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ARGUED  AND  DETERMINED 
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AMD 


HILARY  TERM,  6  WILL.  IV. 


MEMORANDA. 

XN  the  early  part  of  this  Term,  the  Lords  Commis- 
sioners having  resigned  the  Great  Seal,  the  same  was 
delivered  to  the  Right  Honourable  Sir  C  C.  Pepys, 
Master  of  the  Rolls,  as  Lord  Chancellor ;  and  he  was 
created  a  Peer  by  the  title  of  Baron  Coiienham,  of  Cot- 
ienham,  in  the  county  of  Cambridge. 

Henry  Bickergieth^  Esquire,  K.  C,  was  appointed 
Master  of  the  Rolls,  and  raised  to  the  peerage  by  the 
title  of  Baron  Langdale,  of  Langdale^  in  the  county  of 
Westmoreland. 

Their  Lordships  took  their  seats  in  their  respective 
Courts  on  Tuesday ^  the  19th  of  January. 


REGULiE  GENERALES— HiL.  Term,  6  Will.  IV. 

1.  li^HEREAS,  by  the  stat.  4  Hen.  4,  c.  18,  it  was 

enacted,  **  That  all  the  attorneys  shall  be  examined  by 

the  Justices,  and  by  their  discretion  their  names  put  on 

VOL.  I.  B  M.  w. 


1836. 


KEGVLM  GENERALES, 

1836.  the  roll,  and  they  that  be  good  and  vertuous  and  of  good 
fame  shall  be  received  and  sworn  well  and  truly  to  serve 
in  their  offices."  And  whereas  by  the  stat.  3  Jac.  I, 
c.  7,  s.  2,  it  was  enacted,  **  That  none  shall  from  hence- 
forth be  admitted  attorneys  in  any  of  the  King's  Courts 
of  Record  but  such  as  have  been  brought  up  in  the  same 
Courts  or  otherwise  well  practised  in  soliciting  of  causes, 
and  have  been  found  by  their  dealings  to  be  skilful  and 
of  honest  disposition,  and  that  none  be  suffered  to  solicit 
any  cause  «r  causes  in  any  of  the  Courts  aforesaid  but 
only  such  as  are  known  to  be  men  of  sufficient  and  honest 
disposition."  And  whereas  by  a  rule  made  in  Michael- 
mas Term,  1654,  in  the  Courts  of  King^s  Bench  and 
Common  Pleas ^  it  was  ordered  that  the  Courts  '*  should 
once  in  every  year  in  Michaelmas  Term  nominate  twelve 
or  more  able  and  credible  practisers,  to  continue  for  the 
ensuing  year,  to  examine  such  persons  as  should  desire 
to  be  admitted  attorneys,  and  appoint  convenient  times 
and  places  for  the  examination :  and  the  persons  desiring 
to  be  admitted  were  first  to  attend  with  their  proofs  of 
service,  then  to  repair  to  the  persons  appointed  to  exa- 
mine, and,  being  approved,  to  be  presented  to  the  Court 
and  sworn."  And  whereas  by  the  stat.  3  Geo.  2,  c.  23,  s. 
2,  it  was  enacted,  "  That  the  Judges,  or  any  one  or  more 
of  them,  should,  and  they  were  thereby  authorized  and 
required,  before  they  should  admit  such  person  to  take 
the  oath,  to  examine  and  inquire,  by  such  ways  and 
means  as  they  should  think  proper,  touching  his  fitness 
and  capacity  to  act  as  an  attorney :  and  if  such  Judge  or 
Judges  respectively  should  be  thereby  satisfied  that  such 
person  is  duly  qualified  to  be  admitted  to  act  as  an  attor- 
ney, then,  and  not  otherwise,  the  said  Judge  or  Judges 
of  the  said  Courts  respectively  should,  and  they  were 
thereby  authorized,  to  administer  to  such  persons  the 
oath  thereinafter  directed  to  be  taken  by  attorneys :  and 
after  such  oath  tdcen,  to  cause  him  to  be  admitted  an 
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attorney  of  such  Court  respectively.*'     And  whereas  in         1836. 
order  to  carry  the  last-mentioned  statute  more  fully  into  ' 

effect,  it  is  expedient  annually  to  appoint  examiners, 
subject  to  the  control  of  the  Judges  in  manner  herein- 
after mentioned.  It  is  Ordered,  that  the  several  Masters 
and  Protboiiataries  fpr  the  time  b^g  of  the  Courts  of 
King* 8  Beneif  Common  Pleas ^  ot Exchequer  respectively, 
together  widi  twelve  attorneys  or  solicitors,  be  appointed, 
by  a  role  of  Court  in  Emster  Term  in  every  year,  to  be 
examiners  for  one  year :  any  five  of  whom  (one  whereof 
to  be  one  of  the  said  Masters  or  Prothonotaries)  shall  be 
competent  to  conduct  the  exammation;  and  that  from 
and  after  the  last  day  of  next  Easter  Term,  subject  to 
such  appeal  as  hereinafter  mentioned,  no  person  shall  be 
admitted  to  be  sworn  an  attorney  of  any  of  the  Courts, 
except  on  production  of  a  certificate  signed  by  the  major 
part  of  such  examiners  actually  present  at  and  conducting 
his  examination,  testifying  his  fitness  and  capacity  to  act 
as  an  attorney ;  such  certificate  to  be  in  force  only  to  the 
end  of  the  Term  next  following  the  date  thereof,  unless 
such  time  shall  be  specially  extended  by  the  order  of  a 
Judge. 

S.  It  is  further  Ordered,  that  the  examiners  so  to 
be  appointed  shall  conduct  the  said  examinations  under 
regulations  to  be  first  submitted  to  and  approved  by 
the  Judges. 

3.  And  it  is  further  Ordered,  that  in  case  any  person 
shall  be  dissatisfied  with  the  refusal  of  the  examiners  to 
grant  such  certificate,  he  shall  be  at  liberty  to  apply  for 
admiBslon  by  petition  in  writing  to  the  Judges,  to  be 
delivered  to  the  cl^rk  of  the  Lord  Chief  Justice  of- 
the  Court  of  King*»  Bench,  upon  which  no  fee  or  gra* 
tuity  shall  be  received,  which  application  shall  be  heard 

B  2 
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in  Serjeants*  Inn  Hall^  by  not  less  than  three  of  the 
Judges. 

4.  And  whereas  the  Hall  or  building  of  the  Incorpo* 
rated  Law  Society  of  the  United  Kingdom,  in  Chancery 
Lanef  will  be  a  fit  and  convenient  place  for  holding  the 
said  examination,  and  the  said  Society  have  consented  to 
allow  the  same  to  be  used  for  that  purpose :  It  is  further 
Ordered,  that  until  further  order  such  examinations  be 
there  held  on  such  days,  being  within  the  last  ten  days  of 
every  Term,  as  the  said  examiners  or  any  five  of  them 
shall  appoint;  and  that  any  person  not  previously  ad- 
mitted an  attorney  of  any  of  the  three  Courts,  and  de- 
sirous of  being  admitted^  shall,  in  addition  to  the  notices 
already  required,  give  a  term's  notice  to  the  said  exa- 
miners of  his  intention  to  apply  for  examination,  by 
leaving  the  same  with  the  secretary  of  the  said  Society 
at  their  said  Hall,  which  notice  shall  also  state  his  place 
or  places  of  residence  or  service  for  the  last  preceding 
twelve  months ;  and  in  case  of  application  to  be  admitted 
on  a  refusal  of  the  certificate,  shall  give  ten  days*  notice, 
to  be  served  in  like  manner,  of  the  day  appointed  for 
hearing  the  same. 

5.  And  it  is  further  Ordered,  that  three  days  at  the 
least  before  the  commencement  of  the  Term  next  preced- 
ing that  in  which  any  person  not  before  admitted  shall 
propose  to  be  admitted  an  attorney  of  either  of  the 
Courts,  he  shall  cause  to  be  delivered  at  the  Master's  or 
Prothonotary's  oflSce,  as  the  case  may  be,  instead  of 
aflixing  the  same  on  the  walls  of  the  Courts  as  now  re- 
quired, the  usual  written  notices,  which  shall  state,  in 
addition  to  the  particulars  now  required,  his  place  or 
places  of  abode  or  service  for  the  last  preceding  twelve 
months;  and  the  Master  or  Prothonotary,  as  the  case  may 
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he,  shall  reduce  all  such  notices  as  in  this  rule  first         1896. 
mentioned  into  an  alphabetical  table  or  tables  under  con- 
▼enient  heads,  and  affix  the  same,  on  the  first  day  of 
Term,  in  some  conspicuous  place  within  or  near  to  and  on 
the  outside  of  each  Court. 

6.  And  whereas  it  is  expedient  that  upon  the  re-admis- 
sion of  attorneys  the  Judges  should  have  further  means  of 
inquiring  as  to  the  circumstances  under  which  persons 
applying  to  be  re-admitted  discontinued  to  practise,  and 
as  to  their  conduct  and  employment  during  the  time  of 
such  discontinuance.  It  is  further  Ordered,  that  at  the 
time  of  giving  the  usual  notice  of  the  intention  to  apply 
for  such  re-admission,  the  party  shall  cause  to  be  filed  the 
affidavit  on  which  he  seeks  to  be  re-admitted,  with  the 
Master  or  Prothonotary,  as  the  case  may  be;  which  affi- 
davit shall  contain,  in  addition  to  the  particulars  now  re- 
quired, a  statement  of  his  place  or  places  of  abode  during 
the  last  preceding  year ;  and  such  person  shall  also  at  the 
same  time  cause  to  be  left  a  copy  of  such  affidavit  with 
the  clerk  of  the  Lord  Chief  Justice  of  the  Court  of 
King's  Bench  ;  and  the  rule  for  the  re-admission  of  such 
person  shall  be  drawn  up  on  reading  such  affidavit,  and 
also  an  affidavit  of  such  copy  having  been  left  in  com- 
pliance with  this  rule. 

{Signed  by  all  the  Judge$.) 


Whereas  by  the  act  of  the  3  &  4  WiU.  4,  c.  42,  s.  43, 
it  is  enacted,  that  none  of  the  several  days  mentioned  in 
the  statute  passed  in  the  sessions  of  Parliament  holden  in 
the  5th  and  6th  year  of  the  reign  of  King  Edward  the  6th^ 
intituled,  '*  An  Act  for  keeping  Holidays  and  Fasting 
Days,**  shall  be  kept  or  observed  in  the  Courts  of  Com- 
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J^^'^  mon  Law,  or  in  the  several  offices  belonging  thereto,  ex- 
cept Sundays^  the  day  of  the  Nativity  of  our  Lord^  and  the 
three  following  days,  and  Monday  and  Tuesday  in  Easter 
week :  It  is  hereby  Ordered,  that  henceforth,  in  addition  to 
the  said  days,  the  following  and  none  other  shall  be  ol>- 
served  or  kept  as  holidays  in  the  several  offices  belonging 
to  the  said  Courts,  viz.— Gooif  Friday  and  Easter  Eve, 
and  such  of  the  five  days  following  as  may  not  fall  in  the 
time  of  term,  but  not  otherwise :  the  Birthday  of  our  Lord 
the  King,  the  Birthday  of  our  Lady  the  Queen,  the  day  of 
the  Accession  of  our  Lord  the  King,  WhU  Monday,  and 
Whit  Tuesday. 

{Signed  by  all  the  Judges.) 


Price  v.  Williams,  Clerk. 

Ifanincumbenc  ASSUMPSIT— The  declaration  stated,  that  the  de- 

Unds  beion^g  fcndant,  before  and  at  the  time  of  making  the  agreement, 

for^'term^of  *  promise,  and  undertaking   thereinafter  mentioned,  was 

years,  his  re-  vicar  of  the  vicarage  of  Lampeter  Pontstephen,  in  the 

living  during  county  of  Cardigan,  and  was  seised  in  his  demesne  as  of 

bvmdTof  Us  freehold,  in  right  of  bis  said  vicarage,  of  and  in  the  mes- 

comnct.  8uage,  tenement,  lands,  and  premises  in  the  said  agree- 

A  contract  °  *  ^  ^  ^ 

proTided,  that  a  ment  mentioned  and  described;  and  being  so  seised,  on 
drm'  pre-  the  8rd  of  September,  1824,  it  was  agreed  upon  between 
ratSf'at  Ae*"'  *®  defendant  of  the  one  part,  and  the  said  plaintiff  of  the 
sole  expense  of  other  part,  as  follows : — First,  the  defendant,  in  consider- 
an  action  on  the  ation  of  the  yearly  rent  and  agreements  thereinafter 
^€^!-       mentioned,  and  on  the  part  of  the  plaintiff  to  be  paid. 

Held,  that  it 
was  not  neces- 
sary to  aver  that  a  lease  was  tendered  to  the  lessor  for  execatiou. 

The  declaration  set  out  the  agreement  in  terms;  it  contained  words  of  present  demise  iar 
fourteen  years,  but  stipulated  alto  for  the  execution  of  a  future  lease  i—Ueld,  that  the  declaration 
need  not  allege  expressly  what  the  agreement  amounted  to  in  law — whether  it  was  an  actual 
demise,  or  only  an  agreement  for  a  demise. 

A  demurrer  to  the  whole  of  a  declaration  on  which  several  breaches  are  assigned,  on  the  ground 
that  one  of  the  breaches  is  ill  awigned,  is  too  large,  if  it  appear  that  any  one  breach  is  well  as- 
signed, and  the  plaintiff  is  entitled  to  judgment 
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done,  and  perfonned,  by  those  presents  agreed  to  set  and  B*ek.  of  Pkaa, 
let  to  the  plaintiff  all   that  messuage,    &c.  commonly  -» 

called  the  glebe,  otherwise  the  jBryit,  together  with  all  Prtce 
the  cottage  and  vicarage-house  thereunto  belonging,  in  will/ams. 
the  parish  of  Lampeter  PonUiephen^  in  the  county  of 
Cardigan^  to  hold  the  same  unto  the  said  plaintiff,  from 
the  9&i\k  of  March  then  next  ensuing,  for  the  term  of 
fourteen  years,  at  and  under  the  yearly  rent  of  130/.,  pay- 
able half  yearly,  that  is  to  say,  on  the  S9th  of  Septembir 
and  the  25th  of  Marehy  yearly ;  the  first  payment  to  com- 
mence and  be  made  on  the  29th  of  September ^  1825: 
secondly,  that  the  said  plaintiff  should  be  at  liberty  to  let 
in  parcels,  or  entirely,  any  part  of  the  said  premises,  or 
the  whole,  to  any  tenant  or  tenants  that  the  said  plaintiff 
might  deem  proper;  and  lastly,  that  a  lease  should  be 
drawn,  prepared,  and  executed  by  and  between  the  land- 
lord and  tenant,  if  required  by  either  of  them,  at  the  sole 
expense  of  the  landlord  only,  as  agreed  u  pon.  The  declara- 
tion, after  averring  mutual  promises,  proceeded  thus: — And 
the  said  plaintiff  avers,  that  although  he  the  plaintiff  did 
demand  and  require  of  the  defendant  that  he  should  pro- 
core  a  lease  to  be  executed  to  him  the  said  plaintiff  of  the 
said  premises,  to  wit,  on  the  20th  of  January,  1834,  and 
although  the  plaintiff  had,  from  the  time  of  making  the 
said  agreement,  been  ready  and  willing  to  execute  such 
lease  on  his  part,  yet  the  said  defendant  wholly  neglected 
and  refused  to  procure  a  lease  to  be  executed  to  him  the 
said  plaintiff  of  the  said  premises^  when  requested  by  the 
said  plaintiff  so  to  do,  according  to  the  true  intent  and 
meaning  of  the  said  agreement ;  and  the  plaintiff  further 
says,  that  after  the  making  of  the  said  agreement,  and 
whilst  the  said  plaintiff  was  so  possessed  of  the  said  pre- 
mises, the  said  defendant  resigned  the  said  vicarage,  and 
one  Liewellyn  Llewellyn^  clerk,  doctor  in  divinity,  was 
duly  presented,  instituted,  and  inducted  to  the  same, 
whereby  the    said   L.  L.  became    seised   of  the    said 
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Exeh.  of  PUai,  premises  as  in  his  demesne  as  of  freehold ,  in  right  of  his 
said  vicarage ;  and  being  so  seised,  the  said  L.  £•»  in 
Michaelmas  Term,  1833,  brought  an  action  of  eject- 
ment in  his  Majesty's  Court  of  King*s  Bench  against  the 
said  plaintiff,  to  recover  possession  of  the  said  premises, 
of  which  said  action  the  said  defendant  had  notice,  but 
wholly  neglected  and  refused  to  defend  the  same :  where- 
upon the  said  L.  L.  obtained  judgment  in  the  said  action, 
and  issued  a  writ  of  possession  thereupon :  whereby  the 
said  plaintiff  was  turned  out  of  possession  of  the  said 
premises,  per  quod  &c. 

Special  demurrer,  assigning  for  causes,  that  although 
it  was  alleged  that  the  plaintiff  demanded  and  required 
the  defendant  to  procure  a  lease  to  be  executed  to  the 
plaintiff,  it  was  not  averred  that  any  lease  was  tendered 
to  the  defendant  for  execution ;  and  further,  that  it  was 
not  possible  to  discover  from  the  declaration,  whether  the 
averment  that  the  defendant  resigned  the  living,  and  that 
his  successor  ejected  the  plaintiff,  was  intended  for  a  spe- 
cial statement  of  damage,  or  as  a  breach  of  the  agreement 
declared  upon,  or  of  some  agreement  to  be  implied  there- 
from, which  ought  to  have  been  expressed  in  the  decla- 
ration ;  and  further,  that  it  was  uncertain  whether  the 
plaintiff  by  his  declaration  meant  to  plead  the  contract 
there  stated  as  amounting  to  an  actual  demise,  or  as 
being  merely  an  agreement  for  a  lease*  Joinder  in 
demurrer. 

The  following  point  was  also  marked  for  argument  in 
the  margin : — **  The  defendant,  in  support  of  this  demur- 
rer, means  to  insist,  amongst  other  things,  that  there  was 
an  implied  agreement  in  the  contract  declared  upon,  that 
the  tenancy  was  to  enure  so  long  only  as  the  defendant 
continued  vicar.*' 

^Ihe  case  was  argued  in  Trinity  Term  by — 

E.  V.  Williams^  in  support  of  the  demurrer. — There 
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are  four  objections  to  this  declaration.  First,  the  plain-  ^^^Z*^' 
tiff  was  bound  to  have  stated  positively  whether  the  in* 
strument  declared  on  was  an  actual  demisei  or  only  an 
agreement  for  a  future  demise.  It  is  not  sufficient  merely 
to  state  the  agreement  between  the  parties  in  terms;  he 
must  go  on  to  assign  a  legal  meaning  to  it :  Chester  v.  WU- 
fan  (a);  Atomdngtan  v.  William  (6);  Osmere  v.  Sheaf e  (c). 
If  in  fact  the  agreement  amounts  to  a  demise,  the  pleader 
should  have  so  stated  it,  and  not  have  left  it  to  the  Court 
to  collect  it  On  the  face  of  the  agreement  itself  it  is 
▼ery  ambiguous  which  it  purports  to  be.  The  words, 
**  agrees  to  let,  &c."  may  not  amount  to  words  of  present 
demise:  on  the  other  hand,  the  agreement  for  a  future  lease 
is  also  of  equivocal  effect.  The  Court,  therefore^  cannot 
see  whether  the  declaration  goes  upon  an  eviction  from  an 
actual  demise,  or  on  an  agreement,  with  a  breach  of  co- 
venant for  further  assurance,  the  eviction  being  stated 
only  as  aggravation  of  that  breach.  On  a  mere  agreement 
for  a  lease,  the  party  could  not  assign,  as  a  substantive 
breach,  that  he  was  evicted.  And  if  the  eviction  is  the 
breach  of  which  the  plaintiff  complains,  he  must  state  an 
actual  demise,  else  the  Court  cannot  imply  a  covenant  for 
quiet  enjoyment,  which  is  necessary  to  sustain  that  breach. 
Again,  if  it  was  an  actual  demise,  the  damages  would  be 
merely  nominal,  because  the  plaintiff  would  sustain  no 
damage  by  not  having  further  assurance  in  the  shape  of  a 
fresh  lease;  nay,  a  future  lease  would  be  a  prejudice  to 
bim,  because  on  this  parol  demise  there  would  be  no 
estoppel,  and  he  might  shew  that  the  vicar's  interest  had 
expired,  whereas  the  new  lease  by  deed  would  operate  as 
an  estoppel,  inasmuch  as  the  vicar  would  then  have  no- 
thing in  him.  The  declarieition,  being  subject  to  these 
ambiguities,  is  bad. 

(«)  2  Saund.  97>  and  note  (2).  (h)  1  Ventr.  109. 

(e)  Carth.  308. 
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Bgek.efPUat,  Secondly.  It  doea  not  distinctly  appear  whether  the  al* 
legation,  that  the  defendant  resigned  the  living,  and  that 
his  successor  ejected  the  plaintiff,  is  intended  as  a  substan- 
tive breach  of  the  agreement,  or  merely  as  a  special  atate- 
ment  of  damage. 

Thirdly.  The  declaration  ought  to  have  contained  an 
averment,  that  (he  plaintiff  telidered  a  lease  to  the  defea* 
dant  for  his  execution.  It  would  clearly  be  so  as  between 
vendor  and  vendee :  Sugd.  Vend.  (7th  edit. )  329 ;  Baxter  v. 
Lewis  (a).  There  is  no  case  directly  in  point  as  between 
lessor  and  lessee,  but  it  is  submitted  that  the  same  rule  ought 
to  prevail.  It  will  be  said,  the  rule  of  .law  is  altered  in 
this  case  by  the  agreement  that  the  lessor  shall  be  at  the 
sole  eKpense  of  the  lease ;  but  that  only  applies  to  the  ex- 
penses of  execution;  or  if  it  does,  it  is  still  the  lessee^ 
duty  to  prepare  the  proper  form  of  conveyance ;  bis  be* . 
ing  relieved  from  the  expense  makes  no  difierence  in  that 
respect*  Again,  it  may  he  objected,  that  there  is  no  use 
in  tendering  a  lease,  the  estate  being,  out  of  the  proposed 
lessor;  but  that  makes  no  difference  as  to  the  legal 
duty  of  the  party;  in  the  same  manner  as  'it  is  neeessary 
to  present  a  bill  of  exchange  for  payment,  although  the 
acceptor  is  known  to  be  a  bankrupt. 

Lastly.  It  is,  by  tacit  implication  of  law,  a  term  of  the 
agreement,  that  it  should  cease  on  the  defendant's  ceasing 
to  be  vicar :  Wheeler  v.  Haydon  (6). 

John  EvanSf  contri* — ^The  last  point  is  the  only  one 
that  goes  to  the  foundation  of  the  action.  The  case  of 
Wheeler  v.  Haydon,  as  reported  in  Croke,  is  certainly  an 
apparent  authority  in  support  of  the  objection:  but  from 
the  report  of  the  same  casein  JSroienfotoand  Bfdstrode(c), 
and  the  reference  to  it  in  Bae.  Abr.^  Leases ,  F,  it  appears 

(a)  Forrest,  61.  'h)  Cro.  Jsc.  328. 

(c)  Browul.  136 ;  3  Bulst.  83. 
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that  there  was  no  express  decision  on  the  point,  which  Bxek.  tfPinut 
was  only  a  by-point  in  the  case.  But  Rudge  v.  Tho^ 
mas  (a)  is  a  direct  authority  that  the  resignation  by  the 
parson  is  a  breach  of  his  contract  to  demise  for  a  term  of 
years.  Where  the  contract  is  entered  into  without  quaK- 
fication,  the  party  is  bound  fully  to  perform  it,  and  can- 
not defeat  it  by  his  resignation. 

In  the  next  place,  the  plaindflp  was  not  bound  to  tender 
a  lease.  The  first  act,  viz.  the  procuring  of  the  lease  on 
request,  waa  to  be  done  by  the  defendant;  and  the  de- 
claration avers  that  the  request  was  made.  The  defen- 
dant was  bound  also  by  the  agreement  to  be  at  the  whole 
expense  of  preparing  the  lease;  he,  therefore,  was  the 
party  by  whom  it  was  to  be  prepared.  It  cannot  be  said 
that  the  plaintitfwas  bound  to  lay  out  any  mon^y  what- 
ever; but  he  could  not  procure  the  lease  to  be  tendered 
without  doing  so. 

Thirdly.  It  is  immaterial  whether  the  eviction  be  alleged 
as  a  special  statement  of  damage,  or  as  a  distinct  breach  t 
if  it  be  a  sufficient  breach  that  the  defendant  did  not  ph>* 
cure  the  lease,  that  is  enough.  For  if  the  rest  be  only  a 
statement  of  special  damage,  that  is  no  ground  of  demurrer ; 
if  it  be  a  distinct  breach,  that  is  no  ground  of  demurrer  to 
the  whole  declaration;  the  demurrer,  therefore,  is  too 
large,  and  the  plaintiff  is  entitled  to  judgment  on  the  good 
breach :  Pinkney  v.  Inhalnlants  of  East  Hundred  ofRui" 
land  (b) ;  PowdieJc  v.  Lyon  (c) ;  Amory  v.  Brodriek  (d). 
But  no  particular  form  of  words  is,  in  fact,  necessary  id 
the  statement  of  a  breach :  Chamley  v.  Winsianley  (e). 

Lastly.  It  may  be  admitted,  that  a,  deed  must  be  pleaded 
according  to  its  legal  effect  The  aut^iorities  cited  refer 
to  the  different  kinds  of  grants,  and  to  the  particular  words 


(a)  3  Bukt.  202.  {d)  5  B.  &  Aid.  712;  S.  C 1  D.  &  R« 

(6)  2  Saond.  379.  361 ;  2  Chitty,  329. 

(c)  11  East,  565.  (e)  5  East,  266 ;  1  Smith,  433. 
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Ex9h.ifPiM9,  necessary  to  pass  partieolar  interests  as  between  partica- 
lar  parties.  But  here,  supposing  this  to  amount  to  an  ac- 
tual demise,  though  the  estate  is  defeated,  the  party  may 
be  sued  upon  his  contract.  It  cannot  be  necessary  to  say, 
**  and  the  plaintiff  avers  that  the  said  agreement  amounts 
to  an  actual  demise."  Whether  it  did  or  not,  the  breaches 
are  of  such  a  nature  as  entitle  the  plaintiff  to  recover. 

Williams,  in  reply. — It  must  be  admitted,  that  Wheeler 
V.  Hajfdon,  as  reported  in  BuUtrode  and  Brownlow,  is 
not  a  direct  authority  for  the  last  position  asserted  by  the 
defendant.  The  demurrer  is  not  too  large ;  it  is  trup,  if 
the  whole  of  either  breach  were  good,  the  judgment  might 
be  confined  to  that;  but  neither  breach  is  free  from  the 
ambiguity  arising  from  the  uncertainty  whether  this  is  al- 
leged as  an  actual  demise,  or  an  agreement  to  demise- 
It  cannot  be  seen  whether  the  first  breach  is  ancillary  to 
the  eviction,  or  whether  the  second,  the  eviction,  is  an- 
cillary to  the  breach  of  covenant  for  further  assurance.  It 
is  the  same  in  effect  as  if  the  plaintiff  had  said,  the  defen- 
dant demised  or  agreed  to  demise. 

Cur.  adv.  vuli. 

The  judgment  of  the  Court  was  now  delivered  by — 
Parke,  B. — One  objection  to  the  plauitifi^s  right  to  re- 
cover on  this  declaration  was,  that  there  was  an  implied, 
agreement  in  the  contract  declared  upon,  that  the  tenancy 
was  to  enure  so  long  only  as  the  defendant  continued  vicar. 
This  objection  was  founded  on  the  case  of  Wheeler  v. 
Haydan  (a),  in  which  the  declaration  for  not  setting  out 
tithes  stated  the  plaintiff's  title,  by  lease  of  tithes  by  the 
parson  for  six  years,  "  if  he  lived  so  long,  and  continued 
parson  there  i**  and  proof  of  a  lease  for  six  years,  **  if  he 
lived  so  long,"  was  held  to  support  the  averment;  for  the 

(a)  Gro.Jac.328. 
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condition,  '*  if  be  so  long  continued  parson,**  is  no  more  ExeKrfPUoi^ 
than  what  the  law  speaks.  From  the  report  of  the  same 
case  in  Brownlaw,  1S5,  the  decision  upon  this  point  is 
said  to  have  been  adjourned  in  consequence  of  an  opinion  of 
Haughion^Sf  and  the  Court  to  have  been  equally  divided : 
it  appears,  however,  from  the  report  in  S  BulsL  83,  to  have 
been  finally  decided.  Be  that  as  it  may,  the  case  decides 
this  point  merely,  that  a  lease  by  a  rector,  whatever  its 
terms  are,  operates  in  point  of  law  as  a  demise  so  long 
only  as  he  continues  parson,  for  he  could  not  pass  a 
greater  interest.  The  declaration  does  not  describe  the 
contract  between  the  parties,  but  the  estate  which  passed 
by  demise;  and  the  case  closely  resembles  that  of  Pike  v. 
Eyre  (a).  It  does  not,  however,  admit  of  a  doubt,  but 
that  where  the  contract  between  the  parson  and  tenant 
u  for  a  term  of  years,  a  breach  of  such  contract  is  com- 
mitted if  the  parson  resigns :  Rudge  v.  Thomas  (b).  This 
objection,  therefore,  cannot  prevail.  The  next  was,  that 
the  breach  for  not  executing  a  leiue  was  ill  assigned,  be- 
cause it  was  not  averred  that  a  lease  was  tendered  by 
the  plaintiff. 

But  as  the  lease  was  to  be  prepared  at  the  sole  expense 
of  the  defendant,  he  was  to  prepare  it,  and  not  the  lessee. 
It  may  be^  indeed,  that  one  may  be  bound  by  the  express 
terms  of  a  contract  to  prepare  a  lease  or  conveyance,  and 
yet  that  it  shall  be  paid  for  by  another,  for  such  stipula- 
tions are  not  inconsistent ;  but  where  all  that  is  stipulated 
for  is,  that  it  shall  be  prepared  at  the  expense  of  the 
lessor,  and  there  is  no  context  to  explain  it,  it  must  be 
intended  that  the  lessor  is  to  prepare  it  also.  This  breach 
is,  therefore,  well  assigned. 

The  next  objection  is,  that  the  allegation,  that  the  de- 
fendant resigned  the  living,  and  that  his  successor  ejected 
the  plaintiff,  is  so  made,  that  it  cannot  be  known  whether 

(a)  9  B.  &C.  909;  4  Man.  &R.661.  (6)  3Biil8t.202. 
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ExefL  tfFktKh  it  be  a  breach  of  agieement^  or  special  damage;  but  as 
the  demurrer  is  to  the  whole  declaration,  and  the  other 
breach  is  well  assigned,  the  demurrer  is  too  Urge,  and 
this  objection  cannot  prevail,  supposing  it  was  otherwise 
valid;  and  we  think  it  was  not. 

The  last  objection  is  to  the  whole  declaration.  It  is, 
that  it  is  uncertain  whether  the  plaintiff  pleads  the  con- 
tract as  a  demise,  or  as  an  agreement  for  a  lease;  and  if 
the  former,  it  is  urged  that  the  rule  of  law  is,  that  it  ought 
to  be  pleaded  according  to  its  legal  effect.  There  is  no 
doubt  but  that  in  deducing  title,  it  is  the  established 
rule  that  conveyances  are  to  be  pleaded  as  they  operate; 
for  which  several  authorities  were  cited,  to  which  that  of 
Moore  v.  Earl  ofPlymo%Uh  (a)  may  be  added;  but  here 
the  plaintiff  does  not  deduce  the  title  to  the  property  by 
lease ;  he  is  declaring  on  the  contract  of  the  defendant 
that  he  shall  hold  for  a  term  of  fourteen  years,  and  suing 
for  a  breach  of  that  contract;  and  there  is  a  sufficient 
contract  to  that  effect  alleged  in  this  declaration,  for  it  is 
pleaded  as  an  agreement  that  the  plaintiff  shall  hold  for 
fourteen  years,  and  also  that  a  regular  lease  should  be 
executed,  if  required,  but  only  in  that  case.  Our  judg- 
ment mu^t  be  for  the  plaintiff. 


Judgment  for  the  plaintiff. 
(«)  5  B.  &  Aid.  70. 


Tho&oton  and  Others  f.  Whitehead. 

AdedaMdon       xHIS  was  an  action  of  debt  on  the  11  Geo.  3,  c.  19, 
coDtained  one     g.  jg  for  double  rent,  of  premises  occupied  by  the  defen- 

eonnt  for  double    ^  -  «..,    .  .. 

rent,  oo  the  11    dant,  at.  %  rent  of  zoL  4«.  per  ammrn;  with  a  count  for 

Gto.  S,  c.  19, 
s.  18,  and  tn- 
other  count  for  nae  and  occupation.    The  Court  refiucd  a  rule  to  stHke  out  one  of  the  two 
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use  and  occupation.    The  particulars  of  demand  stated^  ^'^i^i^*^ 

that  the  plaintiff  claimed  the  sum  of  70/.  8s.  for  rent  of    - 

the  said  premises.  Thwotok 

V. 

Wbitbhbad. 
J.  Bayley  moved  for  a  rule  to  shew  cause  why  one  of  the 
counts  should  not  be  struck  out.  He  contended » that  the 
introduction  of  both  was  in  breach  of  the  5th  rule  of  H.  4 
WilL  4;  and  referred  to  Lawrence  v.  Stephens  (a)  as  an 
authority  to  that  effect  [Parker  B. — We  doubted  very 
much  afterwards  whether  we  ought  to  have  granted  the 
rule  in  that  case.  Surely  these  are  distmct  subject  mat- 
ters of  complaint;  one  is  for  a  penalty,  the  other  for  the 
enjoyment  of  the  land.]  The  plaintiff  shews,  by  the 
amount  stated  in  his  particulars,  that  he  goes  for  the 
double  value,  and  does  not  seek  to  recover  in  respect  of 
the  occupation  of  the  land.  [Alderson^  B. — Could  he  re- 
cover the  double  value  on  the  count  for  use  and  occupa* 
tion?]  He  may  possibly  be  estimating  the  single  value  at 
the  double  rent 

Parke,  B. — I  think  no  clear  or  decided  opinion  was 
expressed  in  Lawrence  v.  Stephens^  but  at  all  events,  I 
am  of  opinion  that  there  do  appear  in  the  present  case 
distinct  subject  matters  of  complaint.  The  plaintiff  can- 
not recover  on  both,  and  must  shape  his  case  quite  dif- 
ferently upon  each.  Then,  if  the  defendant  applied  to 
strike  out  the  second  count  because  the  plaintiff  does 
not  profess  to  go  for  use  and  occupation  in  his  particular, 
the  answer  would  be,  that  that  was  only  a  mistake  in  the 
particular,  which  could  not  mislead  the  defendant 

Aldbrsom,  B. — Perhaps  the  defendant  is,  in  strictness, 
entitled  to  a  rule  to  strike  out  the  second  count,  on  the 
ground  that,  according  to  the  particular,  the  plaintiff  can 

(fl)3DowLP.  C.777. 
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Bxtk.ofPUQ»t  give  no  evidence  on  that  count  at  the  trial.  But  the  only 
consequence  would  be,  that  the  plaintiff  would  amend  the 
particular. 

Rule  refused. 


Thokotoh 

0. 
•WHITBHBAa 


A  decUntion 
contained  one 
count,  claiming 
A  fise  or  re- 
ward, in  the 
name  of  met«ge, 
on  coals  im- 
ported into  the 
port  of  Trtarot 
alleged  to  be 
due  to  the 
plaintiff  at 
lestee,  under 
the  corporation 
of  7Vtiro,ofan 
ancient  office  of 
meter,  to  which 
the  fee  waa 
stated  to  be  in- 
cident; and 
another  count, 
claiming  the 
same  sum  as  a 
port  duty: — 
B^Ut  that  these 
counts  were 
only  different 
statements  of 
the  same  sub* 
Ject  matter  of 
complaint, 
within  the 
meaning  of  the 
rule  of  J7.  2*. 
4  fFt^4,and 
that  one  of 
them  must  be 
struck  out 


Jenkins  v.  Treloar. 

X  HIS  was  an  action  by  the  same  plaintiff  as  in  the  case 
of  Jenkins  v.  Harvey  (a),  for  the  same  duty  of  4id.  per 
chaldron  on  coals  imported  by  the  defendant  into  the 
port  of  Truro.  The  declaration  contained  two  counts : 
the  first  being  the  same  as  the  first  count  of  the  declara- 
tion in  Jenkins  v.  Harvey^  except  that  the  metage  was 
not  claimed  as  an  immemorial  payment;  the  second, 
the  same  as  the  fifth  count  in  that  case,  claiming  it  as  a 
port  duty. 

Crowder,  for  the  defendant,  obtained  a  rule  to  shew 
cause  why  one  of  these  two  counts  should  not  be  struck 
out  of  the  declaration,  on  the  ground  that  they  were  only 
varied  statements  of  the  same  subject  matter  of  complaint, 
within  the  meaning  of  the  rule  of  H.  T.  4  WiU.  4i  (gene- 
ral rules  and  regulations,  s.  5)  The  same  application 
had  been  previously  made  at  chambers  to  Parke,  B.,  who 
was  then  of  opinion  that  the  case  did  not  come  within  the 
rule,  and  refused  to  make  an  order.  The  plaintiff's  at- 
torney, on  that  occasion,  engaged,  in  case  his  Lordship 
should  he  of  a  contrary  opinion,  to  give  distinct  evidence 
on  each  count 

Cowling  now  shewed  cause.— The  provisions  of  the 
new  rules  on  this  subject  are  to  be  looked  at  with  refer- 


(fl)  1  C.  M.&  R.  877;  2  C.  M.&  R.  391. 
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ence  to  the  alteration  which  has  taken  place  in  the  law  of  Exch,  oj  Pieast 
variance.  Before  the  statute  S  &  4  /Fill.  4,  c.  42,  va-  ^^^^' 
riances  were  deemed  objections  in  substance  to  a  party's 
recovering,  although  they  did  not  affect  the  merits  of  the 
case.  It  was  therefore  necessary  to  have  a  multiplicity  of 
counts,  in  order  to  escape  that  consequence.  But  when  the 
law  of  variance  was  modified  and  relaxed  by  that  statute,, 
the  new  rule,  limiting  the  use  of  several  counts,  was  in- 
troduced in  consequence  of  that  change ;  but  it  is  quite  ap- 
parent from  the  terms  of  it,  that  it  was  never  intended  to 
prevent  a  plaintiff  from  recovering  the  same  sum  of  money 
in  different  ways.  It  meant  only  that  the  plaintiff  should 
not  be  allowed  to  state  the  same  transaction  in  different 
ways  in  point  of  fact,  iA  several  counts:  but  it  does  not 
apply,  where  different  rights  in  point  of  law  result  from 
the  same  statement  of  facts;  because  to  that  case  the, 
law  of  variance  was  not  applicable,  but  only  to  the  case  of 
different  statements  of  facts;  to  which  alone  the  power  of 
amendment  given  by  the  statute  also  applies.  The  seve- 
ral examples  subjoined  to  the  rule  are  instances  of  dif- 
ferent statements  of  the  same  transaction  in  point  of  fact, 
where  the  Judge  might  amend ;  e*  g.  **  counts  for  not 
giving,  or  delivering,  or  accepting  a  bill  of  exchange  in. 
payment,  according  to  the  contract  of  sale,  for  goods  sold 
and  delivered,  and  for  the  price  of  the  same  goods  to  be 
paid  in  money  ;** — ''  two  counts  upon  the  same  charter 
party,"  &c.,  &c  IParke,  B. — ^The  example  most  difficult 
to  distinguish  in  principle  from  the  present  case  is,  that  of 
**  counts  for  not  accepting  and  paying  for  goods  sold,  and 
for  the  price  of  the  same  goods  to  be  paid  in  money/*  which 
are  not  to  be  allowed  together.]  Those  are  different  state- 
ments of  the  same  transaction ;  one  stating  it  as  an  executed, 
the  other  as  an  executory,  contract.  But  "  a  count  for, 
freight  on  a  charter  party,  and  for  freight  pro  raid  iiineriSf 
on  a  contract  implied  by  law,  are  to  be  allowed  ;'*  that  is  an 
instance  where,  from  the  same  transaction,  accrue  two  dif- 
VOL.  I.  c  M.  w. 
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£m*.  4  PUoi,  ferent  rights  in  point  of  law,  which  therefore  the  party  may* 
state  in  different  counts*  In  the  present  case,  one  state 
of  facts  only  is  to  be  proved ;  but  the  plaintiff  says,  on 
those  fiicts  I  have  these  rights : — either  a  right  to  a  met- 
age»  or  a  right  to  a  port  duty.  Another  test  is,  whether 
the  plaintiff,  if  he  went  to  trial  on  one  of  these  counts 
only,  and  was  nonsuited,  on  the  ground  that  he  had  mis- 
stated his  right,  might  not  sue  again  on  the  other  right? 
It  is  submitted  that  he  might,  and  that  the  defendant 
could  not  plead  the  former  judgment  in  bar.  If  so,  be  may 
surely  join  both  claims  in  the  same  declaration.  The  real 
meaning  of  the  rule  was,  that  the  plaintiff  should  not  have 
two  counts,  where,  if  his  statement  were  wrong  in  one, 
the  Judge  might  amend  under  the  act.  In  this  case,  it  is 
submitted,  he  could  not  amend  a  port  duty  into  a  metage, 
or  the  contrary.  The  pleader  has  a  right  to  say,  the 
Court  ought  not  to  throw  it  on  him  to  state  which  impli- 
cation of  law  arises  from  these  facts.  In  Triebner  ▼. 
Duear  (a),  Tindal,  C' J.,  says,  **  The  object  of  these  new 
rules  was  to  prevent  the*  record  from  being  loaded  with 
unnecessary  repetitions  of  pleas,  which  were  the  same  in 
effect,  and  addressed  only  to  one  ground  of  defence ;  not 
to  prevent  a  party  from  putting  in  distinct  answers  to  the 
same  claim.**  The  same  observation  applies  to  distinct 
righis  to  the  same  claim. 

Crowder,  coit/rd.— It  may  perhaps  be  admitted,  that 
the  proper  interpretation  of  the  new  rules  has  reference 
to  the  law  of  variance,  as  altered  by  the  3  &  4  Witt.  4, 
c.  4S,  although  that  is  not  so  exjwessed  in  terms.  But  the 
test  proposed  on  the  other  side,  viz.  whether  the  plaintiff 
could  maintain  a  second  action,  would  apply  to  every  case 
of  variance  before  the  new  rules ;  as,  for  instance,  to  a 
contract  without  and  with  a  condition.    The  instances 

(a)  1  Bingh.  N.  G.  266 ;  I  Scott,  102 ;  3  Dowl.  P.  C.  133. 
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giyen  in  the  rules  are  qaiCe  different  ami  distinct  in  prin-  Bsecfi.'of^Pkai; 
dple  from  the  present.    There  is  no  apparent  reference  - 

to  the  trial  of  a  righif  as  distinct  from  any  other  case.  And  Jbmkims 
the  plaintiff  here  in  truth  goes  for  the  breach  of  a  contract,  tkeloar. 
which  may  be  the  one  thing  or  the  other.  It  is  clearly 
the  same  sobject '  matter  of  complaint,  ais  much  as  the 
oases  of  not  accepting  a  bill  for  goods  sold,  and  not  pay- 
ing the  pticeof  them.  In  that  case,  the- legal  claims,  and 
the  form  of  the  count,  are  as  different  as  possible ;  the 
one  arising  on  a  special  agreement,  the  other  on  an  im- 
plied contract.  [Parke,  6. — If  it  be  a  distinct  right,  is 
it  not  a  distinct  subject-matter  of  complaint?  Whatever 
be  the  right,  whether  derived'  from  prescription,  or  from 
grant  in  modern  times,  the  legal  assumpsit  arises  on  that, 
so  that  the  right  is  the  question  in  dispute.]  A  right 
means  no  more  than  the  plaintiff's  claim  to  sue  in  a  Court 
of  justice  on  a  particular  state  of  facts,  or  a  particular 
contract;  there  is  no  difference  between  a  right  derived 
from  the  Crown,  and  a  right  arising  out  ofa  contract  with 
a  fellow  subject  [Parke^  B. — ^Could  not  a  claim  for  toll 
thorough  and  toll  traverse  be  joined,  the  sanie  sum  being 
claimed  hi  both  counts?  or  market  toll  and  stallage?] 
There,  the  count  would  be  general  for  tolls.  [Parke,  B. — 
But  the  same  difficulty  would  occur  in  a  plea.]  In  tort, 
several  counts,  or  different  statements  of  the  same  duty, 
are  not  allowed;  although,  in  truth,  when  variously  stated, 
they  would  be  different  duties. 

Lord  AbikobR;  C^  B* — I  own,  if  I  thought  the  Judge 
at  chambers  had  a  discretion,  or  that  the  rules  gave  us  a 
discretion,  I  should  be  disposed  to  allow  both  counts  in  this 
case.  But,  4ifter  a  good  deal  of  consideration,  I  think  the 
rules  are  peremptory  upon  us,  and  compel  us  to  make  this 
rule  absolute.  This  is  the  same  thing  claimed  on  different 
contracts ;  the  same  sum  proved  by  the  same  evidence. 
I  think,   therefore,  Mr.  Crowder  has  brought  his  case 

c2 


so 
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^^^\^^^^*  within  th^  terms  of  the  rule,  and  that  this  rule  must  be 
made  absolute. 


Parke,  B. — I  also  am  of  opinion,  that  this  case  is  brought 
within  the  terms  of  the  rule.  In  all  the  cases  given  as 
examples,  the  claims  are  on  different  contracts,  and  for 
different  sums.  But  when  you  come  to  analyse  this  case, 
it  resolves  itself  into  two  different  modes  of  stating  the 
consideration  for  the  same  grant  of  the  Crown.  In  sub- 
stance, it  is  a  statement  of  the  same  grant  in  different 
ways ;  different  statements,  that  is,  of  the  same  subject- 
matter  of  complaint.  Whether  an  amendment  might  be 
made  or  not  is  another  question;  under  the  circumstances, 
I  should  certainly  be  disposed  to  allow  the  amendment. 

The  rule  was  made  absolute  to  strike  out  one  count  of 
the  declaration,  with  costs  of  striking  it  out,  unless  the 
Judge  at  chambers,  on  a  reference  back  to  him,  should 
exercise  the  discretion  given  by  the  rule,  of  allowing  both 
counts,  on  the  undertaking  of  the  plaintiff  to  give  evi- 
dence of  substantially  different  claims. 


Rule  accordingly. 


James  and  Others,  Assignees  of  Arthur  Emerson,  a 
Bankrupt,  v.  Griffin  and  Another. 

Where  goodf,  JLROVER  for  lead,  the  conversion  being  laid  since  the 
in"jS^,  wd'  bankruptcy.— Fir#^  plea,  that  one  John  Siagg,  being  a 

deliverable  in 
the  river,  were 

by  hit  direction,  he  being  Uien  insolvent,  landed  on  a  wharf  at  which  he  had  been  in  the  habit  of 
landing  gooda,  A,  having  no  premises  adjoining  the  river,  hut  having  a  warehouse  iu  the  dty; 
and  the  goods  were  stop)^  in  trantUu  in  the  hands  of  the  wharfinger: — Held,  in  an  action  of 
trover  for  the  goods  by  the  assignees  of  ^.  (who  became  bankrupt  a  few  days  afterwards,)  agdnst 
the  wharfingers,  that  the  proper  question  to  be  left  to  the  jury  was,  whether  the  wharfingers  re- 
ceived the  goods  as  A*%  agents  to  take  possession  of  them'  for  his  own  benefit  as  owner,  or  as 
agents  only  to  forward  them  to  him,  or  to  keep  them  for  the  seller. 

Held,  ako,  that  directions  given  by  J.  to  an  agent  whom  he  sent  to  order  the  landing  of  the 
goods,  in  which  he  expressed  his  intention  not  to  receive  them  as  owner,  were  admissible  in  evi- 
dence, although  they  were  not  communicated  to  the  wharfingers  or  to  the  seller. 
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trader  carrying  on  business  at  Siociton'Upon^Tees,  in  th^  E»eh.  €f  pum, 
county  of  Durham,  heretofore,  and  before  the  said  A. 
Emerson  became  bankrupt,  to  wit,  on  the  Ist  of  Decem- 
ber, 1834,  bargained  for  and  agreed  to  sell  to  the  said 
A.  Emerson f  he  being  then  a  trader  residing  and  carry- 
ing on  business  in  London,  the  said  goods  and  chattels  in 
the  said  declaration  mentioned,  at  and  for  a  certain  price 
then  agreed  upon  by  and  between  the  said  John  Siagg 
and  the  said  A.  Emerson  in  that  behalf,  and  which  said 
goods  and  chattels  were,  according  to  and  in  pursuance 
of  the  said  bargain,  to  be  sent  by  the  said  John  Siagg 
from  Stochton-upon'Tees  aforesaid,  and  carried  and  con- 
veyed and  delivered  to  the  said  A.  Emerson,  at  London 
aforesaid ;  and  that  the  said  John  Siagg  afterwards,  to 
wit,  on  the  day  and  year  aforesaid^  sent  the  said  goods 
and  chattels  by  a  common  carrier  from  Siockion^upon^ 
Tees  aforesaid,  to  be  so  carried  and  conveyed  and  delivered 
as  aforesaid,  and  which  said  goods  and  chattels  afterwards, 
and  at  the  time  of  the  stoppage  hereinafter  mentioned, 
were  in  possession  of  the  defendants,  they  being  wharfin- 
gers, in  the  course  of  carriage  and  conveyance :  That  before 
the  arrival  of  the  said  goods  and  chattels  in  London,  the 
said  A.  Emerson  became  wholly  insolvent,  and  unable  to 
pay  the  said  John  Siagg  for  the  same  :  whereupon  the  said 
John  Siagg,  while  the  said  goods  and  chattels  were  in  the 
possession  of  the  defendants  as  aforesaid,  and  before  the 
delivery  thereof  to  the  said  A.  Emerson,  stopped  the  said 
goods  and  chattels,  and  requested  the  defendants  to  hold 
possession  thereof  for  him  the  said  John  Siagg/  whereof 
the  said  A.  Emerson  before  he  became  bankrupt,  and  the 
plaintiffs  as  assignees  as  aforesaid,  afterwards  had  notice : 
That  the  price  of  the  said  goods  and  chattels  is  still  wholly 
unpaid  to  the  said  John  Siagg:  wherefore  the  defendants, 
after  the  plaintiffs  were  so  appointed  assignees  as  afore- 
said, by  direction  and  under  the  authority  of  the  said  John 
Siagg,  refused  to  deliver  the  said  goods  and  chattels  to 
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Ezeh.  of  pua$,  the  said  plaiiitiffsi  but  delivered  possession  thereof  to  cer<- 
tain  persons,  to  wit,  Messrs.  Pileher  ^  Co.,  for  the  said 
John  Siaggi  as  they  lawfully  might  for  the  cause  afore- 
said ;  and  which  is  the  conversion  in  the  declaration  men«- 
tioned.  Verification. — Second  plea,  that  the.  plaintiffs 
were  not  possessed  of  tho'  property  as  assignees ;  on  which 
issue  wasjoined. 

Replication  to  the  first  plea,  that. after  the  said  .goods 
and  chattels  in  the  declaration  mentioned  had  been  and 
were  sent  by  such  common  carrier  as  aforesaid ,  to  be  car- 
ried and  conveyed  and  delivered  as  aforesaid ,  to  wit|  on 
the  11th  of  December^  1884,  the  said  goods  and  chattels 
came  into  the  possession  of  and  were  received  by  the  said 
defendants  as  agenis  and 'wharfingers  of  and  for  the  said 
A.  Emerson^  and  the  defendants  then  held  the  same  as 
such  agents  and  wharfingers  of  and  for  the  said  A.  Emer'- 
son,  and  for  his  use  and  benefiti  and  the  delivery  thereof 
to  the  said  A.  Emerson  then  was  complete :  and  the  plain- 
tiffs further  say^  that  the  said  John  Stagg  did  not  stop  the 
said  goods  and  dhattels,  or  any  or  either  of  them,  or  any 
part  thereof,  or  require  the  said  defendants  or  either  of 
them  to  hold  possession  thereof  for  the  said  John  Stagg, 
at  any  time  before  the  said  defendants  received  and  held 
such  goods -as  euch  agents  and  wharfingers  of  and  for  the 
said  A.  Emerson  as  aforesaid,  or  before  the  delivery  thereof 
to  him  was  complete  as  aforesaid.  On  this  replication  issue 
was  joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London 
Sittings  after  Triniit/  Term,  the  following  facts  appeared 
in  evidence — 

In  November,  1834,  Mr.  Stagg,  a  wholesale  lead  mer* 
chant  at  Stockton,  shipped  on  board  of  two  vessels,  called 
the  Fanny  and  the  Cumberland,  a  large  quantity  of  sheet 
lead,  consigned  to  Emerson,  the  bankrupt,  who  carried  on 
business  as  a  lead  and  tin  merchant  in  Lawrence  Pountney 
LanCr  London,  and  had  there  a  counting-house  and  ware- 
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boiue.  The  lead  was  deliverable  to  the  plaintiff  at  London,  S»tk.  rf  Pkoi, 
m  the  river.  The  vessels  arrived-in  the  port  of  London  on 
the  7th  o(  December.  On  the  8th,  the  captains  called  at 
Emereon^e  countpngrhousey  and  thpre  saw  his  son^.he  not 
beiog.within :  and  were  very  urgent  to  have  the  lead  taken 
out  and  landed  immediately.  The  son  communicated  the 
message  to  his  father,  and  hy  his  direction  went  on  the 
IQth  to  the  captains  on  board  the  two  vessels,  and  directed 
them  to  land  the  lead  on  Beale*s  wharf,  which  was  a  wharf 
belonging  to  the  defendants,  MessrsL  Griffin  ^  HillhouMe, 
and  nearly  opposite  to  which  the  vessels  were  lying*  Emer- 
son had  before  been  in  the  habit  of  landing,  goods  consigned 
to  him  at  Beale'e  wharf,  under  written  orders  from  him,  and 
having  them  forwarded  thence  to  his  warehouse-  From 
the  vessels,  Emerson  the  son  went  to  the  wharf,  and  saw 
there  the  defendant  HiUhouse^^axA  told  him  that  the  lead 
was  coming  from*  the  Fanny  and  Cumberland,  and  that  he 
was  to  land  it*  Hittkouse  inquired  whether  it  was  to  be 
carried  away :  Emerion  answered  that'  be  did  not  know 
whether  they  would  take  it  away  oir  not* .  Hillhouse  asked 
.whether,  he  had  not  better  pile  it  away;  and  the  other 
assented.  Emerson,  the  bankrupt,  being  examined  for  the 
deferidants,  stated  that  at  the  time  of  the  arrival  of  the 
lead  he  was  in  embarrassed  circumstances ;:  that  on  his 
son's  informing  him  of  the  application  made  by  the  cap- 
tains of  the  vessels,  he  directed  his  son  tt>. tell  them  to 
land  it  ^i  Sealers  wharf,  and  to  desire  the  defendants  to 
.receive  it :  thai  this  order  was  given  for  the  accommoda- 
tion of  the  captains.  The  son  stated  also,  that  his.  father, 
when  giving  him  the  durections  to  go  to  the  wharf,  told  him 
he  did  not  intend  to  take  the  goods;  but  this  was  not 
communicated  to  the  defendants.  On  the  same  day,  the 
10th  of  December,  the  goods  were  lightered  from  the 
two  vessels  into  a  barge  of  the  defendants,  landed  at 
Beale*s  wharf,  and  piled  up^there.  The  captain  of  the 
Fanny,  being  very  anxious  to  discharge  the  lead  in  order  to 
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Exeh.  0/  Pleat,  get  8t  Other  goods  at  the  bottom  of  the  vesseli  agreed  to 

-»     pay  the  lighterage  of  his  lead :  Emerson  was  to  pay  the 

Jambs        lighterage  of  that  from  the  Cumberland.    The  Fanny  had 

Griffin,      been  in  the  habit  of  landing  at  Beale's  wharf.     On  the 

18th  of  December,  the  defendants  received  a  letter  from 

Siagg  directing  them  to  stop  the  lead.  Emerson  having 

refused  to  accept  a  bill  drawn  for  the  price.  On  the  22nd  a 

fiat  in  bankruptcy  issued  against  Emerson,  under  which  the 

plaintiflTs  were  duly  appointed  assignees.     The  freight  and 

wharfage  of  the  goods  still  remained  unpaid. 

On  this  evidence  the  Lord  Chief  Baron  directed  the 
jury,  that  the  question  for  them  was,  whether  the  de- 
fendants, as  wharfingers,  received  the  goods  in  question 
as  the  agents  of  Emerson  or  not :  if  they  did,  it  followed 
in  law  that  they  were  in  Emerson's  possession,  and  the 
verdict  ought  to  be  for  the  plaintiffs;  if  the  defendants 
did  not  receive  them  as  Emerson's  agents,  or  received 
them  in  an  ambiguous  and  doubtful  character,  then  the 
ownership  of  the  goods  was  not  in  the  plaintiffs.  He 
stated  also,  that,  in  his  opinion,  Emerson*s  intention  in 
leaving  the  goods  at  the  wharf  was  not  of  any  conse* 
quence,  not  having  been  communicated  to  the  defen- 
dltnts.  The  jury  found  a  verdict  for  the  plaintiffs, 
damages  S50/.  I8s.  8d. 

In  the  following  term,  Sir  fV.  Fottett  obtabed  a  rule 

nisi  for  a  new  trial,  on  the  grounds— ^r«/,  that  the  tran- 

■  situs  was  not  determined  by  the  delivery  to  the  defen- 

.  dants ;  secondly,  that  the  contract  of  sale  was  rescinded 

before  the  bankruptcy,  the  bankrupt  having  declared  that 

he  never  intended  to  take  the  goods  as  a  vendee. 

Sir  F.  Pollock,  Kelly,  and  Hoggins  shewed  cause. — 
The  only  real  question  in  the  case  is,  whether  or  not  the 
goods  were  received  by  the  defendants  as  the  agents  and  on 
behalf  of  the  bankrupt:  if  they  were,  the  iransiius  was 
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thereby  determined.     [Parie,  B. — ^Tbat  is  not  exactly  £*^  ¥  ^^•h 
the  question ;  it  is^  whether  the  goods  were  received  by  \  '  ^ 

the  defendants  as  agents  to  forward  them,  or  whether  Jambs 
they  had  arrired  at  their  ultimate  place  of  destination.]  Griivim. 
It  may  be  admitted,  that  if,  on  ^he  8th  of  December^  the 
bankrupt,  meaning  not  to  receive  the  goods,  had  sent  a 
message  of  repudiation  of  the  contract,  instead  of  a  direc- 
tion to  land  them,  the  assignees  would  have  acquired  no 
title  to  them.  But  here  there  is  merely  a  direction  to  land 
the  goods,  without  any  intimation  that  they  are  to  be  re- 
ceived, not  on  his  account,  but  on  that  of  the  vendor.  The 
tranntua  is  at  an  end  as  soon  as  the  power  to  deal  with  the 
goods  is  for  the  first  time  completely  vested  in  the  con- 
signee. Could  not  the  bankrupt  have  sold  these  goods  as 
soon  as  they  were  landed  ?  Even  if  there  is  a  further 
transiius  by  the  express  direction  of  the  vendee,  the 
vendor  cannot  stop  the  goods  during  that  transiius* 
[Parke,  B. — ^The  question  really  is,  whether  the  defen- 
dants received  the  goods  as  agents  to  receive  as  warehouse- 
keepers  for  the  consignee,  or  as  agents  to  forward. 
Warehousemen  stand  in  one  of  those  two  characters: 
it  makes  no  difference  that  the  agent  to  forward  is 
named  by  the  consignee.]  The  goods  were  deliverable*  in 
the  river.  If  the  transit  was  not  determined  by  the  deli- 
very to  the  bankrupt  in  the  river,  why  shoul4  the  captains 
of  the  vessels  apply  to  him  for  instructions  where  to  land 
them  ?  That  could  only  be  because  their  business  with 
the  goods,  as  carriers,  was  at  an  end.  If  the  transit  had 
not  been  determined,  it  would  have  been  the  captains' duty 
to  land  and  forward,  the  goods  without  any  communica- 
tion with  Emerson.  It  was  no  part  of  the  contract  that 
the  shipper  should  have  any  thing  to  do  with  the  goods 
after  they  bad  become  deliverable  in  the  river :  the  bank- 
rupt might  have  gone  and  received  them  there.  [PariE-e, 
B. — So  he  might  in  the  course  of  carriage.]  That  would 
have  been  in  contravention  of  the  contract ;  the  former 
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'^^^a^'*^'  ^^'^  ^^  piirsuanee  of  it.  The  defendants,  wheti  they 
receive  the  goodsi  do  not.  propose  to  forward  them,  but 
ask  the  bankrupt  boir  they  are  to  dispose  of  them  there* 
They  p&^them  there  as  bis  agents  and  sertants.  These 
would  have  been  goods  in  the  order  and  disposition  of 
thtt<  bankrupt*  [Parke,  B.— ^No  doubt  of  that,  because 
the  property  passed  to  him  as  soon  as  they  were  shipped 
at  Stociion.]'  The  bankrupt's  having  a  warehouse  of  his 
own  does -not  iprechide  him  from-  making  a  public  wharf 
hk' warehouse:  also,  and.  a  receipt  there;  his  receipt. 
EUUy^  Hmt(a),  Rawew.  Pickfordifi),  Dixanv.Baldr 
't€in{c\  are.  authorities  in  favour  of  the  plaintiffs  on  this 
-part  of -the  case* 

Then,  the  bankrupt's  intention  not  to  keep  the  goods, 
not  having  been  communicated  to  the  other  parties,  can- 
not chango  the  character  of  his  acts.  There  is  no  case  in 
.which  the  tmeaprewed  intention*  of  the  vendee  not  to 
receive  the  goods,  has  been  allowed  any  operation  what- 
even  [Lord  'AJnnger,  C.  B. — There  are  but  two  cases,  as 
I  remember,  where  the  intentions  of  the  insolvent  vendee 
rhas  been  inquired  into;  but  an  both  of  them  it  was  ex- 
pressed by  •  letter*  The  first  wais  Atkin  v.  Barufiek{d), 
where  tiie.  intention  was  stated  in  aletter  to  the  vendors, 
the  goods  being  then  in  the  hands  of  a  warehouseman,  to 
whom,  the  vendees  had  .caused  them  to  be  delivered  for 
the  use  of  the  vendors.  The  other  case  was  that  of/AfsJfo  v. 
Bailee),  in  which  also  the  intention  was  expressed  in  aletter 
to  the  vendors.  Andl  think  there  is  no  doubt  here,  that 
if  EiBerean  had  expressed  his  intention  to  the  wharfinger, 
•or  written  to  the  vendor,  that  would  have. been  conclusive. 
Parir,  B;*-^uppose  the  same  intentioafwere.  manifested 
by  faets^  not  communicated    to  the  wharfinger,  what 

(a)  3T.R465.  (rf)  1  StralGS. 

(6)  IB.  Moore,  526.  (c)  2  Boa.  &  P.  467. 

(c)  5  East,  175. 
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tben  ?]    Tfac  goods  would  stiU  paaa  to  the  assigneesi    If   EMek.^PUtut 

ao  agent  giTeg  gooda  a  new  diiection  by  the  order  of  liis  - 

princifml,  tbatniakeg  his  posseeaion  the  possession  of  the        James 

principal,  and  brings  them  within  the  order  and  diaposi*-       Qwantu. 

lion  of  the  latter,  so  as  to.  pass  to  bis  assignees  if  he  be* 

comes  bankrupt.     Hawker  v.  Dunn  (a).     The  intention 

ouglti  to.be  expressed- at  theitimey  in  such  a  manner  as  to 

be  matter  of  notoriety  to  all -those  mth  whom  the  party  is 

dealing.    It  wiH  be  very  dangerous  to  admit  the  bank* 

rupt's  own  evidence  of  his  own  uncommunicated  intentioni 

to  affect  the  rights  of  third  parties.    [Parke,  B.— The 

case  is  exactly  the  same  in  principle  as  if  the  intention 

were  proved  by  other  independent  circumstancesi  instead 

of  the  bankrupt*8  oath.    The  danger  of  admitting  his  oath 

to  prove  it,  seems  to  me  to  be. merely  matter  ofobserva- 

tioato  the  jury.] 

But  the  issues  on  this  record  do  not  raise  any  question 
of  intention.  The  only  question  on  the  first  issue  is, 
whether  the  goods  were  in  the  course  of  transit  or  not: 
if  the  transit  was  at  an  end,  the  plea  is  not  supported. 
And,  to  bring  the  queslion  within  the  second  i^a,  a  de^ 
livery  to.  the  bankrupt  or  his  agent,  so  as  to  vest  the  goods 
in  the  bankrupt  and  in  his  assignees^  must  be  assumed; 
and  it  must  then  be  contended  that  such  intention  re- 
vested the  property  in  the  vendor. 

Sir  fV.  FoUeit  and  Akxmder^  {iiartin  was  with  them), 
m  aupportof  the  rule.^-*-Their4MSt#atf  was  at  an  end  by  the 
delivery  to  the  defendants.  The  bankrupt  having  no 
premises  on  the  banks  of  the  river,  though  he  has  a  ware^ 
house  ia  London,  the  goods  are  necessarily  landed  at  a 
public  wharf,  and  from  thence  conveyed  to  his  warekousej 
His  designating  the  wharf  at  which  they  are  to  be  landed 
makes  no  difference;  nor  would  it  if  he  had  sent  down 

(a)  1C.&J.619. 
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Etch.  rfPhat,  the  same  mier  to  Stockton  originally.  If,  indeed,  he  had 
sent  his  own  lighter,  or  his  own  cart,  and  taken  posses- 
sion of  the  goods  in  the  river,  that  would  have  determined 
the  transitus.  But  it  is  very  different,  when  they  are 
landed  through  the  medium  of  third  parties,  who  are  to 
convey  the  goods  to  the  place  of  their  ultimate  destination. 
The  question  is  not  whether  the  property  was  in  the  bank* 
rupt — no  doubt  it  was :  but  whether  the  goods  had  been 
received  into  his  possession.  All  carriers  and  wharfingers, 
in  whose  hands  goods  have  ever  been  stopped  in  iramitu, 
are  in  some  respects  agents  of  the  consignee  to  receive  the 
goods:  the  question  is,  for  what  purpose  they  receive 
tliem — whether  to  keep  or  to  forward.  That  question 
was  not  left  to  the  jury.  It  is  said  the  goods  are  deliver- 
able* in  the  river.  But  the  vendor  does  not  contract  to 
deliver  anywhere  in  particular ;  the  delivery  in  the  river 
is  a  contract  between  the  owner  of  the  vessel  and  the 
vendee. 

But  the  declaration  of  the  bankrupt  puts  the  case  beyond 
doubt.  The  statement,  that  he  would  not  receive  the 
goods,  was  made  at  the  same  time,  and  to  the  same  agent, 
as  the  direction  to  have  them  landed  at  the  defendants' 
wharf.  That  direction  shews  quo  intuitu  they  were  re- 
ceived into  the  defendants*  possession — not  to  complete 
the  delivery,  but  to  enable  the  vendor  to'stop  them.  The 
agent  himself  states,  also,  that  he  gave  the  order,  not  to 
reduce  the  goods  into  possession,  but  to  accommoda^  the 
captains.  These  declarations  shew  clearly,  that  the 
wharfingers .  were  not  in  this  case  agents  to  receive  as 
warehousekeepers  for  the  vendee.  Then,  why  need  the 
intention  be  communicated  to  the  wharfinger?.  He  is 
ordinarily  only  an  agent  to  forward ;  why  should  he  be 
told  in  this  particular  case  that  he  is  no  more  ? 

Lord  AbinoeRi  C«  B. — I  think  the  rule  must  be  made 
absolute  for  a  new  triaj.     The  question  is,  whether  what 
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was  done  by  the  bankrupt  was  a  taking  possession  of  the  Sxeh.  of  Pie^i, 
goods  by  himself  or  his  agent.  The  rest  of  the  Coart  in- 
cline to  think  that  the  directions  given  by  him  were  admis- 
sible to  shew  the  nature  of  his  acts  However,  they  were 
in  fact  received,  and  went  to  the  jury,  and  the  defendants 
had  the  benefit  of  them;  so  that  on  that  point  only  there 
would  be  no  ground  for  a  new  trial.  But  the  question  re- 
mains, whether  the  receiving  of  the  goods,  with  the  intention 
which  the  bankrupt  expressed  at  that  time,  was  a  taking 
possession  of  them  as  his  own.  I  can  conceive  a  case  in 
which  the  receiving  them  into  his  own  warehouse  would 
not  be  a  receiving  into  his  own  possession:  as  where, 
knowing  his  bankruptcy  to  be  inevitable,  he  puts  them 
apart  from  iiis  other  goods  for  the  purpose  of  restoring 
them  to  the  vendor.  Here  the  bankrupt  had  great  re- 
luctance to  receive  the  goods  at  all,  and  received  them  at 
last  only  under  the  pressure  of  the  inconvenience  com- 
plained of  by  the  captains.  They  are  then  received,  under 
his  directions,  by  the  wharfingers:  at  the  same  time  he 
tells  his  son  he  will  not  have  them  himself.  He  takes  pos- 
session oaly  for  the  benefit  of  the  vendor.  The  question, 
therefore,  which  ought  to  have  been  left  to  the  jury,  is, 
whether  the  possession  taken  of  the  goods  by  the  defen* 
dants,  was  for  the  benefit  of  the  bankrupt  €u  owner:- 
whereas  the  only*  question  I  left  was,  whether  the  defen- 
dants took  possession  of  them  as  his  agents.  I  ought  to 
have  qualified  it  further — whether,  supposing  them  his 
agents,  they  received  the  goods  as  his  agents  to  take 
possession  for  his  own  benefit,  or  only  to  keep  them  for 
the  seller. 

Parkb,  B.^The  question  for  the  jury  was,  whether 
the  act  of  the  son  was  a  taking  possession  by  the  bankrupt 
eo  animo  as  owner.  If  it  was,  the  iransitus  was  at  an 
end ;  if  not,  and  he  merely  meant  to  take  possession  for 
a  limited  purpose,  for  the  benefit  of  the  seller,  the  trans^ 
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iiui  was  not  at  an  end.  There  is  eertaxniy  every  reason- 
here  to  believe  that  the  latter  was  the  ease,  becaase  his 
iofltffuctions  to  the  8on  appear  to ;  give  an  ABtbority  to 
take  possession  for  the  latter  limited  purpose  only. 

Aldersok,  B. — To  defeat  the  right  of  stoppage  in 
iransiiu,  one  of  two  things,  must  appear :  either  the  goods 
must  arrive  at  the  natural  end  of  their  jcniraey*  in  which 
case  I. should  rather  think  the  intention  of  the  vendee  had 
nothing  to  do  with  the  question ;  or,  if  the  transiitu  is  to 
be.  put  an  end .  to  by  something  iniermediaie,  then  it  is 
material .  to  consider  what  that  was,  and  with  what  inten- 
tion it  was  done.  Here  it  is  the  latter  of  these  cases:  it 
is  the  intermediate  act  of  the  bankrupt's  agent,  bis  son, 
which  is  to  be  inquired  into.  It  seems  to  me  that  the  instruc- 
tions of  the  bankrupt  to  his  son  were  material  to  be  given 
in  evidence,  to  shew  what  was  the  authority  to  take  pos- 
session of  the  goods — whether  it  was  given  with  the  inten- 
tion of  taking  possession  as  owner  or  not. 

Rule  absolute. 


Parker  v.  Dubois. 

Assumpsit  for  money  paid*  and  on  an  account  stated. 
— Plea^  the  general  issue. — The  action  was  brought  tore^ 
cover  the  sum  of  ZOL,  alleged  to  have  been  paid  by.  the 
pluntiff  for  the  defendant  and  at  .  bis  request^  in  dis- 
charge of  a  call  of  1/.  per  Bhare  of  twenty  shares  in  the 
Cata  Branka  Brazilian  Mining  Company^  which  the  de- 
fendant  had  purchased  from  the  plaintiff.  At  the  trial 
before  Lord  Abinger,  C.B.,  at  the  London  Sittings  after 
il/icAa^&ia^Termj  the  plaintiff  gave  in  evidence  the  follow* 

quire  whether 

the  defendant  was  desirous  of  avotdlng  a  forfeiture  of  the  shares,  by  authoriiing  the  phnntlff  to 
pay  the  amount  of  the  call.  The  defendant's  attorney  wrote  in  reply,  authorising  the  plaintiflT 
to  pay  the  call: — Held,  that  these  letters  were  not  a  contract,  or  etidence  of  a  contract,  and 
did  not  require  a  stamp. 


Notice  being 
giTsn  to  the 
plaintiff  of 
a  call  on 
certain  min- 
ing shares 
which  he 
had  trans- 
ferred to  the 
iefendant, 
his  attorney 
¥rrote  to 
the  defen- 
dant's at- 
torney to  in- 
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ing  letters.  Tbe  first  was  from  Mr.  HutUan,  tfae'plaliiiiff's  AwA.  of  Pkas, 
attorney,  to  Mr.  Pasmare,the  defendant's  then  attorney. 


"  Parker  v.  Dubois. 

«  Sir,  "  4,  Old  Jewry,  February  Z7,  1835. 

*'  I  beg  to  acquaint  you,  that  notice  has  been  given  to 
my  client  of  a  call  of  IL  per  share  having  been  resolved 
on  by  the  directors  of  the  Brazilian  Company;  and  I  have 
to  request  the  favour  of  your  informing  me,  whether  the 
defendant  is  desirous  of  avoiding  a  forfeiture  of  the  shares 
agreed  to  be  purchased  by  him,  by  authorizing  my  client 
to  pay  tbe  amount  required.     I  am,  &c. 

" Pasmore,  Esq.  "  Thomas  B.  Hudson.'' 

The  following  answ  er  was  returned  :—. 

"  Parker  v.  Dubois. 
'*  Sir,        ''  BasinghaU  Street,  2Sth  February,  1885. 
*'-  As  it  is  the  intention  of  my  client  to  redeem  the  Cata 
Branca  shares,  your  cHent  is  hereby  authorized  to  pay 
the  call  of  IL  per  share.     I  am,  &c. 

''  T.  B.  Hudson,  Esq.  <'  James  Pasmore.'' 

Erie,  for  the  defendant,  objected  that  these  letters, 
taken  together,  amounted. to  .an  agreement,  and  required 
a  stamp  as  such.  The  Lord  Chief  Baron  overruled  the 
argument,  and  the  plaintiff  had  a  verdict. 

Erie  now  moved  for  a  new  trial,  and  renewed  the  same 
objection. — ^These  letters  amounted  to  a  contract,  or,  at 
all  events,  to  evidence  of  a  contract  between  the  parties, 
that  the  plaintiff  shoidd  pay  the  money  for  the  defendant. 
In  Smith  ▼•  Cator  (a),  a  letter  from  a  principal  to  his 
&ctor,  containing  bills  of  ezchaage  drawn  upon  the 
latter,  and  in  which  the  principal  promised  to  provide  for 
the  bills,  if  certain  goods  then  in  the  factor's  possession 
should  remain  unsold  when  the  bills  fell  due,  was  held  to 

(a)dB.&Ald.778. 


Pakkse 
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Exeh.  of  Pimu,  require  a  stamp  as  an  agreement  In  Bowen  ▼.  Fox  {a), 
a  letter,  inclosing  the  register  of  a  vessel,  which  the 
writer  thereby  lodged  in  the  hands  of  the  party  to  whom 
he  wrote,  as  a  security  for  charges  on  account  of  the 
vessel,  was  held,  in  an  action  by  the  writer  to  recover 
possession  of  the  register,  not  to  be  admissible  without 
an  agreement  stamp.  This  is  not  like  the  case  of  a  mere 
proposal,  not  acted  on  by  the  other  party.  Nothing  was 
to  be  done  but  the  payment  of  the  20/.,  in  order  to 
support  the  action* 


Lord  Abinger,  C.  B. — I  am  of  opinion  that  there 
ought  to  be  no  rule.  A  contract  may  be  either  by  parol, 
or  it  may  be  an  implication  of  law  arising  out  of  a  certain 
fact,  or  it  may  be  in  writing.  In  the  last  case,  it  must  be 
stamped*  This  was  a  mere  direction  to  pay,  out  of  which 
the  law  implies  a  contract*  The  letters  contain  no  con- 
tract, nor  are  they  evidence  of  a  contract,  but  only  evi- 
dence of  the  fact  out  of  which  the  contract  results,  namely, 
the  direction  to  pay. 

Parke,  B. — ^This  was  no  agreement,  but  a  mere  direc- 
tion* 

Rule  refused, 
(a)  2  Man.  &  R.  167- 


Wainwrioht,  Executor  of  Abercromby,  deceased,  r. 
Bland  and  Others. 


Assumpsit  against  the  defendants,   three  of  the 
directors  of  the  Imperial  Life  Insurance  Company^  on  a 


A  supprenion 

or  false  rq>re- 

senUtion  of 

ftcti,  material 

to  be  known  by 

the  insurvn,  Tidatei  a  policy  of  insurance,  althongb  it  was  in  answer  to  a  parol  inquiry,   and 

the  policy  is,  by  the  articles  of  the  insurance  office,  to  be  Toid  on  false  answers  being  given  to 

certain  written  inquiries. 

Therefore,  where  a  party,  going  to  insure  her  life  for  two  years,  gave  false  answers  to  verbal 
inquiries  whether  she  had  effipcted  similar  insurances  at  other  offices: — Held,  that  the  policy  was 
thereby  avoided. 

Qmare,  whether  a  party  may  insure  his  life  fbr  the  benefit  of  another,  who  provides  the  funds 
to  pay  the  premiums,  and  intends  to  take  the  benefit  of  the  policy. 
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policy  of  insurance  for  3000/.|  dated  S2nd  October,  1830,  Ejich.  of  r/ms, 
for  insuring  the  life  of  the  deceased.  Miss  Helen  Frances     ^     ^  '  ^ 
Phcebe  Abercromby,  for  the  period  of  two  years  from    WAiicwaioHt 
that  date.     The  declaration  averred  the  death  of  Miss       .  bland. 
Abercromby  on   the  21st  of  December ^  1830,  and  the 
plaintiff*s  appointment  as  her  sole  executor,  by  her  will 
dated  the  13th  of  the  same  month.    Plea,  the  general 
issue. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middle^ 
Mex  Sittings  after  Michaelmtu  Term,  it  clearly  appeared 
that  the  policy  was  effected  by  the  deceased,  by  the 
persuasion  and  for  the  benefit  of  Mr.  Wainwright,  the 
plaintiff,  and  his' wife,  who  was  the  deceased's  half-sister; 
that  the  premiums  were  paid  by  the  plaintiff;  that  on  the 
deceased's  first  attendance  at  the  company's  office,  on  the 
14th  October,  1830,  in  company  with  Mrs.  Wainwright, 
she  represented  that  the  insurance  was  intended  to  secure 
a  sum  of  money  to  her  sister,  which  she  should  be  able  to 
do  if  she  outlived  the  term  of  two  years ;  and  that,  on  being 
asked  by  the  actuary  whether  she  had  effected  insurances 
with  any  other  office,  she  answered,  "  I  wish  to  insure 
5000/.,  but  as  your  office  only  takes  8000/.,  I  shall  pro- 
pose SOOO/.  to  some  other  office.*'  The  defendants  having 
subsequently  ascertained  that  she  had  effected  a  policy 
for  5000/.  with  another  office,  and  had  made  a  proposal 
to  a  third  which  had  been  declined,  on  her  attending 
again  at  the  Imperial  Office,  on  the  ^2nd  October,  the 
actuary  informed  her  that  the  directors  were  much  dis- 
pleased at  her  not  answering  his  former  question  in  a 
stnughtforward  way.  She  said,  **  I  know  very  little  of 
the  business  myself;  I  do  as  my  friends  direct  me."  It 
was  proved  that  she  had,  previously  to  this  time,  efiected 
insurances  with  various  offices,  all  of  them  for  a  period  of 
two  years  only,  to  the  amount,  in  the  whole,  of  11,000/1 
Miss  Abercromby  died  suddenly  on  the  21st  December 
1830,  havuig  by  her  will,  dated  the  ISth,  bequeathed  the 
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&ieh.  of  Pieoi,  benefit  of  her  policies  to  her  sister^  and  appointed  the 
^    plaintiff  her  sole  executor.    It  appeared  that  she  had  exe- 

WAiMWRiaHT  cuted  two  willsy  both  of  which  were  in  the  possession  of  the 
Blai^d.  plaintiff,  who  was  proved  to  have  stated,  (shewing  them 
to  the  witness,)  a  short  time  after  Miss  Abercrombtfs  death, 
that  they  were  made  *'  m  order  that  if  the  one  failed,  the 
other  might  do  for  him."  The  plaintiff,  as  her  executor, 
swore  her  personal  property  not  to  exceed  100/. ;  and  it  was 
proved  that  she  was  in  fact  in  indigent  circumstances, 
and  without  the  means  of  paying  the  premiums.  In  the 
printed  list  of  questions  required  by  the  articles  of  the 
ImperuU  Office  to  be  answered  by  the  assured,  no  ques« 
tion  was  stated  as  to  insurances  effected  by  the  party 
with  other  offices.  The  Lord  Chief  Baron  left  it  to  the 
jury  to  say,  Jirstf  whether  the  insurance  was  effected  by 
the  deceased  bond  fide  for  her  own  benefit,  or  as  the 
agent  of  Wainwrighi;  secondly f  whether  the  false  repre- 
sentations made  by  Miss  Abercromby  to  the  defendants 
related  to  a  matter  material  to  be  known  by  them  as  in- 
surers. The  jury  found  that  she  effected  the  insurance 
as  the  plaintiflTs  agent,  and  for  his  benefit,  and  that  the 
false  representations  were  od  material  points;  and  a  ver- 
dict was  thereupon  entered  for  the  defendants. 

Erie  now  moved  for  a  rule  nUi  for  a  new  trial. — ^Assum- 
ing that  the  policy  was  effected  for  the  benefit  of  the 
plaintiff,  still,  as  Miss  Abercromby  was  of  full  age,  and 
could  be  no  party  to  a  scheme  of  securing  the  payment  of 
the  money  within  the  two  years,  the  plaintiff's  intention 
to  obtain  the  benefit  of  the  policy  could  not  operate  to 
relieve  the  defendants  from  their  contract  with  the  de- 
ceased, in  whose  right  the  plaintiff  now  sues  as  her  exe- 
cutor. Even  his  expectation  of  her  speedy  death,  sup- 
posing it  to  have  existed,  was  no  answer  to  an  action  on 
the  policy  by  the  party  lawfully  entitled  to  the  benefit  of 
it    The  question,  whether  she  knew  that  the  plaintiff  in- 
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tended  all  thisy  was  not  left  to  the  jury.     [Parker  B. —    ExcU.ofPUt^ 
She  might  not  know  the  whole ;  but  she  must  have  known  ^ 

she  had  not  funds  to  pay  the  premiums,  and  that  she  in-  Wainwrigut 
tended  Wainwrighi  to  have  the  benefit  of  the  insurances,  Blano. 
if  they  became  payable.]  But  where  she  herself,  by  her 
representative,  claims  the  benefit  of  the  poUcy,  the  de- 
fendants cannot  set  up  that  there  was  an  intention  that  a 
third  party  should  have  the  benefit  of  k.  [Parke,  B. — 
Your  argument  is,  that  any  person  may  lawfully  insure 
bis  U/e  for  the  benefit  of  another,  whatever  be  the  inten- 
tion of  that  other  party,  and  from  whomsoever  the  funds 
are  t(»  come.]  That  is  the  argument:  if  she  has  the  legal 
interest,  that  satisfies  the  statute.  [Lord  Abinger^C.  B» — 
Independently  of  this  point,  the  jury  found  that  she  made 
a  falae  representation  that  it  was  for  her  sister,  and  also 
as  to  her  applications  to  other  offices.]  It  is  questionable 
whether  the  defendants  are  at  liberty  to  rely  on  repr&- 
seniations  made  in  answer  to  parol  inquiries,  when 
their  Articles  contain  stipulations  only  as  to  tcriiien  in- 
quiries  and  the  answers  to  them.  The  policy  is  framed 
so  as  to  be  void  only  on  a  false-  representation  in  writingi 
[Gume^f  B* — ^There  may  be  many  questions  material  to 
he  asked,  preparatory  to  the  written  contract.]  The  ques- 
tions did  not  bear  en:  the  probaUlity  of  the  life  enduring  * 
for  two  years. 

Lord  Adinger,  C.  B. — ^There  may  perhaps  be  some 
doubt  on  the  first  point ;  but  it  is  clear  the  policy  was 
avoided  by  the  false  representations.  There  can  there* 
iore  be  no  rule*. 

Parke,  B. — ^From  the  nature  of  the  contract,  a  sup- 
pression of  any  material  fact,  or  a  false  answer  to  any 
material  question,  must  avoid  the  policy ;  lAndenau  v. 
Desborough  (a).     On   the  other   point   there   may  be 

<«)  dC.&P.350;  8B.&C.586;  3  Man.  &  Ry.  45,  S.  C. 
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^^*'  ^4r^^'  ^^™®  doubti  but  it  is  unnecessary  to  give  any  opinion 
^  upon  it. 

Waimwrioht 

Blamd.  Guenby,  B.,  concurred. 

Rule  refused. 


Pbnprabb  9.  Crease. 
The  Conrt  wiu    X  HIS  was  an  action  against  the  defendanty  the  lessee  of 

not  conpf  1  ft 

plaintiff,  fttbg  tin  toUs  Under  the  duchy  of  Cornwall^  for  work  and 
^an  l^Dnr  ^"'^u'**  ^^^  money  paid  by  the  plaintiff,  who  had  been 
to  fbrnith  a       ^1,^  ioUer  for  eight  years. 

■Utementof  ^       "^ 

monies  reoeired 

defenduit.  ^  ^^^^  moved  for  a  rule  calling  upon  the  plaintiff  to 
furnish  an  account  of  the  sums  received  by  him  during 
that  time  from  the  defendant  or  his  agent.  The  defen- 
dant wished  to  obtain  the  credit  side  of  the  account,  in 
order  that  he  might  pay  the  balance  into  Court.  The 
plaintiff  had  furnished  particulars,  but  they  did  not  give 
credit  for  ainy  sums  received. 

Parke,  B. — We  cannot  compel  the  pbdntiff  to  do  more 
than  give  particulars  of  his  demand ;  we  cannot  make  him 
give  evidence  agamst  himself.  You  are  not  to  have  a  bQl 
of  discovery  in  the  shape  of  an  order  for  particulars. 
The  practice  is  perfectly  established. 

Alderson,  B. — ^What  you  seek  is  just  a  bill  of  dis- 
covery, without  the  guards  which  a  Court  of  equity  im- 
poses on  such  a  bill. 

Rule  refused. 
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Esek.  rf Pkast' 
1836. 

Stride  r.  Hill  and  Others.  ^^      ^ — ' 

Jo  USB  Y  shewed  cause  (January  19)  against  a  rule  for  Where  the  pnn^ 
staying  proceedings  on  the  bail-bond  in  this  cause   on  TrTiudi^t^'. 
payment  of  costs;  and  objected,  in  the  first  place,  that  the  ^l^^^^ 
affidavit  on  which  the  rule  was  obtained  was  improperly  the  bail  apply 
intitled.    The  title  was  "  -^^  Stride^  assignee  of  the  guy  prA^- 
Duke    of    Wellington,   Constable  of  Dover  Castle,  v.  ISSt^^^f^u, 

Hill/*  and   two   other    defendants   named.     The  (°?  irregularity 

principal  and  the  bail  were  all  sued  together ;  the  rule  the  affidaTita  in' 
was  obtained  on  behalf  of  the  bail  He  submitted  that  ^K/U'^L 
in  such  case  the  affidavit  ought  to  have  been  intitled  tided  either  in 

,   ,  ,  the  original  ac- 

m  theonginal  causci  there  being  no  complaint  of  irregu-  tion,  orinthe 
larity  in  the  action  on  the  bail-bond.     [Parke,  B. — ^Where  b^'uhond. 
the  rule  b  not  moved  for  irregularity,  the  affidavit  may  ^  ^\\J!^^  *u 
be  intitled  in  either  action ;  if  for  irregularityi  it  must  Court  hat  au- 
be  intitled   in  the  action  on  the  bail-bond.]     Another  the  proceedinga 
objection  is,  that  the  effect  of  making  this  rule  abso-  dei^danta!^***' 
lute  will  be  to  stay  the  proceedings  against  aU  the  de-      The  bail* 
fendants,  the  principal  as  well  as  the  bail,  though  the  standaaasecu- 
application  is  only  on  the  part  of  the  bail.     But  the  ulJrehM^bUn 
Court  has  no  power  to  restrain  the  plautiff  from  going  on  JL^^*" 
against  the  principal,  because  he  is  not  before  the  Court,    tnai,  before  the 

application  was 
made  to  stay 

Parke,    B.— We    must    relieve   the  bail,   and,  inci-  *«  P'«**di"«"- 
dentally  to  doing  so,  must  relieve  the  principal  in  the 
action  on  the  bail-bond.    The  consequence  is,  you  can- 
not go  on  except  against  the  defendant  in  the  original 
action. 

Busby  then  argued  that  the  bail-bond  ought  to  stand 
as  a  security,  the  plaintiff  having  lost  a  trial.  The 
defendant  in  thq  original  action  was  arrested  on  the 
21st  of  December,  within  the  jurisdiction  of  the  Cinque 
Ports/   the  time  for   putting  in  bail  expired  on  the 
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Etch,  of  Pleat,,  28th;  no  bail  being  put  in  or  notice  given  within  that 
^  time^  the  plaintiff  declared  on  the  SSth,  laying  the 
Stride  venue  in  London/  on  the  30th,  he  took  an  assignment 
Hill.  of  the  bail-bond,  and  issued  process  in  the  present 
cause  against  the  defendant  and  the  bail  jointly.  On 
the  same  day  the  defendant  filed  his  bail-piece,  and 
gave  notice  to  justify  at  chambers  on  the  Snd  of 
January.  On  that  day  the  agents  on  both  sides  at^ 
tended  at  chambers,  when  the  bail  were  rejected.  On 
the  3rdj  the  defendant  Hill  rendered  to  the  bodar  of 
Dover  Castle;  and  on  the  6th,  the  plaintiff's  agent 
bad  notice  of  that  render.  On  the  7th,  an  applica- 
tion was  made  to  Bolland,  B.,  at  chambers,  to  stay 
proceedings  on  the  bail-bond,  which  was  refused,  the 
learned  Judge  doubting  whether  the  render  to  the 
gaol  of  the  Cinque  Ports  was  a  good  render  within 
the  statute  of  1  Will.*,  c.70,  s.2I  (a).  On  the  8th, 
the  plaintiff  declared  on  the  bail-bond;  on  the  11th, 
the  defendant  Hill  was  moved  by  habeas  corpus  into 
this  Court ;  and  on  the  same  day  the  present  rule  was 
obtained,  drawn  up  to  shew  cause  on  the  16th,  which  was 
the  first  day  of  the  term  sittings  m  London,  the  second 
sitting  being  on  the  29th.  Busby  contended  that  the  plain- 
tiff might  have  gone  to  trial  in  the  original  action  on  the 
29th  ;  he  had  therefore  lost  a  trial. 

Parke,  B. — At  all  events,  you  had  not  lost  a  trial  on 
the  11th;  and  the  Master  says  there  must  be  the  loss  of 
an  intermediate  trial  before  the  time  of  making  the  appli- 

(a)  Which  authorizes  a  render  on  the  point,  and  they  also  doubt- 
to  the  prison  of  the  Court  out  of  ed  whether  this  was  such  a  gaol  a» 
which  the  process  issued,  or  to  fell  within  the  words  of  the  stu- 
the  common  gaol  of  the  county  in  tutc.  The  Court,  however,  dc- 
which  the  defendant  was  arrested,  clined  to  express  any  opinion  oo 
Bolland,  B.  stated,  that  he  had  this  point, 
consulted  several  of  the  Judges 
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eation  to  stay  proceedings,  in  order  to  entitle  the  plaintiff  ^^^\^i/^^^* 
to  have  the  baii*bond  stand  as  a  security. 

Rule  absolute  on  payment  of  costs. 

A  doubt  afterwards  arose  what  costs  were  to  be  paid 
by  the  defendants,  and  whether  the  costs  of  the  justifica- 
tion were  to  be  included. 

Parke,  B. — ^The  costs,  on  payment  of  which  the  rule  is 
absolute,  are  the  costs  of  the  assignment  of  the  bail*bond, 
of  the  action  on  the  bond,  and  of  this  appKcation ;  the 
costs  of  justification  will  be  cbsts  in  the  cause. 


Day  9.  Day. 

Jtd.  V.  WILLIAMS  moved  for  judgment  as  in  case  of  judgment m  in 

a  nonsuit    Issue  was  joined  on  the  14th  January  1835,  ^<^nnot'"~ 

and  notice  of  trial  given  for  the  12th  February,  before  ^  °^*^{^Mch 

the  under-sheriff  of  Worcestershire.    On  that  day  the  has  been  once 

cause  was  tried  accordingly,  and  the  plaintiff  had  a  ver-  the  trial  was 

diet.     A  rule  was  afterwards  obtained  for  a  new  trial,  Jj^^/*** 
which  was  made  absolute  on  the  12th  May.    The  plain-      ^^^  ^«fc°- 

tiff  had  not  since  given  any  notice  of  trial.     Williams  ad-  move  to  dis- 

mitted  that  after  a  trial  of  the  cause  at  Nisi  Prius,  judg-  ©f  tSS/and'*"* 

ment  as  in  case  of  a  nonsuit  could  not  be  obtained  (a) ;  **^*"  ^}^  *f 

^   ■'  '   cauie  down  by 

but  there  was  no  case  applying  the  same  rule  to  trials  proviao. 
before  the  sheriff. 

Parke,  B. — I  see  no  reason  why  a  different' rule  should 
prevail. 

(a)  King  y.  Pippett,  1 T.  R.  492 1      PorMeUui  y.  Maddocks,  1  H.  BL 
Doe  y.  Wynne,  1  Chit  Rep.  310$      101. 
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Eiek.ofPUat,,      Aldebson,  B. — You  Can  move  to  discharge  the  writ 
of  tiial,  and  then  you  can  take  the  cause  down  by  proviso. 


Day 

V. 
DAT. 


Rule  refused. 


Richmond  9.  Bowditch. 

A  role  wM  XjfRIPPS  Ddoved  for  an  attachment  against  an  attorney 
Sg"he  w"^'  ^^^  nonpayment  of  money  pursuant  to  a  rule  of  Court 
inentofaium  j^  appeared  that  the  rule  calling  on  the  attorney  to  pay 
attorney  in  a  the  money  was  referred  by  the  Court  to  a  Judge,  and 
loluteuiiienthe  was  to  be  absolute^  unless  the  'attorney  shewed  cause  at 
attorney  ihewed  chambers  on  Or  before  the  7th  December.    Several  ap- 

caufle  at  cnam-  * 

benbyagiTen  pointmcnts  had  been  made  with  him  for  his  attendance 
toraey  made  at  chambers  to  shew  cause,  all  of  which  he  had  broken* 
I^ntt^fOT  at*"**  Under  these  circumstances,  the  rule  was  prayed  absolute 
tendance  at       j^  ^^e  first  iDstauce,  on  the  authority  of  King  v.  Price  [a). 

chambertf 
which  he  broke, 

t5je2?*w"thin         Parke,  B.— That  was  a  rule  of  the  Court  made  absolute 
TbJ^Cou'Jr^'*'**  by  the  Court ;  this  is  a  rule  referred  by  the  Court  to  a  Judge, 
nevertheiett,      and  which  became  absolute  by  the  single  authority  of  the 
Truie  for^a?at-  Judge.    The  casc  referred  to  is  a  solitary  exception  to  the 
Siuteirihe"      general  rule,  never  to  grant  a  rule  absolute  in  the  first 
first  instance,      instance  for  an  attachment,  except  for  nonpayment  of 
costs  pursuant  to  the  Master's  allocatur ;  and  as  it  is  dis- 
tinguishable from  the  present  in  the  circumstance  I  have 
referred  to,  the  Court  think  we  ought  not  to  extend  it 
further* 

Rule  nisi  granted. 

<n\  1  Price.  341. 
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ArcA.  tf  PUai, 
1836. 

Woodcock  r.  Kilby. 
tfoHN  JERVIS  moved  for  a  rule  to  set  aside  the  de-  if»P»«otiff 

mftkes  in  affi* 

claration  for  irregularity.     A  capias  had  issued  against  davit  of  debt 
two  defendantSi  and  the  affidavit  of  debt  was  sworn  against  fe^u^andT 
both,  but  the  plaintiff  had  dechured  against  one  only.   Im-  ^"^^,2hbut 
mediately  on  the  delivery  of  the  declaration,  on  the  14th  decUm  againit 
December f  notice  was  given  to  the  plaintiff's  attorney  of  Tm^itf .  ^ 
the  irregularity,  and  a  summons  to  set  aside  the  decia-  aefendant,^ 
ration  was  taken  out  at  chambers,  but  dismissed,   the  ▼•cadoo,  took 
learned  Judge,  Gurnejf,  B.,  holding  the  proceedings  re-  at  ebamben,  to 
gukr,  on  the  authority  of  CaUweUy.  Blake  (a),  as  cited  Srtdlo  for"^' 
from  DawUng^s  Practice  Cases,  and  refusing  to  allow  fj^**  *"*??" 
the  defendant  time  to  apply  to  the  Court  in  term.    Upon  the  Judge  dit- 
dismissing  the  summons,  the  learned  Baron  gave  the  de-  ftl!!!!d  thrdt-!^ 
fendant  time  to  plead;    and  the  defendant  also  after-  fondant dme 

■^  '  ^  to  apply  to  the 

wards  took  out  a  summons  for  and  obtained  further  Coun  in  teim, 
time,  which  had  not  yet  expired.  Jervis  submitted  that  dbnt  tben^Mk 
the  declaration  was  cleariy  irregular,  and  that  Caldwett  <^"^''"«- 


I  for  time 

V.  Blake  was  no  authority  to  the  contrary,  inasmuch  to  plead:— 

,   .  -  •      ^  .^  .  ifcW,  that  thia 

as  It  appeared  from  the  report  m  Crompton,  Meeson,  and  was  not  a 
Roscoe,  that  it  was  a  case  of  serviceable  and  not  of  bail*  l^^ri^tyT 
able  process,  in  which  the  practice  was  different;  and  he 
contended  that  the  defendant  had  not  waived  the  irregu- 
larity by  obtaining  time  to  plead,  since  he  was  not  bound 
to  allow  judgment  to  be  signed  and  execution  to  issue, 
¥rhich  would  only  have  imposed  additional  expense  upon 
the  plaintiff,  the  learned  Judge  being  clearly  under  an  erro- 
neous impression,  and  having  expressly  refused  time  to  make 
this  application  to  the  Court  A  rule  having  been  granted, 

Bayley  shewed  cause,  and  urged  that  this  was  no  irre- 
gularity. [Bolland,  B.,  referred  to  Carson  v.  DowUngib).] 
The  ground  on  which  the  distinction  was  there  put  by 

(a)  2  Cr.  M.  &  R.  249;  3  Dowl.  P.  G.  656.    {b)  4  Dowl.  P.  C.  297. 
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Bteh.  of  Pka$^  the  Court,  that  the  plaintiff  is  bounds  in  the  case  of  bail- 
able process^  by  his  affidavit  of  debt^  appears  hardly 
sufficient  to  warrant  it  [Parker  B. — That  was  the  old 
established  practice;  the  affidavit,  writi  and  declaration, 
were  all  to  agree.]  At  all  events,  the  defendant  has 
waived  the  irregularity.  [ParkCf  B. — He  could  not  come 
before  the  first  day  of  term.]  He  ought  to  have  given 
the  plaintiff  notice  that  he  should  rely  on  the  irregularity, 
and  not  have  put  him  to  the  expense  oS  attending  succes- 
sive summonses^ 


Per  Curiam. — This  was   clearly  an  irregularity,  and 

there  is  nothing  like  a  waiver. 

Rule  absolute. 


A  bond  con- 
ditioned for 
payment  of 
a  sum  of 
money  to  the 
obligee,  on  a 
day  named,  ac- 
cording to  a 


QuiN  and  Wife  v.  King. 

JLIEBT  on  a  bond  given  by  the  defendant  to  the  female 
plaintiff  before  her  marriage,  on  the  14th  August,  1813,  in 
the  penalty  of  d600/.>  conditioned  f6r  the  payment  to  her 
of  the  sum  of  2800/.  on  the  14th  February  then  next,  accord- 
ing to  a  proviso  contained  in  a  conditional  surrender  of  even 
ulhied  in^a  con-  date  therewith,  whereby  one  Thomas  King  surrendered  to 

ditional  sur- 
render of  even 
date,  whereby 
A,  (not  the 
obligor  in  the 
bond)  surren- 
dered to  the 
obligee  certain 
copyhold  lands, 
for  securing 
payment  of  the 
same  sum, — 
was  held  to  re- 
quire only  a  R 


her  certain  copyhold  lands  for  securing  payment  of  that 
sum.  Breach,  nonpayment  of  the  said  principal  sam  and  in- 
terest Plea,  non  est  factum.  At  the  trial  before  Alder* 
son,  B.,  at  the  London  Sittings  in  this  term,  the  bond  was 
produced,  stamped  with  a  12.  stamp,  and  the  execution 
was  admitted  under  a  Judge's  order.  It  was  objected 
for  the  de&ndant-;/Sr«/,  that,  inasmuch  as  the  defendant 
was  no  party  to  the  conditional  surrender,  the  bond,  as 
s'tamp,  although  against  him,  ought,  under  the  48  Geo.  3,  c.  143,  the 

it  bore  no 
stamp  denot- 
ing the  payment  of  the  ad  valorem  duty  on  the  surrender,  and  the  latter  was  not  produced. 

On  noH  tit  factum  pleaded  to  such  bond,  where  breaches  are  assigned  in  the  declaration,  the 
jury  may  assess  the  damages  without  a  special  award  of  twntre  for  that  purpose. 
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Stamp  Act  in  force  at  the  time  of  its  execution,  to  have  ^m*.  tf  Pka$^ 
had  the  full  ad  valorem  stamp  of  5/.;  seccncUjff  that,  at  all 
events,  the  plaintiff  could  not  shew  that  it  was  properly 
stamped  without  putting  in  the  surrender,  the  bond  bear- 
ing no  stamp  denoting  that  the  ad  valorem  duty  had  been 
psid.  The  learned  Judge  overruled  the  obfections,  but 
gave  the  defendant  leave  to  move  to  enter  a  nonsuit;  and 
die  jury  having  found  for  the  [daintiff,  it  was  discovered, 
when  the  verdict  was  about  to  be  entered,  that  the  record 
contained  no  award  of  venire  to  assess  the  damages,  but 
only  to  try  the  issue. 

Bayley  now  moved  for  a  rule  to  shew  cause  why  a  non- 
suit should  not  be  entered,  or  why  the  assessment  of 
damages  should  not  be  set  aside  for  irregularity. 

Firsit  the  bond  ought  to  have  had  a  5/.  stamp.  The 
provision  of  the  statute  reducing  the  stamp  to  1/.  applies 
only  where  the  several  deeds  securing  the  same  sum  of 
money  are  between  the  same  parties.  [Parke,  B. — The 
statute  does  not  say  so.  Is  not  this  a  "  bond  given  as  a 
security  for  the  payment  of  a  sum  of  mcmey,  in  part 
secured  by  a  mortgage,  or  other  instrument,  charged  with 
the  same  duty  as  a  mortgage,  bearing  even  date  with  such 
bond  ?"  Alderson,  B. — ^AU  collateral  securities  must  be 
between  different  parties.]  Wood  v.  Norton  (a)  bears  in 
principle  upon  this  case.  There,  the  same  sum  was 
secured  by  mortgage  deed,  and  by  bond,  which  were 
executed  at  the  same  time,  though  not  bearing  even  date; 
the  mortgage  deed  had  an  ad  valorem  stamp,  and  the 
bond  a  1/.  stamp  only ;  and  it  was  held  that  the  latter  was 
not  properly  stamped ;  and  Lord  Tenterden  says,  "  All 
the  deeds  must  be  taken  to  the  Stamp  Office,  and  must 
have  a  stamp  denoting  that  the  ad  valorem  duty  has  been 
paid  on  all  the  deeds."  [Aldereon,  B. — The  ground  of 
the  decision  there  was,  that  the  instruments  did  not  bear 
even  date.] 

(a)  4  Man.  &  R.  673 ;  9  B.  &  C.  885. 
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JSteh.  of  pieast  Secondly ^  the  plaintiff  ought  to  shew  that  the  ad  valorem 
duty  has  been  paid,  otherwise  he  does  not  shew  that  Xh- 
is  the  proper  stamp  for  the  bond.  [Parke^  B. — ^I  do  not 
find  that  the  statute  requires  that  as  a  condition  prece- 
dent. The  recital  of  the  bond  is  primd  facie  evidence 
that  there  was  a  valid  deed  of  the  same  date,  for  the  same 
sum  of  money.  Every  condition  imposed  by  the  act  on 
the  admissibility  of  the  bond  with  a  12.  stamp  has  been 
satisfied.] 

Thirdly,  the  jury  had  no  power  to  assess  the  damages, 
the  award  of  venire  being  only  ad  iriandum. 

On  this  last  point  a  rule  was  granted,  and 
Addison  shewed  cause  in  the  first  instance. — ^The 
breach  assigned  in  the  declaration  involves  an  assessment 
of  damages.  In  all  cases  where  there  is  an  issue  joined, 
the  jury  may  assess  the  damages  under  the  award  ot  ve- 
nire to  try  the  issue,  unless  in  cases  where  the  8  &  9  Will. 
tS,  c.  11,  s.  8,  renders  it  necessary  to  have  a  special 
award  of  venire  for  the  purpose.  The  present  objection 
can  only  go  to  the  authority  of  the  jury.  But  the  breach 
assigned  being  admitted  by  the  plea,  the  amount  to  be 
assessed  is,  in  fact,  mere  matter  of  arithmetical  calcula- 
tion :  it  may  be  doubted,  therefore,  whether  any  formal 
assessment  was  necessary ;  but  if  it  was,  the  authority  of 
the  jury  is  given  by  the  statute,  not  merely  by  the  award 
of  venire.  The  statute  directs  that  the  jury  shall  assess 
the  damages. 

But  it  can  hardly  be  said  that  this  bond,  which  is  to 
secure  money  lent,  payable  on  a  day  certain  which  is 
mentioned  in  the  condition,  is  within  the  statute  at  all. 
For  the  purposes  of  this  action,  it  is  nothing  more  than  a 
cnmmon  money  bond.  In  Murray  v.  Earl  of  Stair  (a),  a 
post  obit  bond,  on  which  a  forfeiture  bad  taken  place, 

(d)  dD.  &R.  278;  2B.&G.  82. 
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was  held  not  to  be  within  the  statute.  The  amount  to  be  J^^-  rf  ^<m«, 
recovered  is  the  subject  of  computation  merely.  [ParkCy 
B. — Is  not  the  bond  conditioned  also  for  the  fulfilment  of 
the  covenants,  and  so  within  the  statute?]  No  breach 
is  assigned  on  that  part  of  the  condition.  \Parke^  B. — 
You  would  be  entitled  to  have  the  judgment  on  this  bond 
to  stand  as  a  security  for  the  future  performance  of  the 
covenants.  The  question  is«  whether  the  statute  by  im- 
plication gives  the  jury  who  try  the  issue  power  to  as- 
sess the  damages.  It  does,  by  the  first  clause  of  the  sec- 
tion,  but  not  by  the  second ;  and  I  think  you  will  find 
that  an  issue  on  non  est  factum  falls  within  the  second 
clause.  Etheraey  v.  Jackson  {a)  ].  That  was  a  case  where 
no  breach  was  assigned  in  the  declaration. 

But  at  all  events,  the  record  may  be  amended;  it  is  in 
the  nature  of  a  misprision.  [Alderson^  B. — ^The  difficulty 
is,  you  would  be  amending  after  the  jury  have  found  their 
verdict,  whereas  you  want  the  amendment  to  enable  them 
to  find  the  verdict.]  The  omission  was  discovered  before 
the  verdict  was  formally  taken. 

Bayley,  in  reply.— It  is  true  there  is  a  breach  admitted, 
but  not  such  a  one  as  gives  the  plaintiff  a  right  to  the  as- 
sessment of  damages ;  the  defendant  only  admits  that  he 
did  not  pay  on  the  day  limited  by  the  condition.  In  or- 
der to  render  a  writ  of  inquiry  and  assessment  of  damages 
unnecessary,  the  plaintiff  should  have  gone  on  to  shew 
how  much  was  due  for  principal  and  interest. 

It  is  conceded  that  the  jury  fitay  assess  the  damages, 
if  the  venire  be  awarded  specially.  [Parker  B. — ^The 
question  b,  whether  the  case  falls  within  the  first  or  se- 
cond branch  of  the  section.  It  would  seem  as  if  the  first 
branch  applied  to  an  issue  joined  on  a  breach  by  nonper* 

(a)  8  T.  R.  355.    See  1  Saund.  58  b ;  2  Saimd.  187  b. 
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^K»e*-^^fc«*>  formanoe,  and  that,  upon  an  issue  on  non  est  factum^  the 
plaintiff  ought  to  suggest  breaches  according  to  the  se- 
cond clause:  here  he  has  not  done  so,  but  assigned  a 
breach  in  the  declaration.] 

Cur.  adv.  vult. 


On  a  subsequent  day  judgment  was  delivered  by 
Parke,  B. — In  this  case  one  point  stood  over  for  con- 
sideration* It  was  suggested  that  the  plaintiff  could  not 
proceed  to  recover  damages,  without  a  specind  award  of 
venire  to  afssess  the  damages,  as  well  as  to  try  the  issue. 
The  8  &  9  fVill.  3,  c.  11,  s.  8,  provides,  that  in  all  actions 
on  bonds,  or  on  any  penal  sum  for  nonperformance  of 
any  covenants  or  agreements  in  any  indenture,  deed,  or 
writing  contained,  the  plaiiitiffmay  a^Wj^nasmany  breaches 
as  he  shall  think  fit,  and  the  jury,  upon  trial  of  such  ac- 
tion, shall  and  may  assess  not  only  such  damages  and 
costs  of  suit  as  have  heretofore  been  usually  done  in  such 
eases,  bat  also  damages  for  such  of  the  said  breaches  so 
to  be  assigned,  as  the  plaintiff,  upon  the  trial  of  the  issues, 
shall  prove  to  have  been  broken :  and  that  if  judgment 
be  giTen  f6r  the  plaintiff  on  demurrer,  or  by  confession, 
or  niiil  dicii,  the  plaintiff  upon  the  roll  may  suggest  as 
many  breaches  of  the  covenants  and  agreements  as  be 
shall  think  fit,  upon  which  shall  issue  a  writ  to  the  sheriff 
to  summon  a  jury,  &c.,  to  Inquire  into  the  truth  of  every 
one  of  those  breaclies,  and  to  assess  the  damages  that  the 
plaintiff  shall  have  sustained  thereby.  So  that  there  are 
two  classes  of  cases  contemplated  by  the  statute,  one  in 
which  breaches  may  be  assigned  in  the  declaration,  the 
other  in  which  they  may  be  suggested  on  the  roll:  if  they 
are  assigned,  the  jury  may  assess  the  damages  without  a 
special  venire ,  but  where  they  are  suggested,  there  ought 
to  be  a  special  venire  to  enable  them.  So  the  point  stands 
without  referring  to  any  authorities.     But  in  the  case  of 
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Ptirkina  v.  Hawkshaw  {a),  the  very  point  now  in  question  Sx<A,  of  Pieaty 

arose  before  Lord  Teniertlen,  who  said  that  he  recollected 

a  case  on  the  Western  Circuit  where  it  was  so  contended, 

and  that  he  also  thought,  that  this  form  of  the  record  was 

correct.     With  that  authority,  there  is  no  doubt  that  this 

rule  ought  to  be  refused. 

Rule  refused. 

(a)  2Stttfk.N.  P.  C.38I. 


Bull  v.  Turner. 

iStEER  had  obtained  a  rule  to  shew  cause  why  a  sum  Where  money 
of  68/.  10«.,  paid  into  Court  in  lieu  of  bail  in  this  cause,  ^J|^ \n^en 
should  not  be  taken  out  by  the  plaintiff  in  discharge  of  ^g**  j|'|.g"5'  ^^ 
the  debt  and  costs,  the  plaintiff  having  obtained  judg--  hioueif,  but  by 

•  ^         ,  ,  .  ^  one  of  the  bail, 

meat  and  taxed  his  costs.  and  the  plain- 

tiffobtainijadg- 
ment,  he  is  en« 

Mansel  shewed  cause,  on  an  affidavit  which  stated  that  ^<i^  ^  ^^. 

the  money  paid 

this  money  was  paid  in,  not  by  the  defendant,  but  by  a  out  to  him  in 
Mrs.  Lake,  one  of  his  bail,  in  her  own  name,  and  that  ^Ibt  uSf coeta.* 
the  defendant  had  rendered  in  discharge  of  his  bail;  and 
contended,  that  such  being  the  circumstances  of  the  case, 
the  plaintiff  was  not  entitled  to  take  the  money  out  of 
Court,  but  it  ought  to  be  repaid  to  Mrs.  Lake. — The  sta- 
tute 7  &  8  G^o.  4,  c.  71,  s.  1,  does  not  apply  to  such  a 
case  as  this,  but  only  where  the  defendant  himself  makes 
his  election  to  pay  into  Court  money  in  lieu  of  bail.  The 
bail  were  entitled  to  render  the  defendant,  and  were 
thereby  exonerated  altogether.  [Parke,  B. — How  could 
the  money  be  paid  in  at  all  except  under  the  statute?] 
There  is  a  casein  which  it  was  allowed  before  the  statute; 
Fawell  V.  Leo{a),    [Parke,  B. — There  it  was  paid  in  to 

(a)  ITauDt  426. 
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Exeh,  pf  Pieoi,  abide  the  event  of  the  cause :  then  if  this  is  paid  in  to 
abide  the  events  the  plaintiff  is  entitled  to  it.]  In  Nwm 
▼•  Powell  {a\  it  was  held,  on  the  stat.  4S  Geo.  3,  c.  46, 
that  if  a  deposit  be  made  with  the  sheriff  by  any  other 
person  than  the  defendant,  the  Court  wfll,  on  the  defen- 
dant's being  rendered,  order  it  to  be  repaid  to  the  person 
by  whom  it  was  deposited.  [Parke,  B. — ^That  is  not  this 
case :  here  it  is  paid  in  in  lieu  of  bail  above;  in  the  absence 
of  any  special  order  as  to  the  terms  of  paying  it  in,  it  must 
be  taken  to  have  been  paid  on  the  terms  of  the  statute.] 
The  statute  contains  no  allusion  to  any  body  but  the  de- 
fendant himself. 

Parke,  B. — ^No  doubt,  under  this  statute  as  well  as  the 
former,  the  money  is  to  be  repaid  to  the  party  paying  it 
in,  in  any  case  where  he  is  entitled  to  receive  it  out ;  but 
no  such  case  can  arise  under  the  statute  as  that  which  is 
suggested ;  when  the  money  gets  into  Court,  it  must  stay 
there  till  there  is  judgment  for  the  plaintiff  or  for  the  de- 
fendant. 

The  other  Barons  concurred. 

Rule  absolute,  with  costs. 

(a)  1  Smith,  13. 


Bbrrimoton  and  Another  v.  Phillips. 

In  an  action  on  X  HIS  was  an  action  on  an  attorney's  bill,  for  business 
biii.*£^lia^-     done  up  to  the  month  of  August  1831.    It  appeared  that 

tift  gave  notice, 

pursuant  to  8  ft  4  WW.  A,  c  4S,  i.  34,  that  they  should  claim  interest  from  the  date  of  the  no* 
tiee.  After  the  writ  was  iuued,  the  bill  wu  referred  to  taxation  at  the  instance  of  the  defendant, 
no  terms  being  made  as  to  the  allowance  of  interest: — Held,  that  the  plaintifb  could  not  afterwards 
have  an  assessment  of  damages  lor  the  purpose  of  recovering  the  interest. 
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a  signed  bill  was  delivered  on  the  1st  of  November,  1838  ;  M*ek.  rfPUw, 

1836* 
on  the  2nd  December^  the  plaintiifs  made  a  demand  of  the  - 

amount  under  the  statute,  in  which  also  they  gave  notice-  Bbkrinqtom 
that  they  should  claim  interest  from  that  date,  pursuant  Phillips. 
to  the  3  &  4  Will  4,  c.  42,  s.  34.  The  writ  of  summons 
was  sued  out  in  June,  1834.  The  bill  was  subsequently 
referred  to  taxation,  at  the  instance  of  the  defendant ;  and 
the  Master  having  taxed  the  plaintiff  the  amount  of  prin- 
cipal only,  an  application  was  made  to  a  Judge  to  order 
a  taxation  of  interest  from  the  date  of  the  demand;  which 
was  refused,  on  the  ground  that  the  statute  only  allowed 
the  jtiry  to  give  interest. 

Maule  now  moved,  on  behalf  of  the  plaintiffs,  for  a 
rule  to  shew  cause  why  a  writ  should  not  issue  to  the 
sheriff  of  Glamorganshire,  directing  him  to  summon  a 
jury  to  try  whether  the  plaintiffs  were  entitled  to  interest. 
[AUerson,  B. — ^The  difficulty  is,  whether,  when  you  sub- 
mit the  bill  for  taxation,  the  matter  is  not  at  an  end.] 
The  party  has  a  right  to  have  the  bill  taxed.  [Alderson, 
B. — ^Not  after  action  brought ;  you  should  therefore  have 
made  it  a  condition  of  the  taxation,  that  the  defendant 
should  allow  the  Master  to  tax  interest  also.] 

ParkBj  B« — The  common  order  having  been  made  and 
acquiesced  in,  it  is  too  late  to  alter  the  terms  of  it. 

Rule  refused. 


VOL.  u  E  M.  w. 


By  agreement. 
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Eseh.  of  Pleas, 
1836. 

Weddall  V.  Capes. 
Assumpsit  to  recover  the  sum  of  100/.,  claimed  to 
to  which^^B    ^  *^"®  ''^"^  ^**®  defendant  to  the  plaintiff  on  the  follow- 
and  c.  were       ing  agreement : —      ^ 

0.  agreed  to  ''Memorandum  of  agreement  made  the  23rd  day  of 

^"eiStirto*'''  ^«y'  ^831,  between  Robert  Plumer  WeddaU,  of  GooU, 
which  they  jn  the  county  of  For*,  gentleman,  of  the  first  part; 
tenants  in  com-  ThomcLM  Hawksleg  CopeSf  of  Redness,  in  the  said  county, 
&uUofitu:h^~  gentleman,  of  the  second  part;  and  William  Weddall,  of 
"ari  ont'M**  ^^®  ®*™®  place,  gentleman,  of  the  third  part, 
should  not  be  '<  It  is  agreed  between  the  said  R,  P.  WeddcM  and  7*. 

ut  Augutt,  H.  Capes,  that  they  will  forthwith  proceed  to  sell  by 
T^s^u^  auction  in  lots  the  whole  of  the  estate  in  Redness,  Whit- 
following,  gijf^  and  Smnejleei,  to  which  they  are  now  entitled  as 

divided  into  two  tenants  in  common,  provided  their  price  can  be  obtained; 
tween  ^and  f^^^  ^^^»  ^^  default  of  making  sale  of  the  whole,  that  the 
foo^'sboi^M  be  ^^^  cstate,  or  such  part  as  shall  not  be  sold,  shall,  after 
paid  by  B.  to  the  Ist  day  of  August,  and  before  the  1st  day  of  Sep* 
pal  tenant,  as  a  tember  ucxt,  be  divided  by  Mr.  William  ThorfUon,  of 
^hu^^ving  Redness  aforesaid,  into  two  equal  lots,  according  to  the 
up  possession  of  \^^x,  of  his  judgment,  as  to  value  and  convenience;  and 

his  farm  at  the  J      o  >  .  » 

MichMimat  foi-  that  the  said  R.  P.  Weddall,  if  he  think  fit,  shall  have 
i^eed'to^give  the  choice  of  such  two  lots,  giving  100/.  to  the  said  T,  Hi 
hfsfi^''!l2^rd/  Capes;  but  if  he  shall  not  accept  such  election,  then  that 
ingiy.   No  part  he  and  the  said  7.  H.  Capes  shall  draw  cuts  as  to  choice. 

of  the  esUte  was  .      ,  ,  .*  .  ,  , 

sold  by  the  1st  and  that  each  party  will  convey  to  the  other  accord- 

KSwfportionr  '^^S^Jf  ^^^  ^^^  incumbrances  by  him  committed.     It  is 

were  sold  sui^  further  agreed,   that  upon  such  sale  and  partition,  the 

the  remainder  sum  of  100/.  shall  be  paid  by  the  said   T.  H.  Capes  to 

meen!/.and^'  the  Said   WiUiam  Weddall,  the  principal  tenant  of  the 

2vision*wM  estate,  as  a  remuneration  for  his  losses,  upon  his  giving 

not  completed  up  possession  of  his  farm  next  Michaelmas,  in  addition 

till  the  follow-         "^   ^ 

ing  March, 

C.  continued  in  possession,  by  the  desire  of  A,  and  B.,  until  that  time,  and  then  qvAUtdi^tleld, 

that  the  agreement  was  not  a  tumnder  of  A,*s  term. 
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to  what  he  may  be  entitled  to  as  off-going  tenant,  aecord*  Eseh.rfPkQt, 
ing  to  the  tenna  of  agreement  for  his  farm.  And  the  said 
William  Weddall  agrees  to  give  up  possession  of  his  said 
Una  on  JUiehaetmoM-day  accordingly,  whieh  day  is  under- 
stood to  be  the  11th  day  of  October  next,  reserving  to 
himself  the  same  rights  as  to  his  following  crop  as  if  this 
agreement  had  not  been  made ;  but  as  the  said  T.  H. 
Capes  does  not  know  whether  the  said  William  Wed- 
doll  be  entitled  to  a  following  crop,  this  agreement  is  not 
intended  to  give  him  that  right  unless  he  be  so  entitled, 
the  said  William  Weddall  paying  his  rent  up  to  Michael^ 
mas,  as  heretofore.  Witness  the  hands  of  the  parties, 
the  day  and  the  year  first  above  writteo. 

<<  RoberL  P.  Weddall. 

*'  Thomas  H.  Capes. 

''  William  Weddall. 
»  Witness,  George  H.  Capes. 

*'  The  saM  Mr.  WeddaU  b  ta.  be  aUowed  to  keep  the 
potaeasion  of  his  barn  up  to  Candlemas-dafs  18J2,  and  a 
stable  for  faia  horaea,  which  ia  attached  to  the  bam. 

••  G.  H.  C." 

At  the  trial  before  Tiadai,  C.  J.,  at  the  laat  Summer 
Aaaiaea  toe  Yorkshire,  the  agreement  being  produced,. 
aCaoqped  with  a  1/.  atamp,  it  waa  objected  for  the  defen- 
dant, that  the  instrument  amounted  to  a  surrender  by 
WiUiam  Weddall,  the  frfamtiff,  of  his  interest  in  the  land,. 
and  onght  therefore  to  have  borne  a  1/.  ISs.  stamp.  The 
learned  Chief  Justice  overruled  the  objection,  and  received 
the  agreement  in  evidence.  It  appeared  that  the  estate  was 
net  aold  by  the  1st  otSepiembert  but  that  certain  portions 
of  it  were  anbaequently  aold,and  the  remainder  waa  divided 
and  allotted  between  the  defendant  and  /L  P.  WeddaU^ 
pvrauant  to  the  agteeraent;  but  such  aDotmentwas  not 
completed  till  March^  18S2,  until  which  time  the  plaintiff, 
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Exek.  of  Pleat,  by  their  desire,  continued  in  possession,  and  then  quitted. 
A  verdict  having  been  found  for  the  plaintiff, 

Cresswellf  in  the  following  term,  obtained  a  rule  nisi  for 
a  new  trial,  on  the  objections  taken  at  Nisi  Prius,  citing 
WiUiams  ▼•  Sawyer  (a). 

Alexander  and  Wightman  {Hoggins  with  them)  now 
shewed  cause. — ^This  instrument  did  not  amount  to  an 
actual  surrender.  A  surrender  must  pass  a  present  in- 
terest ;  whereas,  by  this  agreement,  several  things  were  to 
be  done,  which  might  or  might  not  be  carried  into  ef- 
fect, before  the  plaintiff  gave  up  possession;  and  in  fact 
they  were  not  carried  into  effect,  the  property  not  being 
sold  as  was  contemplated,  and  the  division  of  the  part 
remaining  unsold  not  being  completed  till  half  a  year 
after  the  period  at  which  the  plaintiff  was  by  the  agree- 
ment to  give  up  possession.  How  could  this,  therefore, 
be  a  surrender  at  the  moment  of  its  execution  ?  The  cases 
in  which  notices  to  quit,  if  assented  to  by  the  landlord, 
have  been  held  to  operate  as  surrenders,  do  not  apply : 
the  notice  to  quit  is  not  by  itself  a  surrender,  but  is  made 
so  by  what  is  done  subsequently ;  but  an  objection  on  the 
ground  of  the  stamp  must  be  applied  to  the  instrument 
as  it  existed  at  the  moment  of  its  execution.  WiUiams  v. 
Sawyer  is  quite  different ;  there,  the  landlord  was  to  have 
immediate  possession,  and  the  surrender  was  of  an  imme- 
diate interest ;  it  was  not  an  agreement  to  surrender  at  a 
future  time.  [Parke,  B. — No  particular  words  are  neces- 
sary to  make  a  surrender,  if  it  sufficiently  appear  to  be 
the  intention  of  both  parties  that  the  term  should  imme- 
diately cease;  but  this  is  an  agreement  for  it  to  cease  in 
fuiuro.  Besides,  it  is.  to  give  up  at  Michaelmas^  if  the 
plaintiff  is  paid  100/. ;  how  can  it  possibly  operate  as  a 
surrender  until  that  is  paid  ?]   In  Parson's  case  (£),  where 

(a)  3  Brod.  &  B.  70 ;  6  Moore,  226.  (b)  Dyer,  3/4,  b. 
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one  by  deed  granted  and  coveqaiued  to  hifl[  lessor  and  Ejcvh,  of  PUat, 
two  others,  and  each  of  theuii  that  he  would  surrender  his 
term  at  Michaelmas  next  ensuing,  it  was  held  that  it 
was  no  surrender.  But  further,  if  this  is  a  surrender, 
who  takes  by  it?  It  is  clearly  not  a  surrender  to  the 
defendant  or  A.  P.  WeddaU^  because  they  contemplate  a 
sale  of  the  whole  property :  nor  can  it  be  to  the  future 
purchaser,  who  is  not  then  known.  Vin,  Abr»  Surrender, 
G.  5,  shews  that  the  party  in  whom  the  estate  is  to  vest 
must  be  certain,  and  must  be  the  person  who  has  the  next 
immediate  estate  in  remainder  or  reversion.  The  con- 
ditions introduced  into  the  agreement  of  themselves 
prevent  its  operating  as  a  surrender  at  all  events,  as 
they  have  not  been  performed.  Cqpelai^  v.  Maynard  (a). 
Could  the  defendant  have  treated  the  plaintiff  as  a  tres- 
passer^ and  maintained  ejectment  against  him,  not  having 
paid  the  100^  ?  If  this  was  a  surrender,  he  could ;  but 
it  is  submitted  that  he  clearly  could  not. 

Cresiwell,  in  support  of  the  rule. — ^The  agreement  to 
pay  the  1002.  is  not  a  condition  precedent,  and  the  plain- 
tiff could  not  insist  on  retaining  possession  if  it  was  not 
paid.  After  the  11th  o(, October,  if  he  had  not  gone  tmt, 
it  is  submitted  that  the  landlord  mighi  have  brought  eject- 
ment. If  he  might,  this  is  a  surrender,  since  the  term 
could  not  otherwise  be  determined ;  for  it  is  clear  it  is  not 
a  sufficient  notice  to  quit.  And  although  certain  events 
might  have  happened,  which  might  have  made  it  other 
than  a  surrender,  yet,  if  they  have  not  happened,  it  has  its 
effect.  [Parke,  B. — ^Is  it  nut  a  surrender,  if  at  all,  on 
the  contemporaneous  payment  of  1002., — ^like  the  delivery 
of  goods  on  payment  ?  Both  the  days  fixed  for  the  sale 
and  partition  are  antecedent  to  the  day  of  giving  up  pos- 
session.] Then  the. right  to  the  lOOL  vests  before  the 
giving  up  possession,  and  they  are  not  contemporaneous^ 

(a)  12  East,  134. 
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Exeh.  of  Pleas,  and  the  surrender  is  not  sabject  to  that  condition.  Tbe 
^  \  -  estate  could  determine  on  the  day  appointed  in  no  other 
Weddall  way  but  by  surrender.  [Parke^  B. — In  Johnstone  ▼. 
Capes.  Hudleston  (a)»  an  insufficient  notice  to  quit,  accepted  by 
the  landlordi  was  held  not  to  operate  as  a  surrender  by 
operation  of  law.  It  was  there  argued  that  there  could 
not  he  a  surrender  to  operate  fjtyif^ifro,  but  the  Court 
gave  no  opinion  on  that]  It  would  appear  from  the 
judgment  of  Holroydt  J.,  that  he  thought  there  might ; 
and  it  is  clear  that  a  surrender  may  be  subject  to  a  con- 
dition either  subsequent  or  precedent.  8hep.  Ttmch.  SOfl. 
[ParJce^  B. — Supposing  that  to  be  ambiguous,  how  can 
you  tell  on  the  llth  of  May  who  is  to  be  the  person  in 
whose  estate  the  term  will  merge  on  the  llth  of  Oe- 
tober  f]  That  would  be  determined  by  matter  subse- 
quent. [Parke,  B.^— That  is  contrary  to  the  definitbn 
of  a  surrender,  which  is  ^'  the  yielding  up  of  lands,  and 
the  estate  a  man  hath  therein,  unto  another  tkai  iaih 
a  higher  or  greater  estate  in  the  same."  (£)  ]  If  the 
tim6  arrives  when  this  document  would  work  m  surrender, 
'from  that  time  it  b  to  be  taken  as  a  surrender.  [PorA^,  B. 
— But  it  must  be  stamped  according  to  what  is  on  the  hoe 
of  it  at  the  time  of  its  execution.]  The  objection  as  to  the 
stamp  is  made  to  the  receipt  in  evidence  of  the  document 
at  the  trial :  except  for  the  purpose  of  being  given  in  evi- 
dence, it  is  as  good  without  a  stamp  as  with  it ;  then  as  to  that 
objection,  the  time  of  giving  it  in  evidence  is  to  be  looked  at. 

Parke,  B. — ^Whenever  the  stamp  is  affixed,  it  must  be 
affixed  according  to  the  manner  in  which  the  instrument 
operated  at  the  time  it  was  executed.  The  rule  must  be 
discharged :  I  think  it  is  a  very  plain  point. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 

(a)  4  B.  &  G.  922;  7  D.  &  R.  (6)  Shep.  Touch.  300;  Co. 
411.  Liu.  337.  b. 
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Exeh,  ^  PUat, 
1836. 

Baddeley  v.  Gilmore. 

jK.  F.RICHARDS  had  obtained  a  rule  calling  upon  th«  Whenanaffi- 
plaintiff  to  shew  cause  why  a  commission  should  not  issue  ffaoappij^'^ 


for  the  examination  of  witnesses  Ki  Sydney.    The  action  tionfor»< 

^        ^  mission  to  eza- 

was  for  a  seaman's  wages  ;  the  defencei  mutinous  conduct  mine  witnesses 
OD  the  part  of  the  plaintiff,  which  rendered  it  necessary  that  the  facu 
for  the  captain  to  discharge  him.      The  affidavit  alleged  pi^Sn^twk 
that  the  facts  stated  in  the  pleas,  or  a  material  part  of  pia<»  in  ^^ 

_      -         .       ,  *    1  .  1      presence  of  the 

them,  took  place  m  the  presence  of  the  witnesses  named ;  witnesses,  that 
that  they  were  now  settled  or  resident  at  Sydney^  and  drau^rmdfuid 
that  their  evidence  was  material  and  necessary  to  the  *at  their  ctI. 

<  dence  was  ma- 

defence.  terial  and 

necessary: — 
HeM  sufficient; 

J.  J.  fVilUams  shewed  cause.— There  are  several  ob-  "V^V  ^a 

affidavit  need 

jectiona  to  this  affidavit. — Firsi,  it  does  not  state  that  the  not  state  that 
evidence  is  admissible.  Secondly ^  it  does  not  state  that  was  admUmkUf 
the  application  is  bond  fide,  and  not  for  delay.  Both  ^uonwuT 
these  were  held,  in  Uoyd  v.  Key  (a),  to  be  necessary  **^/^^**. 
statements.  Thirdly,  there  is  no  affidavit  of  merits,  and  also  that* 
[Lord  Abinger,  C.  B. — What  do  you  mean  by  admissible  meriu  illi'ne- 
evidence  !— Do  you  mean  that  the  witnesses  are  not  com-  SJ^^irt'l^* 
petent  ?    The  affidavit  states  that  they  saw  the  transac-  gnnttng  such 

"^  ,  .  .  an  application, 

tions  they  are  to  depose  to.]  win  not  impose 

terms  upon  the 
party  applying. 

Richards,  coninL — There  is  nothing  to  take  the  case 
out  of  the  usual  rule.  The  application  was  refused  in 
the  case  referred  to,  because  the  Court  thought  it  ap* 
peared  to  be  made  for  delay.  « 

Lord  Abinoer,  C.  B.-— I  think  the  affidavit  is  sufficient. 
The  rule  must  be  absolute. 


(a)  3  Dowl.  P.  C.  253. 
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JSxeh.ofPUai, 
1836. 


WiUiams  then  applied  that  the  wages  claimed  should 
be  paid  into  Court,  the  owner  being  resident  in  London : 
the  commission  would  take  a  period  of  two  years  to 
execute  it. 

Richards  insisted  that  the  application  was  one  of 
right,  not  of  indulgence,  and  that  no  terms  ought  to  be 
imposed,  the  Court  being  of  opinion  that  the  defendant 
had  entitled  himself  to  the  rule. 


The  Court  refused  to  make  any  order. 


CouDtermand 
of  notice  of 
trial,  in  a  coun- 
try cause,  may 
be  given  by 
tbe  country 
attorney, 
although  the 
agent  in  town 
is  the  attorney 
on  the  record. 


ChBSLYN  9.  PfiARCE. 

mSaRSTOW  shewed  cause  against  a  rule  for  costs  of 
the  day  for  not  proceeding  to  trial. — The  question  was, 
whether  there  was  a  good  notice  of  countermand.  Issue 
was  joined  in  Trinity  Term,  and  notice  of  trial  given  for 
the  Leicester  Assizes,  the  commission  day  being  the 
24th  of  July.  The  attorney  for  the  plaintiff  on  the  re- 
cord was  Mr.  Craggy  who  was  the  agent  in  London  of 
the  defendant's  country  attorney,  Mr.  Brock;  notice  of 
countermand  was  given  by  the  latter,  in  due  time.  The 
objection  was,  that  it  ought  to  have  been  given  by  the 
attorney  on  the  record.  It  appeared  by  Mr.  CraggU 
affidavit,  that  he  had  issued  the  writ  as  the  plaintiff's 
agent f  and  so  indorsed  it ;  that  a  summons  for  time  to 
plead  had  also  been  indorsed  with  his  name,  as  agent  for 
the  plaintiff.  It  was  sworn  also  that  another  action  had 
been  tried  between  the  same  parties  at  the  same  assizes, 
which  Mr.  Brock  conducted  on  behalf  of  the  plamtiff,  the 
same  attorney  appearing  for  the  defendant  as  in  this 
action,  and  making  no  objection  to  the  notice  of  counter- 
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nand.    Barsiaw  contended,  that  the  notice  web  reffular.  E*ck.  rf  Pkat, 

1836 
— ^Tbe  rules  of  Court  adopt  the  distinction  between  the 

attorney  on  the  record}  who  is  the  mere  agent,  and  the 

attorney  in  the  country,  who  is  really  the  attorney  of  the 

party.      Thus,  rule  6  of  Hilary  Term  2  fVili.  4,  says, 

**  where  aa  agent  in  town,  or  anaitamejf  in  the  eauniry^ 

is  the  attorney  on  the  record,  an  afBdavit  sworn  before 

the  attorney  in  the  country  shall  not  be  allowed."    That 

rule,  therefore,  takes  notice  of  the  latter  as  being  the 

attorney  for  all  practical  purposes.     If  it  were  otherwise, 

though  the  attorney  and  the  client  might  live  in  the  same 

town,  it  would  be  necessary  for  the  attorney  to  incur  the 

delay  of  writing  up  to  town,  for  the  purpose  of  such  a 

mere  formality  as  this.    [Paries  B. — ^The  57th  rule  of 

Hilary  Term  2  Will.  4,  seems  to  imply  that  the  notice  may 

be  given  either  by  the  principal  attorney  in  the  country, 

or  by  the  agent  in  town  ;  it  says,  that  notice  of  trial  and 

mquiry  shall  be  given  in  town,  but  that  countermand  of 

notice  of  trial  or  inquiry  may  be  given  either  in  town  or 

country,  unless  otherwise  ordered.]  In  De$meit  v.  Pass  {a), 

it  was  held,   that  a  demand   for  costs,  ordered  to   be 

paid    to    the    defendants    or   their  attorney,   might  be 

made  by  the  attorney  in  the  country,  though  the  agent  in 

town  was  the  attorney  on  the  record. 

G.  T.  White,  eontri,  contended  that  the  description 
*'  plaintiff's  attorney,**  subscribed  to  the  notice,  meant  in 
strictness  the  attorney  on  the  record.  The  form  given  in 
Tidd  (Appendix,  270)  has  a  distinct  reference  to  each 
character;  the  form  of  signature  being  ''  A.  B.,  plain- 
tiff's attorney  (or  agent)."  No  doubt  the  agent  is  a 
competent  party  to  give  the  notice,  but  he  must  give  it  in 
his  character  of  agent.  When  he  becomes  the  attorney 
on  the  record,  the  attorney  in  the  country  becomes  the 

(a)  1  BiDgh.  N.  C.  638;  1  Scott»  686. 
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AwA.  ^PiMff,  ageot.  In  strict  praetioe,  therefore,  there  ie  nothmg  to 
shew  that  Mr.  Brod  is  the  attorney  for  the  plaintiff  in 
this  actioDf  though  he  is  his  general  attorney. 

.  Paekb,  B. — I  think  this  notice  was  sufficient  The 
defendant,  on  whom  it  is  senred,  knows  perfectly  wdl 
what  character  the  party  signing  it  fills.  And  from  the 
rule  which  I  have  referred  to,  it  appears  that  the  counter- 
mand may  be  given  by  the  principal  or  agent,  as  the  case 
may  be,  in  the  country ;  or  the  principal  or  agent,  as  the 
case  may  be,  in  town. 

The  rest  of  the  Court  concurred. 

Rule  discharged,  with  costs. 


Kemp  v.  Hyslop  and  Another. 

A  piAindff  htn-  In  this  casc  BampaSf  Serjt.,  on  the  ftrst  day  of  last 

I^Sfdi^at  the  *  Michaelmas  Term,  obtained  a  rule  to  shew  cause  why  an 

SSlSrSe'^'  order  of  Bosanquetf  J.,  for  setting  aside  the  proceedings 

Judge  who  in  an  action  against  the  defendants,  the  bail  in  an  action 

under  the      '  of  Kemp  V.  Jones,  should  not  be  rescinded,  and  the  action 

VfTwm.X  against  the  bail  be  allowed  to  proceed.    It  appeared  that 

«•  ^' JS^'^*  the  original  cause  of  Kemp  v.  Janes  was  tried  before  Tindal, 

execution  C.  J.,  at  the  last  Summer  Assizes  for  the  county  of  Surrey, 

fortbiithTLd  when,  the  plaintiff  having  recovered  a  verdict,  the  learned 

a  ctt.  so.  wu  Judge,  pursuant  to  the  power  given  by  1  WUl.  4,  c.  7, 

inued,  return- 
able «*  imme- 
diately after  eiecntion  diereof/' pursuant  to  8  ft  4  WilL  4,  c.  67,  i.  8.  This  writ  having  remained 
in  the  sheriff'!  office  a  contiderabie  time  witliout  having  been  executed,  an  order  was  made  by  a 
Judge  on  the  12th  of  Septtmber^  for  the  sheriff  to  return  the  writ  in  six  days,  which  order 
was  served  upon  liim  on  the  14th,  and  he  on  the  same  day  returned  nam  ut  nurentui, 
whereupon  the  plaintiff  commenced  an  action  against  the  defendant's  bail : — Heldt  that 
under  these   circumstances  the   bail  were  not  6xed,   and  that  the  action  was  prematurely 
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s.  2,  made  an  order  diat  ezeeutioD  should  iaaue  agafaitt  EmOu  ^  nm^ 
the  defendant  forthwith.  A  writ  of  capias  ad  saiiqfiih 
eiendum  was  thereupon  issued,  returnable  **  immediately 
after  execution  thereof,**  pursuant  to  the  3  &  4  Witt.  4, 
c  67,  a.  S.  This  writ  having  remained  in  the  sheriff's 
oflBoe  for  a  considerable  time  without  having  been  exe- 
euted^  an  order  was  made  by  Tindalf  C.  J.,  on  the  ISth 
of  September  last,  for  the  sheriff  to  return  the  writ  in  six 
days*  This  order  was  served  on  tiie  sheriff  on  the  I4th, 
and  he  on  the  ssme  day  returned  non  est  imfetdm,  and 
thereupon  the  plaintiff  commenced  an  action  against  the 
defendant*s  bail ;  and  tiie  bail  having  obtained  the  above 
order  of  Baeanquet,  J.,  for  setting  aside  the  proceedings 
in  tkat  action,  on  the  ground  that  it  was  prematurely  com- 
menced, the  present  rule  was  obtained  for  rescinding  that 
order.  *  *^- 

Btuby  shewed  cause.— The  ^ieslien  in  this  case  is, 
whether  the  ca.  so.  against  the  ordinal  defendant  can  be 
considered  as  returnable,  the  writ  not  having  been  eze« 
cuted.  That  depends  uj^n  the  construction  to  be  put 
upon  the  language  of  the  Snd  section  of  8  &  4  WilL  4, 
c  67,^which  provides  that  *'  all  writs  of  execution  may  be 
tested  on  the  day  on  which  the  same  are  issued,  and  be 
made  returnable  immediately  after  execution  thereof.** 
There  is  very  good  reason  why  this  section  should  apply 
to  the  case  of  an  execution  upon  a  Ji.  fa. ;  because,  if  only 
a  part  of  the  debt  can  be  levied  in  one  county,  the  plain- 
tiff may  have  a  second  execution  into  another  county  for 
the  residue.  But  the  word  ''  execution,**  as  applied  to 
a  CO.  so.,  can  have  only  one  meaning — ^that  is,  the  ac- 
tual personal  caption  of  the  party :  and  if  the  party 
is  not  taken  upon  it,  then  it  b  not  executed,  and  is  not 
returnable  until  the  next  term,  for  the  purpose  of  fixing 
the  baiL    The  action  against  the  bail  was  therefore  pre- 
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JSrc».  qf  PUoi,  maturely  brought^  and  the  proceedings  ought  to  be  set 
v.,..^.^,.,,.^    aside. 

Kemp 

HvsLor.  Bompa9ySef]t.f  conird. — The  argument  on  the  other 

side  goes  to  this  extent,  that  this  writ  cannot  be  returned 
at  all  by  vi^e  of  any  order,  until  it  is  executed.  Before 
the  statute  in  question,  all  writs  of  execution  were  return- 
able on  a  day  certain  in  term  time.  But  this  being  made 
.returnable  after  execution,  it  would  never  be  returnable 
at  all  until  it  was  executed,  unless  the  Court  or  a  Judge 
has  the  power  to  order  the  sheriff  to  return  the  writ. 
[Lord  Abinger,  C.  B. — It  might  be  a  question  whether  it 
was  not  returnable  at  the  first  return  of  the  ensuing 
term.]  By  the  2  Will. A,  c.S9,  s.  15,  a  Judge  has  the 
same  power  in  vacation  as  the  Court  has  in  term,  to  order 
the  return  of  writs  of  execution  ;  and  the  question  here  is, 
whether  the  sheriff,  in  case  he  cannot  execute  a  writ  of 
,ca»  «a.,  may  not,  uqdejc^a  Judge's  order,  return  non  est  in- 
ventus* [Lord  AbingeTg  C.  B. — Has  the  Court  the  power 
of  ordering  a  writ  to  be  returned  before  the  time  at 
which  it  is  expressed  to  be  returnable?]  Perhaps  not, 
where  a  definite  day  is  named  in  the  writ :  but  to  say  that 
a  Court  has  no  power  to  order  their  own  writ  to  be  re- 
turned when  the  time  for  its  return  is  purely  indefinite, 
is  another  question,  and  it  would  be  rather  singular  if 
it  were  so.  [Parke,  B. — ^By  the  15th  section  of  the 
2  Will.  4,  c.  39j  express  power  is  given  to  the  Court  in 
term  time  to  make  rules,  or  to  any  Judge  of  either  of  the 
Courts  in  vacation  to  make  orders,  for  the  return  of  any 
.of  the  writs  therein  named,  amongst  which  is  a  ca.  so. 
Taking  that  in  conjunction  with  the  3  &  4  WilL  4,  c.  67, 
.  s.  S,  it  may  perhaps  authorize  a  Judge  to  order  a  ca.  sa, 
to  be  returned,  although  not  executed.  It  may  however 
be  said,  that  the  latter  act  does  not  confer  any  such  power.] 
It  would  have  been  quite*  useless  for  the  o  &  4  Will.  4, 
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c.  67,  to  have  added  that  a  Judge  should  have  power  to  J^ck.  rf  PUat, 
order  writs  of  execution  to  be  returned,  when  that  power 
was  already  given  by  the  former  act.     A  sheriff  cannot 
be  brought  into  contempt,  except  there  be  a  rule  ordering 
him  to  return  the  writ;  in  this  case,  therefore,  he  could 
not  be  brought  into  contempt,  unless  the  Court  has  the 
power   to  order  him   to  return  it.     If  he  cannot  exe- 
cute it,  he  cannot  return  it,  unless  the  Court  have  the 
power  to  order  him  to  do  so,  and  if  they  have  not  that 
power,  they  cannot  even  inquire  whether  he  has  exe- 
cuted it  or  not.     [ParAe,  B. — ^The  great  difficulty  arises 
from  this,  that  the  Legislature  have  omitted  to  add  to 
the  3  &  4  Will.  4,  c.  67,  a  schedule  giving  a  form  of 
the  writ,  as  was  done  in  the  Uniformity  of  Process  Act, 
directing  the  writ  to  be  returned  within  a  fixed  time  from 
the  date,  or  in  the  mean  time  by  order  of  the  Court  in 
term  time,  or  of  a  Judge  in  vacation.]    It  is  submitted 
that  the   15tfa  section   of   the  S  WilL  4,  c.  89,  does 
give  a  Judge  power  to  order  this  writ  to  be  returned 
in  vacation.      [Lord  Abinger,  C  B. — ^The  question  is, 
whether  a  Judge  has  power  to  order  it  to  be  returned 
before  it  is  expressed  to  be  returnable.     A  plaintiff  may 
obtain  an  order  for  a  sheriff  to  return  a  writ  after  it  is 
returnable,  but  can  he  do  so  before  it  is  returnable  ? 
ParJke,  B.— You  seem  to  be  driven  to  argue  this,  that, 
on  a  writ  so  vague  as  the  present,  the  Court  must  inci- 
dentally have  the  power  to  order  it  to  be  returned  at  any 
time,  though  not  executed.    The  object  of  the  15th  sec- 
tion was  to  give  the  Court  in  term  time,  or  a  Judge  in 
vacation,  power  to  order  the  return  of  writs  in  vacation, 
where  they  have  been  already  made  returnable  in  the  pre- 
ceding term.    Formerly,  if  a  writ  was  returnable  on  the 
first  return  day  in  a  term,  and  no  rule  to  return  it  had 
been  taken  out  in  the  term,  the  sheriff  could  not  be  com* 
pdled  to  return  it  till  the  beginning  of  the  following  term ; 
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^^\^e^^  but  now  by  this  provision,  the  Court  in  term  time,  or  a 
Judge  in  vacationy  are  enabled  to  order  a  writ,  of  which' 
the  KeCurn  day  is  already  passed,  to  be  returned  at  any 
time.]  The  Qmrt  must  indd^itally  have  the  power  to 
call  on  the  sheriff  to  answer  whether  the  writ  is  executed 
or  not,  and  to  make  a  return  thereto.  If  this  return  is 
regular,  and  it  is  submitted  that  it  is,  then  the  bail  are 
equally  fixed,  whether  it  is  made  in  term  or  in  vacation. 

Cnr  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by — 
Lord  Abimgkr,  C  B« — k,  rule  nm  was  obtained  in  the 
last  tenn,  to  set  aside  an  order,  of  my  Brother  Bosanguei,' 
by  which  the  proceedings  on  a  recognizance  of  bail  were 
set  aside  as  irregular,  and  cause  was  shewn.  The  fieu^ts 
were- these:  judgment  having  been  obtained  on  a  trial  at 
Nui  Primg,  in  the  vacation,  against  the  principal,  a  writ 
of  eapioM  ad  Maiufadendum  was  sued  out  on  the  14th  of 
Auguti^  returnable  immediately  after  the  execution  there- 
of, pursuant  to  the  power  given  by  the  3  &  4  WilL  4,  c. 
67,  and  oa  the  same  day  was  lodged  at  the  sheriff's 
office,  and  entered  in  the  public  book.  On  the  12th  of 
September,  the  Lord  Chief  Justice  of  the  Comnum  Pleas 
made  an  order  on  the  dieriff  to  return  the  writ  in  six 
days,  which  was  served  on  him  on  the  I4th,  and  he  re- 
turned the  writ  on  the  same  day,  *'  non  est  invetUus/* 
Proceediiigs  were  thereupon  had  against  the  bail,  who 
applied  at  chambers  to  set  them  aside ;  and  my  Brother 
Bammqueif  after  taking  time  to  consider,  made  an  order 
to  that  effect,  being  of  opinicm  that  the  bul  were  not  re-^ 
gularly  fixed.  The  question  is,  whether  this  order  was 
right;  and  we  are  of  opinion  that  it  was.  If  no  Judge's 
order  had  been  made  to  return  the  writ  of  ea.  so.,  there 
can  be  no  questioii  but  that  the  bail  would  not  have  been 
fixed;  &r  the  writ  of  itself  would  not  have  been  rehirt^ 
able,  and  until  then  the  bail  are  not  liable;  and  indeed 
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it  never  could  have  been  returnable  at  all,  until  the  prin-*  ^**j§y"*^^- 
dpal  had  been  taken,  and  then  the  bail  would  have  been     >      v     '^ 
discharged  by  the  act  of  taking  the  principal.  ^'^ 

Bat  it  18  said,  that  the  Judge's  order  to  return  the  writ  Htblof, 
has  the  efiect  of  nmking  it  returnable  at  the  time  stated 
in  the  order;  and  that  time  having  elapsed,  and  the  writ 
having  been  lodged  in  the  office  for  more  than  four  dear 
days  before  that  time,  the  bail  are  fixed*  To  this  it  is 
answered— ;/^<fl9  that  the  Judge  had  no  power  to  make 
such  an  order,  and  that  it  is  a  mere  nullity;  and,  secondly^ 
that  if  he  had,  still  the  bail  have  not  had  the  advantage 
allowed  them  by  law,  and  are  not  fixed. 

With  respect  to  the  Judge's  power  to  issue  the  order^ 
it  was  contended  that  su^li  power  was  ghren,  either  bj 
the  »  WUL  4,  c.  39,  s.  15,  pr,  by  implication,  by  the  S 
&  4  WUL  4,  c.  67,  which  first  makes  a  capias  adsaiU/acien*' 
dum  returnable  immediqid,  and  which  by  the  title  ap* 
pears  to  be  an  act  to  twietid  the  former  act;  or,  lastly, 
that  the  order  was  autboriaed  by  the  general  jurisdic- 
tion of  the  Court  over  it.?.,  own  process.    But,  admitting 
that  such  an  order  was  legal  on  one  of  these  three 
grounds,  (and  we  are  disposed  to  think  it  was  a  legal 
order  for  the  purpose  of  compelling  the  sheriflT  to  notify 
by  his  return  what  he  had  done  with  the  writ),  we  do 
not  think  it  can  have  the  effect  of  altering  tiie  time  when 
the  writ  is  returnable ;  and  if  it  had  such  effect,  we  are  of 
opinion  that  the  bail  could  not  be  fixed  until  notice  of 
that  order  was  given  to  them,  or  at  least  until  the  order 
was  lodged  at  the  sh^iflTs  office  with  the  writ,  and  an 
entry  made  of  it  in  the  public  book,  and  that  for  more 
than  four  days  at  least .  before,  the  time  at  which  the 
order  made  the  writ  returnable.    For  if  the  order  has  the 
effect  of  making  the  writ  returnable  at  a  different  time 
from  that  at  which  it  was  originally  returnable,  the  bail 
have  a  right  either  to  be  informed  when  the  writ  is  so 
made  returnable  by  actual  notice,  or  to  have  the  power 
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Xxeh.rf  puoi,  of  ascertaining  it,  on  the  usual  search  in  the  office,  so  as 
to  be  able  to  render  their  principal  before  the  return  day 
of  the  writ,  (at  which  time  it  is  a  matter  of  right  in  them 
to  render  their  principal),  and  to  have  four  clear  days  to 
enable  them  to  do  so.  - 

^It  may  indeed  be  well  doubted  whether  bail  can  be 
fixed  at  all,  except  by  process  of  ca.  sa.  in  the  old  form ; 
and  if  they  could  be,  it  would  be  productive  of  much 
hardship  to  them.  The  rule  is,  that  the  writ  must  be  in 
the  office  four  days  exclusive,  before  the  return  day  and 
the  four  last  days ;  and  the  bail,  being  bound  to  search 
the  office,  could  protect  themselves  by  an  actual  search 
during  term,  and  for  four  days  before  it,  under  the  old 
process.  .But  if  the  optional  process  given  by  the  recent 
act,  with  a  Judge's  order  for  its  return,  is  sufficient  to  fix 
the  bail,  they  cannot  be  safe  without  a  perpetual  search, 
de  die  in  diem,  in  the  sheriff's  office,  in  vacation  as  well 
as  in  term ;  and  it  is  very  questionable  whether  the  power 
given  by  the  act  could  have  been  intended  so  materially 
to  prejudice  the  situation  of  bail.  We  cannot  help  think- 
ing that  there  is  great  weight  in  this  objection,  and  it 
will  be  well  to  avoid  it  in  future  by  issuing  the  ea.  sa.  in 
the  old  form,  returnable  in  term,  in  those  cases  where  it 
is  intended  to  proceed  against  the  bail.  In  the  present 
case,  however,  we  are  of  opinion  that  the  bail  ought  to 
be  relieved ;  because,  even  supposing  it  competent  for  a 
plaintiff  to  proceed  to  fix  bail  by  the  new  form  of  writ, 
and  supposing  the  Judge's  order  to  have  the  effect  of 
altering  the  time  when  the  writ  was  returnable,  the  bail 
have  never  been  informed,  or  had  the  proper  means  6f 
informing  themselvest  of  the  time  when  the  writ  was  so 
made  returnable. 

The  rule  must  therefore  be  discharged;  and  it  must  be 
with  costs. 

Rule  discharged. 
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Isaac  v.  Farrar.  1836. 

Assumpsit  by  the  indorsee  against  the  maker  of  a  AtnmptU  by 

promissory  note  for  250/.,  payable  three  months  after  »*»«>^owee 

date  to  the  order  of  the  maker,  and  by  him  indorsed  to  nu^er  of  a 

one  Henry  Richardson,  who  indorsed  it  to  the  plaintiff!  Lxe  for  2502., 

Plea— That  before  the  making  of  the  said  promissory  S^mfcL^^iT 

note,  to  wit,  on  &c.,  a  certain  advertisement  had  been  ^<^  ^^  '^® 

...  .  makeri  order, 

and   was   inserted  in  a  certain  newspaper,  to  wit,  the  and  by  him  in- 
Mcrning  Herald^  to  the  tenor  and  effect  following,  vis. :  ^^^  who'fai- 
*•  Money  to  lend   upon    personal  security. — Noblemen,  fij^^jj^^^^ 
clergymen,  and  persons  of  responsibility,  requiring  the  The  plea  be- 
temporary  advance  of  money,  can  be  immediately  accom-  Sat  an  adve"-* 
modated  with  loans  to  any  amount,  at  a  very  low  rate  of  ^"JJI^J^^ 
interest;  application  to  be  made,  in  the  first  instance,  in  inVnewtpaper 

offerioff  money 

writing,  addressed  to  Mr.  Anderson,  Fhidyer  Sireei,  West-  to  be  lent  upon 
minsierJ*  And.  the  defendant  averred,  that  in  consequence  ^2^°  ^^p. 
of  the  advertisement,  he  did,  to  wit,  on  &c.,  call  at  the  (1*^^°,^ 

Mr*  JM.»f  IZf 

said  place,  to  wit,  &c.,  and  there  saw  one  Charles  Ander-  FUtdyer  street, 

Weetmimtter, 
and  that,  in 
eootequence  of  diat  adYerdsenent,  the  defendant  called  at  that  place,  and  taw  J.,  and 
in  consequence  of  repretentatSons  made  to  him  by  A,,  he  (the  defendant)  was  induced  to 
and  did  draw  and  deliver  to  J>  two  promissory  notes,  by  each  of  which  the  defendant 
promised  to  pay  to  his  own  order  the  sum  of  2501.,  three  months  after  the  date  thereof 
(one  of  them  being  the  note  in  the  declaratioo  mentioned),  upon  the  fiuth  ot,  and  promise  from 
J,,  that  the  said  notes  shoukt  be  renewed  when  due,  for  the  space  of  two  years,  and  that  he 
should  receive  firom  the  said  J.  on  a  certain  day,  to  wit,  the  Friday  then  neat  following,  being, 
to  wit,  the  1st  of  May,  1835,  the  amount  of  tbe  said  notes,  deducting  discount  and  stamp.  And 
the  defendant  averred  that  the  said  J,  did  not,  either  on  Friday,  the  1st  of  May,  1835,  or  at  any 
ether  time,  although  often  requested,  pay  to  the  defendant  the  amount  of  the  said  notes,  deduct- 
ing aa  aforeiaid,  or  any  sum  of  money  whatever,  but  on  the  contrary  thereof,  that  he,  tbe  said 
defendant,  on  the  said  1st  of  May,  1835,  by  appointment  of  the  said  A^  went  to  the  said  place,  to 
wit,  IS,  Ftudyer  Street,  but  the  said  A.wn  not,  nor  was  any  such  person,  either  then  or  at 
any  time  afterwards,  there  to  be  found;  and  that  the  said  transaction  was  a  gross  fraud  and 
hnposicion  upon  him  the  defendant,  and  that  the  note  was  indorsed  to  tbe  plaintUT  without  con- 
sideration, and  that  he  held  the  same  without  value  or  consideration,  and  that  there  never  was 
any  cousideradon  or  value  on  the  said  note  between  any  parties  thereto.  The  plea  then  went 
on  to  aver  that  H,  IL  and  the  plaintiff,  at  the  respective  times  when  the  note  was  so  indorsed  to 
them  respectively,  were  privy  to,  and  had  ftdl  knowledge  and  notice  of,  the  said  transaction  in 
the  plea  detailed,  and  of  the  said  fraud  and  impoaition;  concluding  with  a  verification. — To 
this  plea  the  plaintiff  replied,  de  injurid: — Held,  on  special  demurrer,  that  the  replication 
was  good,  inaswndi  as  the  plea  amounted  only  to  matter  of  exeu«e  for  the  nonperformance  of 
the  promise,  and  to  one  ground  of  defence  only  (a). 

(a)  See  Griffin  v.  Yutei,  2  Bing.  N.  C.  579 ;  S.  C.  2  Scott 
VOL.  I.  F  M«  W. 
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*«^  <?^^«»  sotig  and  that  in  consequence  of  the  representations  made 
to  him  by  the  said  C.  Anderson^  he  the  defendant  was 
induced  to  draw  and  deliver,  and  he  did  then  draw  and 
and  deliver  to  the  said  Anderson,  two  promissory  notes^ 
whereby  and  by  each  of  which  the  defendant  promised 
to  pay  to  his  own  order  the  sum  of  250Lf  three  months 
after  the  date  thereof,  (one  of  them  being  the  said  note  in 
the  said  first  count  mentioned),  upon  the  Csith  of  and 
promise  from  the  said  Charles  Anderson,  that  the  said 
notes  should  be  renewed  when  due,  for  the  space  of  two 
years,  and  that  he  should,  receive  from  the  said  Charles 
Anderson^  on  a  certain  day,  to  wit,  the  Friday  then  next 
following,  being,  to  wit,  the  1st  day  of  May,  18^^> 
the  amount  of  the  said  notes,  deducting  discount  and 
stamp.  And  the  defendant  further  saith,  that  the  said 
Charles  Anderson  did  not  nor  would,  either  on  Friday, 
the  said  Ist  day  of  May,  1835,  or  at  any  other  time, 
(although  often  requested  so  to  do)  pay  to.  the  said 
defendant  the  amount  of  the  said  notes,  deducting  as 
aforesaid,  or  any  sum  of  money  whatever;  but  on  the 
contrary  thereof,  the  defendant  saith,  that  he  the  said 
defendant,  to  wit,  on  the  said  1st  day  of  May,  1835,  by  ap- 
pointment of  the  said  Charles  Anderson,  went  to  the  said 
place,  to  wit,  1^,  Fludyer  Street,  but  the  said  Charles 
Anderson  was  not,  nor  was  any  such  person,  either  then 
or  at  any  time  afterwards,  there  to  be  found,  and  that 
the  said  transaction  was  a  gross  fraud  and  imposition 
upon  him  the  defendant,  and  that  the  note  was  indorsed 
to  the  plaintiff  without  consideration,  and  that  he  holds 
the  same  without  value  or  consideration,  and  that  there 
never  was  and  is  not  any  consideration  or  value  on  the 
said  note  between  any  parties  thereto ;  and  he  further 
saith,  that  the  said  Henry  Richardson,  and  the  said 
plaintiff,  and  each  of  them,  at  the  several  and  respective 
times  when  the  said  note  in  the  said  first  count  men- 
tioned was  so  indorsed  and  delivered  to  them  respec* 
tively,  as  in  the  said  first  count  mentioned,  was  privy  to 
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and  had  foU  biQwledse  and  notice  of  the  said  transaction  E^ch.  rf  PUat^ 

1836 
in  this  plea  detailed,  and  of  the  said  fraud  and  imposi- 
tion :  and  this  the  defendant  is  ready  to  yerify. 

Replication. — ^Thal  the  defendant  of  his  ovn  wrongs 
and  without  the  cause  by  \im  in  th^t  plea  alleged,  broke 
bis  said  promise  in  the  said  first  count  mentioned,  in 
manner  and  form  as  the  said  plaintiff  hath  in  the  said 
first  count  of  the  said  declaration  in  that  behalf  com- 
plained against  bim«  &c. 

Special  demurrer,  assigiung  for  causes — Firsi,  that  the 
replication  de  injurid  is  a  bad  plea  to  the  defendant's  plea, 
in  assumpiU.  Se<ondltf,  gthat  the  replication  is  bad  for 
duplicity,  because  it  is  too  large,  and  puts  in  issue  all  the 
several  facts  alleged  by  the  plea,  instead  of  putting  ia 
issue  the  point  to  be  tried  between  the  parties.  Thirdly^ 
that  the  facts  of  the  fraud  and  notice  to  the  plaintiff, 
and  the  want  of  consideration  for  the  note  in  the  plain- 
tiff's hands^  alleged  by  the  plea^  are  distinct  and  sepa* 
liable  facts,  on  either  of  whjch  the  plaintiff  might  and 
ought  to  have  tendered  aii  issuer,  and  be  cannot  by  his 
replication  put  both  in  issue ;  and  the  replication,  because 
it  puis  both  such  facts  in  issue^  is  bad* 

The  case  was  argued  in  the  present  term,  by  Hoggins, 
in  support  of  the  demurrer ;  and  by  Hunrfreyt  contrd,  in 
support  of  the  replication. 

The  Court  took  time  to  consider,  and  the  judgm^eAt 
of  the  Court  was  now  delivered  by 

Lord  ABiNoaa,  C.  B.-r^On  this  demurrer  to  the  re- 
plication, tWQ  objections  were  made : — First,  that  its  form 
was  improper,  as  the  inducement  of  de  injurid,  &c.,  wa^ 
inapplicable  to  an  action  of  assumpsit;  and,  secondly, 
that  it  was  bad  because  it  was  multifarious,  and  put  in 
issue  several  distinct  facts,  each  of  which  would,  if  dis- 
proved, be  decisive  of  the  action, 

F  2 
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Exeh,  rf  Pleat,      We  think  the  replication  is  good,    notwithstanding 

^     these  objections* 

Isaac  This  form,  though  most  commonly  used  in  actions  of 

Fauras.      trespass,  or  trespass  on  the  case  for  an  injury,  is  not 

inappropriate  to  an  action  of  trespass  on  the  case  for  a 

breach  of  promise,  where  the  plea  admits  a  breach,  and 

.     contains  only  matter  of  excuse  for  having  committed  that 

breach.      The  defendant's  breach  of  promise   may  be 

considered  as  a  wrong  done,  and  the  matter  included. 

under  the  general  traverse  absque  iali  causd^  and  thereby 

denied,  as  matter  of  excuse  alleged  for  the  breach. — 

Per  Lord  Ellenborough^  Bartms  v.  Hunt  (a). 

No  case  in  which  this  form  of  replication  has  been  held 
to  be  improper,  resembles  the  present  In  Crisp  v.  Grif^ 
Jiihs  (6),  the  plea  was  not  matter  of  excuse  for  the  breach 
of  contract,  but  of  subsequent  satisfaction  for  that  breach. 
In  Solly  V.  Neish  (c),  the  plea  was  a  denial  of  the  pro- 
mise. So,  in  Whittaker  v.  Mason  (d),  the  plea  denied  the 
contract  as  alleged;  and  although  the  Court  intimated 
that  it  might  be  doubtful  whether  a  traverse  in  this 
form  was  applicable  to  any  action  .  on  promises,  they 
abstained  from  deciding  that  question.  On  the  other 
handf  in  the  case  of  Noel  v.  Rich  (e),  this  Court  ex- 
pressed a  strong  opinion  that  this  general  form  of  tra-i 
verse,  in  a  case  similar  to  the  present,  was  proper:  and 
we  think  that  it  is ;  for  the  plea  confesses,  that  the  de- 
fendant made  the  note  in  question  and  indorsed  it  to  JU- 
chardson,  who  indorsed  it  to  the  plaintiff,  which  consti*' 
tutes  a  primd facie  case  of  liability,  and  an  implied  pro- 
mise to  pay  the  amount  to  the  plaintiff;  and  it  avoids  the 
effect  of  that  admission,  by  shewing  that  the  note  was 
made  and  indorsed  without  value  bond  fide  paid,  whereby 
the  defendant  was  excused  from  performing  that  promise. 

(a)  11  East,  455.  (^O  2  Bingfa.   New  C.  359; 

(6)  2  C.  Mee.  &  Ros.  159.        S.  C.  2  Scott 

(c)  2  C.  Mee.  &  Ros.  355.  (0  2  C.  Mee.  &  Ros.  360. 
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As  to  the  objection  that  the  replication  is  multifarious, 
the  facts  contained  in  the  plea,  though  they  are  several, 
constitute  one  ground  of  defence  ;  and  the  rule  of  plead- 
ing is  not  that  the  issue  must  be  joined  on  a  single  fact, 
but  on  a  single  point  of  defence.  This  was  laid  down 
by  Lord  Mansfield,  in  Robinson  ▼•  Raley  {a),  by  the 
Court  of  King^s  Bench,  in  O'Brien  ▼.  Saxon  {b),  and  by 
Mr.  Justice  Bayley,  in  the  case  of  Qirr  ▼•  Ilinehliffe  (c). 
In  each  of  these  cases,  the  facts  there  allowed  to  be  in- 
cluded in  one  issue,  as  amounting  to  a  single  ground  of 
defence,  were  several.  In  the  first,  the  facts  that  the  cat- 
tle were  commonable,  and  levant  and  couchant,  consti- 
tuted one  proposition,  viz.  that  the  cattle  were  entitled  to 
common ;  in  the  second,  the  trading,  petitioning  creditor's 
debt,  and  act  of  bankruptcy,  formed  one  point  of  defence, 
viz.  the  bankruptcy  of  the  plaintiff;  and  in  the  last,  the 
facts  of  the  goods,  for  the  price  of  which  the  action  was 
brought,  being  sold  by  an  agent  as  principal,  and  a  set- 
off of  a  debt  due  from  the  agent,  constituted  the  defence 
of  payment,  or  satisfaction  of  the  plaintiff's  demand. 

So,  in  the  present  case,  the  plea  contains  in  substance 
one  ground  of  defence  only,  that  is,  that  the  plaintiff 
teas  not  the  bond  Jide  holder  for  value,  although  several 
facts  are  necessarily  averred  as  constituting  parts  of  it. 
Every  indorsee  of  a  bill  has  his  own  title,  and  that  of  each 
intermediate  party ;  and  if  he  or  any  of  such  parties  gave 
value  for  the  bUl  without  fraud,  he  is  a  holder  for  value. 
The  plea  in  this  case  alleges  in  effect  that  the  defendant 
had  no  value  for  making  the  note,  and  that  neither  the 
first  indorsee,  nor  the  second,  received  the  bill  bondjide, 
which  is  only  a  statement,  necessary  in  pointof  law,  of  the 
several  facts  constituting  the  defence,  that  the  plaintiff 
is  not  a  bondjide  holder  for  value. 

If  this  replication  were  not  allowed,  some  inconvenience 

(a)  1  Burr.  316.  (6)  4  D.  &  R.  679;  2  B.  &  C.  908. 

(f)  7D.  &R.42;  4B.&C.547. 


ExdL  qf  Pleas, 
1836. 
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Exch.  ^  Pkds,  would  follow.  For  in  every  action  on  a  bill  ornotCi  it  would 
be  competent  for  a  defendant^  by  alleging  fraud,  or  such 
other  circumstance  as  would  throw  the  proof  of  value  on 
the  indorsee,  to  compel  him  to  prove  ift.  For  it  would 
seldom  happen  that  a  platntiS^  if  be  were  tied  down  to 
dispute  one  fact.  Could  take  issue  onvuch  an  allegation; 
and  then  he  would  be  obliged  to. take  an  issue  which  would 
admit  the  fraud,  and  throw  the  proof  of  valae  on  himself, 
thereby  placing  bim  ill  a  worse. situation  than  before  the 
late  rules*  On  the  other  hand,  if  this  replication  be  aU 
lowed>  the  indorsee  is  left  in  the  same  situation  as  he  was 
before^  with  the>  additional  advantage,  tliat  be  is  made 
acquainted  with  the  defence  intended  to  be  set  up,  which 
was  one  great  object  of  the  pleading  regulations ;  and  he 
will  be  called  iipoa  to  prove  value  given  or  not,  accord- 
ingly as  the  defendant  shall  prove  or  ^fail  in  the  proof  of 
the  allegation  c^f  fraud,  as  he  would  iiefore  under  the 
general  issue.  . 

We  do  not,  honTever,  decide  this  .case  on  the  ground  of 
convenience,  but  injeonformity  with  the  established  rules 
of  pleading ;  and  we  are  of  opinion  that  the  demurrer  must 
be  overruled. 

Judgment  br  the  plaintiK 


Lane  and  Another  r.  Bennett. 

Ireland  is  tUii  a  JLIeBT  for  goods  sold,  money  lent,  &c.-«^leas,  nil  deiet, 
the'teMr^Uhm  »"*  ^^  Statute  of  Limitations.— Replication  to  the  second 
4  Anne,  c.  16,     pj^jj  that  t-hc  defendant,  before  and  at  the  time  when  the 

s.  ivy  noiwiin- 

standing  the  aald  Several  debts  and  causes  of  action  in  the  declaration 
and  the  s  &  4  mentioned  accrued  to  the  plaintiff,  was  in  parts  beyond  the 
^tV)-^  ***     '^***  ^  ^^^'  *'*  /refa«rf,  and  that  the  defendant  afterwards, 

(a)  See  BatUrshy  v.  Kirk,  2  Bing.  N.  C.  584;  S.  C.  2  Scott. 
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to  wit,  on  the  Istof  January ^  ISSl,  returned  from  the  ^*^  rf  puqm, 

said  parts  beyond  the  seas  into  this  kingdom ;  which  said 

return  of  the  defendant  was  his  first  return  into  this 

kingdom  from  the  said  parts  beyond  the  seas  after  the 

accruing  of  the  said  several  debts  and  causes  of  action ; 

land    the  plaintiffs  further  say,   that  they  commenced 

their  suit  thereupon  in  this  action  against  the  defendant 

within  six  years  after  the  defendant's  said  first  return  into 

the  kingdom  after  the  accruing  of  the  said  several  debts 

and  causes  of  tfction.'— Verification. 

Rejoinder — that  at  the  time  when  the  said  several  sup- 
posed debts  and  causes  of  action  in  the  declaration  men- 
tioned accrued  to  the  plaintiffs,  he  the  said  defendant 
was  not  in  parts  beyond  the  seas,  &c.|  and  issue  there- 
upon. 

The  cause  was  tried  at  the  Sheriff's  Court,  in  London^ 
before  Mr.  Serjeant  Arabifip  on  the  29th  of  April  last, 
when,  the  plaintiff  having  recovered  a  verdict. 

Steer ^  in  Easier  Term  last,  obtained  a  rule  for  a  nonsuit, 
or  for  judgment  non  obstante  ^veredicto,  on  the  ground 
that  Ireland  was  not  now  a  place  beyond  the  seas,  within 
4  ^iMff,  c.  16,  s.  19. 

Erie  shewed  cause,  and  Steer  was  heard  in  support  of 
the  rule;  but  the  arguments  are  so  fully  stated  in  the 
judgment  of  the  Court,  that  it  is  thought  unnecessary  to 
report  them  here. 

The  Court  took  time  to  consider,  and  the  judgment  of 
the  Court  was  now  delivered  by 

Lord  Abingbr,  C.  B.— In  this  case,  to  a  jdea  of  the 
Statute  of  Limitations  to  an  action  for  goods  sold,  the 
plaintiff  replied  that  the  defendant  was,  when  the  cause 
of  action  accrued,  in  parts  beyond  the  seas,  to  wit,  in 
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Exch,  of  PUat,  Ireland  ;  and  it  appeared  on  the  trial  before  my  Brother 
^  Arabiut  that  the  defendant  was  in  Dublin  at  that  time : 
Lane  and  the  question  is,  whether  Ireland  be  now  a  pUce 
Bennett.  "  beyond  the  seas/'  within  the  meaning  of  the  4th  jinnCf 
c.  16|  s.  19|  which  proTides,  that  if  a  defendant  in  certain 
actions,  at  the  time  of  th«  cause  of  action  accrued,  shall 
be  beyond  the  seas,  the  person  entitled  to  such  action 
shall  be  at  liberty  to  bring  his  action  against  such  person 
after  his  return  from  beyond  the  seas,  within  the  time  spe- 
cified in  that  act  and  the  21st  Jac.  1,  c.  19. 

Ireland,  before  the  Union,  was  unquestionably  a  place 
''  beyond  the  seas."  In  Nightingale  ▼.  Adams  (a),  it  was 
so  ruled  by  Lord  Holi,  on  consideration.  It  must  there- 
fore remain  so  still,  unless  the  Act  of  Union,  or  some  other 
statute,  has  otherwise  provided. 

It  was  contended  by  the  defendant,  that  Ireland  is  not 
now  a  place  beyond  the  seas,  for  two  teaMona-^rsi,  be- 
cause it  has  been  enacted  not  to  be  so  by  the  statute 
8  &  4  Will.  4,  c.  4^,  s.  7  (£)  ;  and,  secondly,  because  it 
ceased  to  be  so  by  the  Act  of  Union. 

The  statute  3  &  4  Will.  4,  c.  4fi,  s.  7,  provides,  that  no 
part  of  the  United  Kingdom  of  Great  Britain  and  /re- 
land,  nor  the  islands  of  Man,  Guernsey,  Jersey,  Alders 
ney,  and  Sark,  &c.,  being  part  of  the  dominions  of.  His 
Majesty,  shall  be  deemed  to  be  beyond  the  seas  within 
the  meaning  of  the  act,  or  of  the  act  passed  in  the  Slst 
year  of  the  reign  of  King  James  the  First,  intituled, 
"  An  Act  for  Limitation  of  Actions,  and  for  avoiding  of 
Suits  in  Law." 

This  clause,  it  will  be  observed,  altogether  omits  to 
mention  the  4  &  5  Anne,  c.l6,  8.19;  and  therefore  it 
cannot  have  the  effect  of  altering  or  explaining  the  mean- 
ing of  the  words  '*  beyond  the  seas"  in  that  act,  unless 
we  are  enabled  to  give  such  a  construction  to  the  clause 

(a)  1  Show.  91.  3  &  4  WiU.  4,  q.  27,  s.  19,  but 

(h)  There  is  a  similar  clause  in     applicable  to  that  act  only. 
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in  question^  in  furtherance  of  the  intention  of  the  Legisla- 
ture, as  to  include  it ;  or  unless  this  section  of  the  statute 
of  Anne  can  be  considered,  in  some  sense,  as  an  appendix 
to,  or  part  of  the  statute  21  Jac,  1,  and  virtually  included 
in  any  statutory  explanation  of  it. 

We  cannoty  we  think,  put  any  such  construction  on  the 
7th  section  of  the  S  &  4  Will,  if,  c.  43,  as  to  include  the 
statute  of  Anne,  when  another  statute  is  expressly  men- 
tioned ;  the  words  are  precise  and  clear,  and  incapable  of 
being  construed  to  include  any  other  statute,  by  any  lati- 
tude of  construction;  and  besides,  we  cannot  predicate 
with  certainty  that  the  legislature  really  meant  to  include 
the  cases  provided  for  by  the  statute  of  Attne;  for  some 
reason  may  be  given,  and  was  given  at  the  bar,  for  exclud- 
ing them. 

The  great  probability,  however  is,  that  the  oipission  to 
name  the  statute  4  &  5  Anne,  is  an  oversight ;  but  even 
if  we  were  quitie  satisfied  that  it  was  so,  we  could  not 
supply  the  defect.  *'  A  casus  omissus  can  in  no  way  be 
supplied  by  a  Court  of  law,  for  that  would  be  to  make 
laws."— Ptfr  BuUer,  J.,  1  T.  R.  72. 

The  next  question  then  is,  whether  the  statute  of  Anne, 
or  rather  the  19th  section  of  it,  can  in  any  way  be  consi- 
dered as  an  extension  of,  or  appendix  to,  the  statute  of 
SI  Jac.  1,  and  virtually  included  in  it. 

We  think  it  cannot :  for  it  is  not  part  of  any  act  for 
the  amendment  or  exposition  of  the  statute  of  Jae.  1 ;  it 
is  part  of  a  general  statute  for  the  amendment  of  the  law, 
containing  numerous  provisions  affecting  many  branches 
of  the  law;  and  the  statute  of  James  is  referred  to  in  this 
section,  not  as  a  statute  to  be  explained,  but  merely 
to  incorporate,  by  reference,  the  times  fixed  by  that 
statute.  « 

The  case  of  Bayly  v.  Murin  (a),  cited  at  the  bar,  differs 


Bsch,  of  Pleat, 
1836. 


(a)  1  Vent.  244. 
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Btek.  tf  pum,  from  this,  because  there  the  14  EUz.  c.  li.  which  Lord 
Hale  (in  opposition  to  the  opinion  of  two  other  Judges) 
considers  as  an  appendix  to  the  IS  EUz.  c.  10,  was 
intituled  *'  An  Act  for  the  Continuation,  Explanation,  Per* 
fecting,  and  Enlargement  of  divers  Statutes,"  and,  amongst 
odiers,  'applied  to  the  18  EUx,  clO:  and  besides,  the 
i8  Elhf.  ell,  which  he  thought  extended  to  concurrent 
leases  granted  under  14  £fiir»,  merely  reeiied  the  ISth 
jE/f«.,  but  contained  general  words,  Applicable  to  all 
leases,  whether  granted  under  one  statate  or  another;  if 
the  18  Eli».  had  enacted  thitt  concurrent  leases  ^afi/0«( 
under  ike  eiaiute  .18  Eliz^  c.  10,  should  be  good,  it 
would  have  been  more  applicabk  to  the  present  case, 
but  it  does  not. 

For  these  reasons,  we  are  of  opinion  that  the  statute 
S  &  4  lyUL  4,  cannot  be  construed  to  extend  to  the 
4th  Afme,  c.  16. 

The  remaining  question  is,  whetiier  the  Act  of  Union 
had  the  effect  of  causing  Ireland  to  cease  to  be  a  place 
beyond  seas,  within  the  meaning  of  the  statute  of  Anne* 
Lord  Coke,  1  Inst  360.  fo„  in  his  commentaries  on  Lit^ 
iletoHt  section  439,  who  speaks  of  '*  one  out  of  the 
realm  in  the  King's  service;"  explains  that  passage  by  the 
words  ''^out  of  the  power  of  the  King  of  England^  as 
of  hie  crown  of  England/'  and,  referring  also  to  section 
677,  where  Liitleion  us^s  the  words  "  auster  h  mare^^ 
has  this  commentary — **  and  note,  lAtiteion  saith,  not 
'  bejond  the  sea,'  or  '  extri^  quaipor  maria,*  for  a  man 
reeera  may  be  intri  quaiaot  mariOi  and  yet  out  of  the 
realm  of  England^  But  intri  quaiuor  maria^  or  extri, 
ia  taken  by  coneimciion  to  be  within  the  realm  of  Eng^ 
land,  or  the  dominions  of  the  same ; "  from  which  it  ap- 
pears to  have  beei\  the  opinion  of  Lord  Coket  ^^^  the 
expressions  were  in  effect  synonymous,  and  the  phrases 
"  beyond  or  within  the  sea,"  "or  **  out  of  or  in  the  realm," 
have  been  used  indiscriminately  in  different  statutes.    By 
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18  Edw.  1,  8t.  4,  modus  levanii  fines,  6ne8  condiide  such  ^''\^^' 

as  are  "  within  the  four  jseas/'  and  it  appears  from  a  case 

ciCed  bj  Lord  Dyer^  in  Plowden,  S76,  tliat  Scotland  was 

"beyond  seas,"  within  the  meaning  of  this  statute.    The 

1  lUch.  3,  e.  7,   relating  to  fines,    uses  the  expression 

<'  out  of  this  land^''    The  4  Hen.  7,  c.  S4,  has  the  same 

expression,  and  Ireland  has  been  held  to  be  '*  out  of  the 

land,"  uftder  that  etatttte.   7  Cake  39,  OahMs  case.  The 

27  EUg.  c  9,  s.  Ill,  has  the  phrase  <'  beyond  theaeas.*' 

.  The  Statute  of  Lioul^tiM,  32  Hen.  8,  c.  2,  s.  8,  uses  the 

wprda  "  out  of  this  realm  ^f  England^' "  and  the  atat 

21  Jao.  1,  c  16,  s>2,  '*  beyond  the  seas."    However,  in 

the  case  of  The  Kif^  v.  Walker  (a),  the  Court  o(  King*s 

Bench  considered  that  the  words  were  not  synonymous, 

and  that  the  expression  **  beyond  the  seas  "  was  properly 

introduced  to  meet  the  .case  of  Scotland,  and  decided  that 

that  kingdom  was  not  ** beyond  the  seas;"  and^ifchis  deci- 

sipn  is  in  accordance  with  Jenkins's  Century,  case^lS, 

where,  after  stating  that  if  the  husband  be  in  Ireland  or 

•Seothnd'tot  a  year,  and  the  wife  in  England  during  (his 

tkne  has  Issue,  this  issue  is  a  bastardy  it  ia  said  that  '^  it 

seems  to  the  reporter,  that  at  thiis  day  it  is  otherwise  for 

Scotland,  for  both  are  become  under  one  king,  and  they 

are  one  contioeat  of  land." 

If,  th^nj  the  expression  **  beyond  the  seas,*'  in  the  stat. 
21  Jac.  1/and  4  Anne,  c.  16,  Ss  to  be  taken  in  a  dii^rent 
sense  from  the  wtHrds.  '*  o6t  of  the  land,  or  of  the  realm," 
and  to  refer  to  locality,  Ireland  still  remains  so,  notwith- 
standing the  Act  of  Union,  for  that  act  does  not  contain 
any  provision  to  the  contrary.  If,  on  the  other  hand, 
these  expressions  are  to  be  construed  as  equivalent,  and 
"  beyond  the  seas,"  in  these  statutes  of  James  and  Anne, 
means  '^  out  of  the  realm,"  that  is  out  of  the  realm  of 
England,   the  Act  of  Union    does  not  bring  Ireland 

(a)  lSirW.Blac.286. 
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Exeh,  iff  PUaa,  Within /Aa/  realm,  or  make  it  parcel  thereof,  or  declare 

1836  • 

that  it  shall  be  so  considered,  but  it  forms  one  new 

united  kingdom  of  both,  and  provides  that  all  the  laws 

then  in  force  in*  each  shall  remain  as  by  law  established 

in  each.  Any  one,  therefore,  in  Ireland^  is  still  out  of  that 

which  was  the  realm  contemplated  by  the  two  statutes  of 

21  Jac,  and  Anncp  (supposing  *'  beyond  seas,"  and  '*  out  of 

the  realm,**  to  be  synonymous),  although  England  has 

ceased  to  be  a  separate  kingdom. 

We  therefore  think  that  Ireland  is  not,  by  the  Act  of 
Union  itself,  constructively  brought  within  the  limits  of 
the  four  seas,  or  made  part  of  the  realm  of  England, 
And  this  view  of  the  case  is  sanctioned  by  the  7th  clause 
in  S  &  4  Will.  4,  c.  4S,  which  is  an  enacting  and  not  a 
declaratory  clause ;  and  shews  the  opinion  of  the  Legisla- 
ture, that  without  such  a  clause,  Ireland  would  still  be 
**  beyond  the  seas.** 

The  cases  which  have  been  decided  on  the  writ  of 
ne  exeat  regno  are  also  authorities  to  the  same  effect,  for 
they  were  decided  on  the  ground  that,  notwithstanding 
the  Union,  Scotland  was  still  out  of  the  realm,  within 
the  meaning  of  the  writ,  the  operation  of  which  was 
not  affected  by  the  Union ;  Doners  case  (a),  Bernal  v. 
Marquis  of  Donegal  {b);  but  in  Doners  case,  the  con- 
dition of  a  recognizance  was  altered,  to  exclude  the 
power  of  going  to  Scotland,  which  otherwise  at  the 
time  would  have  been  included  in  what  then  was  the 
realm. 

The  rule  must  therefore  be  discharged. 

Rule  discharged, 
(a)  I  P.  W.  262.  (b)  11  Vescy,  46. 
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Wright  and  Another  v.  Willums  and  Others. 

I^ASE  for  an  injury  to  the  plaintiflP's  reversionary  inter-  Ad«im  by  an 
est — The  first  count  of  the  declaration  stated  that,  before  ownetof^  cop- 

_  ,  'per  mine  to  unk 

and  at  the  time  of  committing  the  grievances  by  the  de-  pita  on  his  own 
fendants  thereinafter  mentioned,  certain  closes,  pieces  or  ^um  with  irool^ 
parcels  of  land,  hereditaments,  and  premises,  with  the  "^e^^^h^J^^r 
appurtenances,  ofand  belonging  to  the  plaintiffs,  commonly  pumped  from 
called  and  known  by  the  name  of  Llaeihdu,  situate  and  the  purpose  of 
being  at  the  parish  of  Amlwch,  in  the  county  of  Anglesey,  S^ ISp^'^Sjn- 
together  with  a  certain  pool  or  pond  of  water  then  being  ^"**  '^  »"<* 
in  and  upon  one  of  the  said  closes  and  pieces  or  parcels  afterwanu  to 
of  land  of  the  said  plaintiffs,  were  in  the  possession  and  impregnated 
occupation  of  certain  persons,  as  tenants  thereof  to  them  ]I[|2tamw??nto 
the  said  plaintiffs,  the  reversion  of  and  in  the  said  closes,  *  ^Atercourae 

upon  the  land 

&c.,  expectant  on  the  termination  of  the  said /enancy,  of  another,  is  a 
then  and  still  belonging  to  the  said  plaintiffs,  which  said  watercoune 
pool  or  pond  of  water,  from  time  whereof  the  memory  of  ^'^*'>  ^e^Z% 
man  is  not  to  the  contrary,  hath  been  and  still  of  right  wm.  4,  c7i. 
ought  to  be  fed  and  supplied  with  water  from  and  by  a  under^he7ta- 
eertain  stream  or  watercourse,  and  which  during  all  the  4**^*7^  ^^*''' 
time  aforesaid  ran  and  flowed,  and  still  of  right  ought  to  *uflident 

®  ^  to  allege  that 

run  and  flow,  unto,  into,  over^  and  along  the  said  closes,  &c.,  the  uaer  had 
unto  and  into  the  said  pond  or  pool  of  water,  the  water  of  fo^^ean 
which  stream  or  watercourse,  and  of  the  said  pool  or  pond  HA^s  the  etm- 
of  water  so  situate  and  being  in  and  upon  one  of  the  said  the  tuit,  and  it 
closes,  &c«,  was,  during  all  the  time  aforesaid,  of  great  use,  ^ged'^to  have 
benefit,  and  advantage  to  the  said  plaintiffs  and  others,  ^^^^I^^ 
the  owners  of  the  said  closes,  &c.,  and  their  tenants 'the  act  com- 
thereof  for  the  time  being,  for  irrigating,  watering,  and  die  declaration. 
improving  the  soil  of  the  said  closes,  &c.,  yet  the  defen-  ^f a Ufewtote to 
dants,  contriving,  &c.,  to  injure  the  plaintiffs  in  theur  re-  ■  pi««  of  enjoy- 

,  ment  for  forty 

Tersionary  estate  and  interest  of  and  in  the  said  closes,  yean,  under  the 
&c.,  and  the  said  pool  or  pond  of  water  so  situate  and  *^lS^i^c%h 
being  in  one  of  the  said  closes  as  aforesaid,  whilst  the  ■""■*•*!*!?*!*■* 

^  '  the  plaintiff  18 

the  pcnon  entitled  to  the  reversion  ezpecuot  on  the  determination  of  the  life  estote. 
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Badi.  ttf  pumh^  said  closes,  &c*i  were  so  in  the  possession  and  occupation 
of  the  said  tenants  thereof  to  the  said  plaintiffs  as  afore- 
said, and  whilst  the  said  plaintiffs  were  so  interested 
therein  as  aforesaid,  heretofore  and  befwe  the  commence* 
ment  of  this  suit,,  to  wit^  on  the  1st  of  January,  1833» 
made  %nd  sunk,  and  caused  to  be  made  apd  sunk,  in  and^ 
upon  ce^tab  lands  awd.  premises  contiguous  and  near  to 
the  said  cV;>ses,  &c«,  oi  the  said  plaintiffs,  and  near  to  the 
said  stream  Qr  watercourse^  from  and  by  which  the  said 
pool  or  pOnd  of  water  so  situate  in  and  upon  one  of  the 
said  closes,  &c.,  of  the  said  plaintiffs  as  aforesaid,  was 
during  all  the  tima  aforesaid,  and  still  of  right  ought  to 
be,  fed  and  supplied  as  aforesaid,  divera  to  wit,  ten 
precipitate  pits,  ten  other  pits,  ten  holes,  and  divers  other 
works,  and  put,  placed,  tuid  laid  into  the  said  several 
pits,  holes,  and  works,  divers  large  quantities  of  iron  and 
other  metals  and  metallic  substances,  ^ndthen  covered 
the  said  iron  and  other  metals  and  metallic  substances 
with  water,  in  the  said  pits,  holes,  and.  works,  and  kept 
and  continued  the  said  iron  and  other  metals  and  me- 
tallic substances  so  covered  with  water  in  the  said  pits,, 
&c.,  for  divers  long  spaces  of  time  then  next  foUowmg* 
whereby  the  said  water  therein  b^ecame  andi  was  mixed 
and  impregnated  with  iron  and  other  metallic  and  noxious 
mineral  substances,  and  afterwards,  to  wit,  oa  &q.,  and 
on  divers  other  days,  &c«,  wrongfully  apd,  iiysurbu^ly  leJt 
off,  emptied,  and  discharged  tbe  saiid  wajti^r  so  wxed  and 
impregnated  with  iron  and  otkj^r  metsllic.  and  noxious 
mineral  substances  as  aforesaid,;  from  and  opt  q£  the  ^aid 
pits,  holeisi  and  works,,  unta  and.  ixita  the  said  stream  09q 
watercourse,  so  running  and:  flowing  into,  through,  ovefi 
and  abng  the  said  closes,  &c.,  of  the  said  plaintiffs,  and 
from  and  by  wluu^b  the.  said  pool  or  pond  of  water  was, 
and  still  6f  right  ought  to  be,  fed  aind  supplied  as  aforer 
said,  whereby  the  water  of  the  said  stream  or  water- 
course,  and  of  the  said  pool  or  pond  so  situate  in  and 
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upon  one  of  the  said  cfeset,  &c„  of  the.  said  platkitlffB  aa  MtdL  of  FUa»^ 
aforesaid,  and  so  fed  aod  supplied  by  and  irom  the  said 
stceam  or  watercourse  a&  aforesaid,  became  and  was  nor 
pregnated  with  the  said  netaUic  and  noxioua  mineral  sub- 
stances with  whioh  the  water  so  let  off,  emptied,  and 
discharged  by  the  said  defendants  from  and  out  of  the 
said  pits,  holes,  and  worjks^  into  the  said  stream  or  water^ 
course  as  aforesaid,  was  so  mixed  and  impregnated  aa 
aforesaid,  and  the  banks  and  edges  of  the  said  part  of  the 
said  stream  or  watercourse  so  running  and  flowing  into, 
through,  over,  and  along  the  siud  closes,  ftc*,  of  the  said 
plaintiffs  as  aforesaid,  and  of  the  said  pool  or  pond  of 
water  so  situate  and  being  in  and  upon  one  of  the  said 
closes,  &c.,  of  the  said  plaintiffs,  became  and  were  co« 
▼ered,  and  the  bottom  and  bedof  the  said  pool  or  pond  of 
water  became,  and  was,  and  stiU  is,  choked  and  filled  up 
with  a  certain  noxious  sediment,  stratum,  or  deposit 
arising  from  the  settling  of  the  said  metallic  and  noxious 
mineral  substances  with  which  the  said  water  so  let  off, 
emptied,  and  discharged  by  the  said  defendants,  from  the 
said  pits,  holes,  asd  works  as  aforesaid,  were  so  mixed 
and  impregnated  as  aforesaid,  and  by  reason  of  the  botr 
torn  and  bed  of  the  said  pool  Mr  pond  of  water  so  being 
choked  and  filled  up  with  the  said  noxious  sediment, 
stratum,  and  deposit  as  aforesaid,  the  water  thereof  so 
mixed  and  impregnated  with  the  said  metallic  and  noxious 
mineral  substances  as  aforesaid,  overflowed  and  inundated 
a  great  part,  to  wit,  100  acres,  of  the  said  closes,  &c.,  of 
the  said  plaintifls,  by  reason  of  all  which  said  several 
premises,  the  said  closes,  &c.,  and  the  soil  thereof,  have 
been  and  are  greatly  impoverished  and  deteriorated,  and 
the  reversionary  estate  and  interest  of  the  said  plaintiffs 
of  and  in  the  same  hath  been  and  is,  by  means  of  the 
premises,  very  much  injured,  &c.  There  was  another  county 
not  substantially  differing  from  the  first 
The  defendants  pleaded -—iFSr^/,  not  guilty.    Secondly ^ 
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Ezek.  of  Piea$t  that  before  and  at  the  time  of  the  committing  of  the 
grievances,  &c.|  the  Most  Noble  Henry  William,  Mar- 
quis of  Anglesey,  was  the  occupier  of  the  said  lands  and 
premises  in  and  upon  which  the  said  pits,  holes,  and 
works  were  so  made  and  sunk,  as  in  the  first  count 
mentioned,  and  was  also  the  occupier  of  a  certain  mine, 
to  wit,  a  copper  mine,  on  the  said  land  and  premises,  and 
which  said  mine,  for  a  period  exceeding  the  period  of 
forty  years  next  before  the  commencement  of  this  suit, 
and  also  at  the  time  of  the  committing  of  the  said  griey- 
ances,  had  been  and  was  worked  by  the  occupier  thereof 
for  the  time  being.  And  the  defendants  further  say,  that 
the  said  Marquis,  and  all  the  occupiers  for  the  time  being 
of  the  said  mine,  and  of  the  said  land  and  premises 
wherein  the  said  pits,  holes,  and  works  were  so  made  and 
sunk  as  in  the  first  count  mentioned,  for  the  full  period  of 
forty  years  next  before  the  commencement  of  this  smt, 
have  without  interruption,  and  as  of  right,  made  and  sunk, 
and  caused  to  be  made  and  sunk,  in  and  upon  the  said 
lands  and  premises,  such  pits,  holes,  and  works,  as  from 
time  to  time  were  convenient  and  necessary  for  placing 
therein  the  water  from  time  to  time  raised  or  pumped 
out  of  the  said  mine,  and  for  the  precipitation  of  the 
copper  contained  in  the  said  water ;  and  the  said  Marquis, 
and  all  the  occupiers  for  the  time  being  of  the  said  mine, 
lands,  and  premises,  for  the  purpose  of  such  precipitation 
of  the  copper  contained  in  the  water  so  from  time  to  time 
raised  and  pumped  out  of  the  said  mine,  have  from  time 
to  time,  for  and  during  all  the  said  period  of  forty  years, 
without  interruption,  and  as  of  right,  put,  placed,  and 
laid  into  the  said  pits,  holes,  and  works,  such  iron  and 
other  metals  and  metallic  substances  as  to  them  seemed 
convenient  and  necessary,  and  there,  in  the  said  pits, 
holes,  and  works,  covered  the  same  with  the  water  from 
time  to  time  raised  and  pumped  out  of  the  said  mine,  and 
caused  to  run  and  flow  into  the  same  pits,  holes,  and 
works,  and  have  kept  and  continued  the  said  iron  and 
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Other  metals  aod  metallic  substances  so  put,  placed,  and  £tAi  tf  PUas^ 
laid,  and  so  coyered  with  the  said  water,  in  the  said  pits, 
holes,  and  works,  for  such  long  spaces  of  time  as  to  them 
seemed  convenient  and  necessary;  whereby  the  said  water 
in  the  said  pits,  holes,  and  woi^ks,  during  all  the  said 
period  of  forty  years  necessarily  and  unavoidably  be- 
came and  was  mixed  and  impsegnated  with  iron  and 
other  metallic  and  noxious  mineral  substances.  And  the 
defendants  further  say,  that  the  said  Marquis  and  all  the 
occupiers  for  the  time  being  of  the  said  mine,  and  of  the 
said  lands  and  premises  wherein  the  said  pits,  holes,  and 
works  were  so  made  and  sunk,  as  in  the  6rst  count 
mentioned,  for  and  during  the  full  period  of  forty  years, 
have  at  his  and  their  free  will  and  pleasure,  without  in- 
terruption^ and  as  of  right,  let  off,  emptied,  and  dis- 
charged, and  of  right  ought  to  have  let  off,  emptied,  and 
discharged,  and  still  of  right  ought  to  let  off,  empty,  and 
discharge  the  said  water  so  mixed  and  impregnated  with 
iron  and  other  metallic  and  noxious  mineral  substances 
from  and  out  of  the  said  pits,  holes,  and  works  unto  and 
into  the  said  stream  or  watercourse  in  the  lirst  count 
mentioned,  and  so  running  and  flowing  into,  through,  over, 
and  along  the  said  closes,  &c.  in  that  count  also  men- 
tioned. Wherefore  the  said  defendants,  then  being  the 
servants  of  the  said  Marquis,  and  acting  by  his  command, 
at  the  said  time  when  &c.  in  the  first  count^  mentioned, 
made  and  sunk,  and  caused  to  be  made  and  sunk,  in  the 
said  land  and  premises,  the  said  pits,  holes,  and  works,  in 
that  count  mentioned,  the  same  then  being  convenient  and  * 
necessary  pits,  boles,  and  works,  for  the  placing  therein 
the  water  from  time  to  time  raised  and  pumped  out  of  the 
said  mine,  and  for  the  precipitation  of  the  copper  con- 
tained in  the  said  water ;  and  the  said  defendants,  as  such 
servants  of  the  said  Marquis,  and  by  his  command,  at  the 
time  when  &c.,  for  the  purpose  of  the  precipitation  of 
the  copper  contained  in  the  water  so  from  time  to  time 
VOL.  f.  G  M.  w. 
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Bxeh,  of  FUat,  raised  and  pumped  out  of  the  said  mine,  put,  placed,  and 
laid  iron  and  other  metals,  and  metallic  substances,  into 
the  said  pits,  holes,  and  works ;  and  there,  in  the  said  pits, 
&c.,  covered  the  said  iron  and  other  metals  and  metallic 
substances  with  water,  raised  and  pumped  out  of  the  said 
mine,  and  caused  to  run  and  flow  into  the  said  pits,  &c., 
and  kept  and  continued  the  same  iron  and  other  metals 
and  metallic  substances  so  covered  with  water  in  the  said 
pits  &c.,  for  the  said  spaces  of  time  in  the  first  count 
mentioned ;  whereby  the  said  water  necessarily  and  un- 
aToidably  became  and  was  mixed  and  impregnated  with 
iron  and  other  metallic  and  noxious  mineral  substances. 
And  the  defendants,  as  such  servants  of  the  said  Marquis, 
and  by  his  command  afterwards,  and  at  the  said  several 
times  when  &c.  in  the  first  count  mentioned,  let  oflT, 
emptied,  and  discharged  the  said  water,  so  mixed  and  im- 
pregnated as  in  this  plea  mentioned,  from  and  out  of 
the  said  pits,  &c.,  unto  and  into  the  said  stream  or  water- 
course in  the  first  count  mentioned,  as  it  was  lawful  for 
them  to  do,  which  are  the  said  several  grievances  in  the 
first  count  mentioned,  and  whereof  the  said  plaintiffs  have 
above  in  that  count  complained  against  them,  the  said 
defendants. — Concluding  with  a  verification. 

The  replication  to  this  plea  stated,  that  one  Rice 
Thomas^  before  and  at  the  time  of  the  making  of  the  inden- 
ture of  bargain  and  sale  therein-after  mentioned,  was  seised 
in  his  demesne  as  of  fee  of  and  in  the  said  closes  &c 
in  the  first  count  mentioned.  And  that  being  so  seised, 
the  said  Rice  Thomtu  afterwards,  and  before  the  com- 
mencement of  the  said  term  of  forty  years  in  the  second 
plea  mentioned,  and  also  before  the  time  of  the  commit- 
ting of  the  grievances  in  the  first  count  mentioned,  by 
certain  indentures  of  lease  and  release,  and  settlement, 
dated  the  20th  and  21st  ofJuly,  1798,  (which  were  fully 
stated  in  the  replication,)  conveyed  the  said  closes,  pieces, 
or  parcels  of  land,  hereditaments  and  premises,  in  the 
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first    count  mentionedj   unto  John  Lloyd  and    Robert  Exch,\f  Pkat, 
ThomoMy  their  heirs  and  assigns,  to  hold  to  them,  their'  ^ 

heirs  and  assigns,  to  and  for  the  several  uses,  trusts,  In-  Wriobt 
tents  and  purposes  therein-after  expressed  and  declared  Williams. 
of* and  concerning  the  same,  viz.: — to  the  use  of  such 
person  or  persons,  for  such  estate  or  estates,  &c.,  &c.,  as 
the  said  Rice  Thomas  and  Margaret  his  wife  should, 
by  any  deed  or  deeds,  executed  in  manner  therein  men- 
tioned, direct,  limit,  or  appoint;  and  in  default  of  and 
until  such  direction,  limitation,  or  appointment,  &c.,  &Cm 
to  the  use  of  the  said  Rice  Thomas,  and  his  assigns,  for 
and  during  the  term  of  his  natural  life,  without  impeach- 
ment of  waste.  The  replication  then  stated,  that,  by  the 
indenture  of  release,  it  was  provided,  that  the  said  Rice 
Thomas,  and  all  and  every  other  person  or  persons,  who 
should  become  seised  in  possession  of  the  freehold  of  the 
premises,  by  virtue  of  the  limitations  aforesaid,  should 
and  might  have  full  power  and  authority  to  grant,  let,  or 
make  any  lease  or  leases*  of  the  said  premises,  or  any  part 
or  parcel  thereof,  by  indenture,  for  one,  two,  or  three  life 
or  lives,  or  for  any  term  or  number  of  years  determin- 
able on  the  death  of  one,  two,  or  three  person  or  persons, 
or  for  any  number  of  years  not  exceeding  twenty-one  years, 
in  possession,  and  not  in  reversion,  (upon  certain  conditions 
therein  mentioned,  and  which  it  is  unnecessary  to  state). 
By  virtue  of  which  said  last-mentioned  indenture,  and  by 
force  of  the  statute  made  for  transferring  uses  into  pos- 
session, afterwards,  and  before  the  commencement  of  the 
said  term  of  forty  years  in  the  said  second  plea  mentioned, 
to  wit,  on  &c.,  and  before  the  time  of  making  the  inden- 
ture hereinafter  mentioned,  he,  the  said  Rice  Thomas, 
became  and  was  seised  in  his  demesne  as  of  freehold,  for 
the  term  of  his  natural  life,  of  and  in  the  said  closes, 
pieces,  or  parcels  of  land,  hereditaments,  and  premises,  in 
the  first  count  mentioned,  and  remained  and  continued  so 
seised,  until  and  at  the  time  of  making  the  indenture  here- 

g2 
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£jeA.  0/  PUa$,  inafcer  mentioned ;  no  direction,  limitation,  or  appoint- 
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ment  of  the  said  closes,  pieces,  or  parcels  of  land,  heredi- 
taments, and  premises,  in  which,  &c.,  in  the  first  count 
mentioned,  or  any  part  thereof,  at  the  time  of  making 
that   indenture,  having  been   made   by  the  said  Bice 
ThomoM  and  Margaret  his  wife,  according  to  the  form 
and  effect  of  the  said  indenture  of  the  Slst  Jv/y,  1778, 
in  that  behalf.    And   the  said  Rice  Thomae  being  so 
seised  thereof,  as  aforesaid,  and  seised  in  possession  of 
the  freehold  of  the  said  closes,  pieces,  or  parcels  of  land, 
hereditaments  and  premises,  in  which,  &c.,  in  the  first 
count  mentioned,  by  virtue  of  the  limitation  in  that  be- 
half aforesaid,  and  under  and  by  virtue  of  the  said  power 
and  authority  in  such  case  reserved  by  the  said  inden-^ 
tore  as  aforesaid,  afterwards,  to  wit,  on  the  ISth  Notem* 
ber,  1779,  by  a  certain  indenture  then  made  between  the 
said  Rice  Thomas  of  the  one  part,  and  Edward  Hughes 
and  Thomas  Williams  of  the  other  part,  enfeoffed  the 
said  Edward  Hughes  and  Thomds  WUHame  of  the  said 
closes,  pieces  or  parcels  of  land,  hereditaments,  and  pre- 
mises, in  the  first  count  mentioned,  to  have  and  to  bold 
the  same,  with  their  appurtenances,  unto  the  said  Ed* 
ward  Hughes  and  Thomas  WilUamSt  their  heirs  and  as- 
signs, as  tenants  in  common,  and  not  as  joint  tenants, 
from  the  day  and  year  next  before  the  date  of  that  in- 
denture, for  and  during  the  term  of  the  natural  lives  of 
William  Lewis  Hughes,  now  the  Right  Honourable  Lord 
and  Baron  Dinorben,  Owen  Williams^  and  John  Davies, 
and  the  life  of  the  longest  liver  of  them,  at  and  under  a 
certam  yearly  rent  and  services,  being  so  much  as  were 
at  the  time  of  the  said  indenture  of  the  81st  t/«/y,  1778, 
reserved  and  payable  for  the  same ;  which  said  rents  and 
services  were  to  continue  due  and  payable  during  die 
Gontmuance  of  the  said  last-mentioned  lease,  which  said 
last-mentioned  lease  was  not  made  dispunishable  of  waste. 
And  the  said  Edward  Hughes  and  Thomas  Williams  did^ 
at  the  time  of  making  the  said  indenture  of  lease,  dvtr 
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execute  a  counterpart  thereof,  which  was  had  and  taken  ExcKtf  Pka$^ 
by  the  said  Rice  Thomas  accordingly.  By  virtue  of 
which  feoffment  the  said  Edward  Hughe*  and  Thomae 
WilUamSt  afterwards,  to  wit,  on  the  said  12th  day  of 
NoDembtr,  1779,  became  and  were  seised  of  and  in  the 
said  premises,  by  the  said  last^mentioned  indenture  de- 
mised and  granted  as  aforesaid,  according  to  the  form  and 
effect  of  the  said  indenture  of  feoffhient ;  and  the  said 
plaintiffs  further  say  that  the  said  term  by  the  said  inden- 
ture of  feofiinent  created  was  at  the  time  of  the  commit- 
ting of  the  grievances  hy  the  said  defendants  in  the  first 
count  mentioned  and  still  is  subsisting,  he  the  said  William 
Lewis  Hughes,  now  Lord  Z)tiior£«ii,.  during  all  the  time 
aforesaid,  and  still,  being  alive. — Verification. 

These  was  a  second  count  and  plea,  and  replication 
thereto,  in  substance  the  same  as  the  pleadings  above  set 
forth. 

Demurrer  to  these  replications,  assigning  the  following 
causes : — That  the  said  replications  respectively  alleged, 
that,  by  indenture  of  the  21st  July,  1778,  in  the  said  re- 
plications respectively  mentioned,  a  power  of  leasing  for  lives 
or  years  was  reserved  to  the  said  Rice  Thamas,  and  all 
and  every  other  person  or  persons  who  should  become 
seised  in  possession  of  the  freehold  of  the  premises  by 
virtue  of  the  limitations  in  the  said  indenture  contained ; 
and  that,  by  virtue  of  the  limitations  in  that  behalf,  and  by 
virtue  of  the  power  and  authority  in  such  case  reserved 
by  the  said  indenture,  the  said  Rice  Thomas  by  indenture 
etifeoffed  Edward  Hughes  and  Thomas  WiUiams  of  the 
said  closes,  &c,  in  the  several  counts  of  the  declaration 
first  mentioned,  by  which  mode  of  pleading  Ihe  said  plain- 
tiffs leave  it  uncertain  whether  they  intend  to  rely  on  the 
indenture  last  mentioned  as  a  feoffment,  or  as  an  appoint- 
ment under  the  said  power  of  leasing ;  and  the  said  de- 
fendants cannot  in  their  rejoinders  traverse  the  effect  of 
the  said  indenture  as  by  law  they  are  entitled  to  do:  also, 
that  if  the  said  plaintiffs  intend  to  rely  on  the  said  inden- 
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JSxeh,  of  Pleat,  ture  as  an  appointment,  they  ought  in  their  replicatiomi 
to  have  pleaded  the  same  according  to  the  legal  effect 
thereof,  and  to  have  averred  that  the  said  Rice  Thomas 
appointed  the  si^id  doses,  &c.  to  the  said  Echoard 
Hughes  and  Thomas  Williams^  instead  of  averring  that 
he  enfeoffed  them  thereof.  Also,  that  if  the  said  plain- 
tiffs intend  to  rely  on  the  said  indenture  as  a  feoffment, 
they  ought  to  have  shewn  that  livery  of  seisin  was  made, 
whereas  such  livery  cannot  be  implied  in  the  word  en- 
feoffed, as  the  same  is  used  in  the  said  replications; 
also  that  profert  is  not  made  of  the  said  indenture  in  the 
said  replications  respectively  mentioned ;  also,  that  the 
said  indenture  being  made  by  the  said  Rice  Thomas,  who 
appears  by  the  said  replications  to  have  been  a  tenant  for 
life  only,  the  continuance  of  his  life  ought  to  have  been 
averred. 

Joinder  in  demurrer. 

The  points  stated  for  argument  on  the  part  of  the  de- 
fendants were — that  it  is  equivocal  whether  the  plaintiffs 
rely  on  the  indenture  in  the  replications  lastly  mentioned 
as  an  appointment  under  the  power  of  leasing  or  aa  a 
feoffment,  and  that  the  defendants  cannot  safely  rejoin  by 
traversing  an  appointment,  or  shewing  the  avoidance  of 
the  estate  for  lives  created  by  the  feoffment. 

That  a  feoffment  cannot  be  by  deed  alone ;  and  that,  by 
the  form  of  the  allegation,  the  implication  of  livery  being 
excluded,  profert  of  the  deed  ought  to  have  been  made. 

That  if  the  indenture  is  insisted  on  as  an  appointment, 
it  ought  to  have  been  pleaded  according  to  its  legal  effect. 

That,  though  in  the  word  "  enfeoffed "  livery  is  im- 
plied, there  cannot  be  such  itnplication  where  it  is  alleged 
that  a  person  '^  by  indenture  enfeoffed,"  and  'Mhat  the 
•lessees  by  virtue  of  the  indenture  of  feoffment  became 
seised,"  and  the  lease  for  lives  becoming  void  on  the 
death  of  the  tenant  for  life,  his  life  ought  to  have  been 
averredi  and  not  being  so,  it  does  not  appear  that  the  ad- 
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tion  bas  been  brought  within  three  years  after  the  end  or  ^^^^jf/^^> 

looo. 

determination  of  the  lease  (a). 

On  the  part  of  the  plaintiffs — that  the  pleas  were  bad, 

1.  Because  the  case  is  not  within  the  stat  S  &  S  Will. 
4,  c.  71. 

2.  Because  the  time  is  not  alleged  to  have  run  before 
the  act  complained  of. 

And  they  submitted  that  their  replication  was  good, 

1.  Because  it  is  pleaded  in  the  usual  form. 

2.  Because  it  shews  that  the  feoffment  therein  men- 
tioned was  intended  as  an  execution. of  the  power  stated. 

Wighimang  in  support  of  the  demurrer-^One  objection 
to  the  plea  isj  that  although  it  states  a  user  for  forty  years 
before  the  commencement  of  the  suit»itis  not  stated  to  have 
existed  for  forty  years  before  the  time  when  &c.,  in  the 
declaration  mentioned.  But  it  is  submitted  that,  accord- 
ing to  the  very  words  of  the  act  2  &  3  WilL  4,  c.  71,  the 
plea  b  suflScient. 

The  3nd  section  enacts,  ^*  That  no  claim  which  may  be 
lawfully  made  at  the  common  law  by  custom,  prescription, 
or  grant,  to  any  way  or  other  easement,  or  to  any  water- 
course, or  the  use  of  any  water  to  be  enjoyed  or  derived 
upon,  over,  or  from  any  land  or  water,  &c.,  when  such  way 
or  other  matter  as  herein  last  before  mentioned  shall  have 
been  actually  enjoyed  by  any  person  claiming  right  thereto 
without  interruption  for  the  full  period  of  twenty  years, 
shall  be  defeated  or  destroyed  by  shewing  only  that  such  way 
or  other  matterwas  first  enjoyed  at  any  time  prior  to  such 
period  of  twenty  years;  but,  nevertheless,  such  claim  maybe 
defeated  in  any  other  way  by  which  the  same  is  now  liable  to 
be  defeated:  and  when  such  way  or  other  matter  as  herein 
before  last  mentioned  shall  have  been  so  enjoyed  as  afore- 
said for  the  full  period  of  forty  years,  the  right  thereto 
shall  be  deemed  absolute  and  indefeasible,  unless  it  shall 

(a)  Referring  to  sect.  8  of  the  2  &  3  WiU.  4,  c.  /I . 
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&kA.  of  PUat,  appear  that  the  same  was  enjoyed  by  some  consent  or 
agreement  expressly  given  or  made  for  that  purpose  by 
deed  or  writing." 

The  4th  section  provides  that  the  period  mentioned 
in  the  act  shall  be  deemed  and  taken  to  be  the  period 
next  before  some  suit  or  action,  wherein  the  claim  to 
which  such  period  may  relate  shall  have  been  or  shall  be 
brought  into  question.  If  the  party  does  not  commence 
his  action  till  forty  years  have  expired  from  the  first  user, 
a  conclusion  arises  that  the  acts  of  user  during  the  whole 
period  were  of  right  If,  as  contended  for  on  the  other 
side,  it  were  necessary  to  allege  in  the  plea,  that  the  user 
was  not  only  for  forty  years  before  the  commencement 
of  the  suit,  but  before  the  time  when  &c.y  the  object  of  the 
act  would  be  defeated ;  for  the  statute  supposes  a  series  of 
acts  extending  over  a  period  of  forty  years ;  and  if  the 
defendant  were  to  plead  a  forty  years'  user  before  the 
time  when  &c.|  the  plaintiff  might  oblige  him  to  prove  a 
user  for  forty  years  before  the  first  of  the  acts  complained 
of»  and  so  extend  his  proof  to  a  period  extending  far 
beyond  forty  years.  The  statute  has  fixed  a  time,  and 
says,  if  you  do  not  bring  an  action  within  forty  years,  the 
right  shall  be  deemed  absolute.  The  statute  no  doubt 
meant  to  make  it  necessary  that  a  party  should  take  care 
that  forty  years  should  not  elapse  before  complaint  was 
made.  It  says  that  a  user  of  twenty  years  shall  give  a 
primd  facie  title,  and  a  user  of  forty  years  an  indefeasible 
title.  The  action  may  be  brought  for  any  one  act  com- 
mitted during  the  forty  years;  but  if  the  action  is  not 
brought  within  forty  years  from  the  first  act  done,  then 
the  statute  presumes  that  a  continuance  of  acts  of  that 
nature  were  of  right  during  the  whole  period.  [ParkCf 
B. — If  you  are  allowed  to  use  it  so  long,  then  the  statute 
says  that  you  shall  have  the  right  indefeasible.  You  say 
this  is  the  proper  mode  of  pleading  it,  because  there  is 
a  right  by  relation  back  ]    We  do,  and  this  view  of  the 
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case  IB  supported  by  Rex  v.  InAabiianii  of  CStUow{a).  M*^  ^f  Pim^ 
With  respect  to  the  right  clmmed,  it  is  desrly  an  easement 
within  the  words  of  the  2nd  sectbn,  which  apply  to  all 
easements ;  but  the  words  of  the  6th  section  apply  only  to 
ways  or  watereonrses,  or  use  of  water,  and  the  word  eas^ 
ment  is  omitted. 

Then  as  to  the  replicatioii.  The  case  of  Bright  ▼•  Wal- 
ker (6)  will  no  doubt  be  relied  upon;  but  this. case  is 
wholly  dissimilar  from  that.  This  replication  merely  shews 
that,  sixty  years  ago.  Bice  ThamoM  granted  a  lease  for 
lives  to  persons  with  whom  the  plaintiff  has  shewn  no  con- 
nexion. In  Bright  ▼•  Walker  the  connexion  between  the 
parties  was  shewn.  The  plaintiff  here  ought  to  have  shewn 
some  connexion  with  Rice  Thomas,  instead  of  which  he 
only  shews  that  one  of  the  Uves  is  still  in  existence.  Be- 
sides, it  does  not  appear  that  the  condition  upon  which,  by 
the  8th  section  of  the  act,  the  time  of  the  duration  of  the 
tenancy  for  Hfe  is  excepted,  occurs  in  this  ease,  for  the  plain- 
tiff does  not  shew  that  he  is  entitled  to  the  reversion  at  the 
end  of  the  lease  for  lives.  Another  objection  is  to  the  fimn 
of  the  replication.  The  plamtiff  has  made  it  equivocal 
whether  he  meant  to  treat  this  as  a  feoffinent  or  as  a  con- 
veyance under  the  power.  By  the  proviso  in  the  settle- 
ment. Rice  Thomas  has  power  to  grant  leases  bjf  imden- 
iure;  and  the  replication  states  that  he  by  indenture  en- 
feoffed, which  is  not  the  proper  mode  of  pleading.  If  it 
is  meant  as  a  feoffment,  then  the  defendants  have  no 
right  to  oyer.  If  he  had -said  that  he  granted  a  lease 
according  to  the  power  by  indenture,  then  he  should 
have  made  a  profert,  and  the  defendants  would  hav^  been 
entitled  to  oyer. 

John  Jervist  eonird. — ^The  pleas  are  bad  in  substance; 
and,  as  both  special  pleas  are  substantially  the  same,  it 
will  be  sufficient  to  point  out  the  objections  to  the  first 
special  plea.    That  plea  is  bad,  because  the  right  chumed 

(a)  3  M.  &  S.  22.  (6)  1  C.  M.  &  R.  211. 
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JStek.  rf  Pleas,  bv  that  plea  is  not  witbia  the  stat.  2&S  Will.  4f,  c.  71 ; 
and  if  so,  the  plea  should  have  been  drawn  according  to 
the  old  form,  and  the  right  claimed  by  prescription  only. 
It  is  clearly  not  within  section  1 ;  but  it  is  said  to  be  within 
the  provisions  of  section  2.  It  is  not  a  way — it  is  not  a  use 
of  water  enjoyed  upon,  or  over,  or  derived  from  the  land 
of  another ;  neither  b  it  a  watercourse  derived  from  the 
land  of  another.  Is  it  a  watercourse  over  the  land  of 
another?  It  is  not  so  claimed.  The  claim  is  in  substance 
for  the  occupier  of  the  mine  and  land  to  sink  precipitate 
pits  upon  his  own  land,  to  fill  such  pits  with  iron,  to  cover 
the  iron  with  water  pumped  from  the  mine,  to  continue  the 
copper  water  in  the  pits  until  the  copper  is  deposited,  and 
then  to  let  ofi*  the  water  impregnated  with  metallic  sub- 
stances into  the  stream;  thus  claiming  no  right  to  the  waters- 
course  itself,  but  merely  a  right  to  impregnate  the  water 
with  the  substances  of  which  the  plaintiffs  complain.  It 
is,  in  fact,  an  easement,  by  which  the  occupier  of  the  mine 
is  entitled  to  dirty  the  water  which  flows  to  the  plaintiff's 
land.  But  such  an  easement  is  not  within  the  statute. 
The  words  "  other  easement,"  in  section  2,  must  mean 
easements  in  the  nature  of  a  way ;  for  otherwise  the  use 
of  water  and  light,  which  are  easements,  would  not  have 
been  particularized,  all  being  comprehended  within  the 
general  term*  Again,  the  meaning  of  the  word  "  ease- 
ment" mu8t  be  gathered  from  other  parts  of  the  statute ; 
and  if  we  find  that  *'  other  easements**  are  omitted  from 
provisions  api^licable  to  ways,  watercourses,  &c.,  without 
any  reason,  we  must  assume  that  these  words  were  intended 
to  apply  only  to  easements  in  the  nature  of  a  way,  and  that 
the  provisions  which  do  apply  to  ways  would  be  equally 
applicable  to  easements  in  the  nature  of  a  way.  Now  the 
8th  section,  which  regulates  the  computation  of  time,  omits 
the  word  easement  altogether,  and  speaks  of  a  way  or  other 
convenieni  watercourse,  or  use  of  water ;  so  that,  as  the  com- 
putation of  time  was  as  essential  in  other  easements  as  in 
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ways  or  watercourses,  it  is  obvious  that  the  words  "  other  Exch^rfPUatt 

1836 
easements/'  in  section  2,  do  not  mean  an  easement  different 

from  those  which  are  specifically  enumerated  in  section  8. 
{Parhef  B. — ^The  right  claimed  is  a  right  to  turn  water 
over  your  land.  What  is  that  but  a  claim  to  a  water- 
coursCj  within  the  meaning  of  the  Snd  section?]  Second- 
Iff,  the  pleas  are  bad,  because  they  shew  no  justification 
at  the  time  when  the  act  was  done:  the  time  is  not  al- 
leged to  have  run  before  the  act  complained  of,  and  it  is 
consistent  with  the  pleas  that  the  defendants  may  have 
been  wrongdoers  when  the  act  was  done,  although,  when 
the  suit  was  commenced^  the  full  period  of  forty  years  may 
have  been  completed.  It  is  contrary  to  principle  that  an 
act  at  one  time  wrongful  should  be  purged  by  a  continu- 
ance of  wrong,  and  that  a  mere  omission  to  commence  an 
action  should  make  that  right,  which,  if  the  action  had 
been  brought  one  day  earlier,  would  have  been  without 
justification ;  for  it  must  be  remembered  that  this  is  not  a 
statute  of  limitations  to  bar  a  remedy  after  length  of  time. 
The  sect*  8  accords  with  this  view  of  the  case,  and  pre- 
sents no  diflSculty,  for  it  says,  that  the  claim  after  actual 
eigoyment  without  interruption  for  a  certain  time  shall  not 
be  defeated,  and  so  legalizes  the  claim  without  interfering 
with  the  remedy  for  an  act  which,  before  the  time  has  run, 
would  be  wrongful.  The  difficulty,  however,  arises  upon 
sect.  4,  which  the  defendants  say  justify  them  in  the  form  in 
which  these  pleas  are  drawn.  If  that  section  be  construed 
strictly,  no  right  can  be  established  unless  it  be  made  the 
subject  of  an  action,  for  th^  periods  are  to  be  taken  to  be 
those  next  before  some  suit  in  which  the  claim  shall  have 
been  brought  in  question.  Again,  if  itf.,  one  week  after 
thirty-nine  years  have  expired,  interrupts  B.  in  the  exer- 
cise of  a  right,  and,  satisfied  with  B*s  acquiescence,  brings 
no  action  against  him,  but  B.  before  the  year  after  the 
interruption  is  complete,  but  after  the  forty  years  have 
run,   brings  his  action  against  A.,  B^^s  title  is  perfect. 
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Bmt^tfPUat,  and  be  has  damages  against  ^.  for  doing  that  which  he 
was  at  the  time  entitled  to  do ;  for  the  interruption  not 
having  been  acquiesced  in  for  a  whole  year^  is  no  inter- 
ruption, and  before  the  commencement  of  the  suit  the 
forty  years  which  perfect  B.^s  title  are  complete.  In  fact, 
no  interruption  without  an  action  can  ever  defeat  such  a 
claim  ;  for,  \(  B*  annually  asserts  his  claim,  and  A,  as  con- 
stantly resists  it,  if  B.  does  not  su£Per  a  full  year  to  elapse 
between  the  interruption  and  the  assertion  of  his  claim, 
he  may,  having  perhaps  committed  thirty-nine  trespasses, 
at  the  end  of  forty  years,  perfect  his  title  by  bringing  his 
action  against  A.  The  4th  section,  if  construed  literally, 
conflicts  with  other  parts  of  the  statute.  Sect.  S  says,  for 
the  purposes  of  this  case,  that  no  claim  shall  be  defeated 
after  an  actual  enjoyment  for  ihtfuU  period  of  forty  years; 
and  sect. 6,  that  no  presumption  shall  be  allowed  upon  proof 
of  enjoyment  for  a  less  period  than  forty  years ;  whereas, 
inasmuch  as  the  action  must  be  commenced  after  the  act 
done,  if  you  put  a  literal  construction  upon  the  4th  sec- 
tion, and  say  that  the  title  shall  be  perfect  if  forty  years 
have  expired  before  the  commencement,  of  the  suit,  a  pre- 
sumption is  made  from  an  user  for  a  less  period  than  forty 
years,  in  violation  of  the  section  before  referred  to.  Again, 
in  the  case  of  forty  years,  where  the  claim  is  absolute  and 
indefeasible,  if,  after  an  enjoyment  for  thirty  years,  idiotcy 
or  other  incapacity  intervene  and  fill  up  the  period,  the 
right  of  the  trespasser  will  be  perfect,  and  no  remedy  can 
be  had  for  any  injury,  however  great,  which  may  have  hap- 
pened in  the  interval,  for  to  such  a  case  the  section 
does  not  apply.  These,  and  other  inconveniences,  which 
may  be  pointed  out,  shew  the  difficulty  of  construing  the 
4th  secUon  literally,  all  of  which  may  be  avoided  by  hold- 
ing that  that  section  was  merely  intended  to  require  a 
continuous  user  of  the  right  claimed,  and  to  prevent  a 
claimant  from  setting  up  acts  at  distant  intervals,  which 
together  might  make  up  the  necessary  period,  but  which 
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had  not  been   regularly  and  continuoualy  peraisted  in,  ^^.^^^' 
though  not  formally  interrupted. 

In  addition  to  the  teehnical  objectiona  which  are  pointed 
out  by  the  demurrer,  ithaabeen  urged  that  the/eplications 
are  bad  in  aubstance,  inasmuch  aa  they  do  not  trace  to  the 
plaintiffs  the  reversion  expectant  upon  the  determination  of 
the  estate  for  life.  It  was  unnecessary  so  to  do,  but  if  neces* 
ary,  the  reversion  is  sufficiently  shewn  to  be  in  the  plaintiffa 
upon  the  whole  record.  The  case  of  Bright  v.  Walker  {a) 
is,  upon  the  first  branch  of  this  proposition,  an  express 
authority ;  for,  although  the  Court  there  decided  upon 
the  statute  as  applicable  to  a  twenty  years'  enjoyment,  the 
rule  of  construction  must  be  the  same  here,  inasmuch  as 
that  decision  was  founded  upon  the  words  ''  as  of  right,** 
in  the  5th  section,  which  are  alike  applicable  to  both 
periods.  According  to  that  decision,  the  enjoyment  must 
have  been  ''as  of  righti**  that  is,  against  all  the  world;  and 
during  a  tenancy  for  life,  the  exercise  of  an  easement  wiU 
not  affect  the  fee;  so  that,  even  though  the  reversion  be 
not  traced  to  the  plaintiffs  it  is  immaterial,  for  as  the  re- 
versioner is  not  bound,  the  enjoyment  has  not  been  of 
right  as  against  all  the  world,  which  the  authority  referred 
to  shews  to  be  necessary.  It  is  true  that  the  8th  section 
points  out  the  person  by  whom  the  claim  is  to  be  resisted, 
and  the  time  within  which  such  resistance  must  take 
place;  but  until  the  term  has  expired  and  the  three  years 
have  passed,  the  reversioner  is  not  bound  ;  and  therefore, 
until  that  event  has  happened,  it  cannot  be  said,  in  the 
language  of  the  5th  section,  that  the  defendants  have  as 
of  right  enjoyed  the  easement  which  they  now  claim.  "In 
the  first  place,  the  statute  is  for  shortening  the  time  of 
prescription,  and  if  the  periods  mentioned  in  it  are  to  be 
deemed  new  times  of  prescription,  it  must  have  been  in- 
tended that  the  ei^oyment  for  those  periods  should  give 

(a)lC.  M.&R.211. 
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jExeft,  qf  Pkat,  a  good  litle  against  all.  They  are  such  as  absolutely 
biud  the  fee  in  the  land.  And  in  the  next  placci  the  sta- 
tute nowhere  contains  any  intimation  that  there  may  be 
different  classes  of  rights  qualified  and  absolute — valid  as 
to  some  persons,  and  invalid  as  to  others.** — {Per  Parke, 
B.|  in  Bright  v.  Walter).  But,  if  it  be  necessaryi  the 
whole  record  shews  the  plaintiffs  to  be  reversioners  of  the 
term.  The  declaration  states  them  to  be  reversioners  of 
a  term  in  some  persons,  and  the  replication  shews  what 
that  term  is. 

With  respect  to  the  form  of  the  replications. — It  is  not 
denied  that  a  feoffment  is  a  due  execution  of  the  power; 
for,  as  the  donee  had  several  modes  in  which  he  might 
execute  the  power,  he  might  adopt  either  at  his  option(a); 
and  Tomlinson  v.  Dighton  (6),  and  Daniel  v.  Upley  (c), 
shew  that  a  feoffment  is  a  due  execution  of  such  a  power. 
It  is  also  clear  that  the  donee  intended  to  execute  the 
power.  This  appears  by  the  replication ;  and  further,  as 
the  grant  cannot  take  effect  without  the  power,  it  must 
operate  upon  the  power.  Scrape's  case{d)y  Clere's  case{e). 
This  being  so,  the  feoffment  is  properly  pleaded  as  such. 
First,  livery  of  seisin  need  not  be  stated ;  for  "  all  neces- 
sary ceremonies  implied  by  law  in  the  plea  need  not  be 
expressed,  as  in  the  plea  of  a  feoffment  of  a  manor  livery 
and  attornment  may  be  implied  "  (/).  In  Jefferson  v.  Mor- 
ton{g),  a  feoffment  is  pleaded  without  livery,  and  in  the 
notes  (A)  the  same  rule  is  repeated.  Secondly,  a  profert  is 
unnecessary :  of  a  feoffment  no  profert  is  made ;  and  if  a 
deed  operating  under  the  statute  of  uses  is  pleaded,  there 
is  no  necessity  of  making  a  profert  (t);  so  that,  in  either 

(a)  Sugden  on  Powen,  p.  231,  (d)  10  Co.  143  b. 

4th  edit.  («)  6  Co.  IS  a. 

(6)  1  P.  Wms.  1 49;  1  Salk.  239 ;  (/)  Co.  Lit.  303.  b. 

2  Sanders  on  Uses,  84.  (ff)  2  Saund.  9. 

(c)  Latch,  139 ;  Sir  W.  Jones,  (h)  2  Wms.  Saund.  305,  n.  13. 

137.  (t)  1  Wms.  Saund.  9  a. 
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view  of  this  instrument,  a  profert  would  not  be  required.  Exeh.  of  PUai, 
Thirdly,  the  power  required  a  counterpart,  and  the  word  ^  ^^' 
''  indenture**  shews  that  such  counterpart  .was  made  of  that 
evidence  of  the  feofiment  which  the  Statute  of  Frauds, 
29  Car.  2,  c.  S,  s.  1,  requires  to  be  in  writing.  At  all  events, 
the  word  *'  indenture  "  is  but  surplusage,  and  should  have 
been  made  the  ground  of  special  demurrer.  But,/oirHAfy, 
the  mode  of  pleading  "  by  indenture  enfeoffed  '*  is  cor- 
rect, according  to  the  precedents.  The  word  '^  appoint  *' 
is  unknown  to  pleaders,  and  all  that  is  necessary,  viz.  to 
shew  what  has  been  done,  so  as  to  operate  as  an  appoint- 
ment, is  here  stated.  In  Whithck's  case  (a),  the  plaintiff, 
in  bar  of  the  avo¥n*y,  set  forth  a  power  for  the  lessor  to 
make  leases  for  lives,  and  stated  that  in  execution  of  that 
power  the  lessor  demisitj  &c.  But  the  very  form  occurs 
in  Co.  Entr.  {b)  where  it  is  pleaded  that  Thomas  and  Ro- 
bert Norwich,  being  so  seised  &c.,  before  &c.,  to  wit,  on 
&c.,  per  eorum  scriptum  indentatum  gereniem  datum 
^.,  de  eisdem  maneriis  ^c,  feoffaverunt  quosdam  Hey- 
don,  ^c.  /  and  although  in  a  subsequent  part  of  the  entry 
it  appears  that  profert  was  probably  made  of  this  instru- 
ment, yet  that  cannot  affect  the  authority  of  the  prece- 
dent, as  profert  of  the  feofiment  was  certainly  unne- 
cessary. 

Wightman  in  reply. — First,  as  to  the  retrospective  effect 
of  the  forty  years'  enjoyment,  the  case  of  The  King  v.  In- 
habitants of  Calow  is  an  authority  to  shew  that  the  subse- 
quent enjoyment  reflects  back  to  the  first  act  of  enjoyment. 
It  has  been  said  on  the  other  side,  that  if  the  defendants 
had  used  the  watercourse  for  thirty  years  and  a  quarter, 
and  then  the  plaintiff  had  stopped  it,  and  the  defendants 
had  acquiesced  in  it  for  three  years,  then  they  would  have 

(a)  8  Go.  69 ;  Co.  Entr.  600.  (6)  Page  21 7  b. 
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Eack.9fPk9$t  had  no  claiin>  but  the  defendants  would  then  not  have 
been  at  all  within  the  act.  [Parkci  B.-^AccoFding  to 
the  literal  construction^  you  may  acquire  a  right  by  enjoy- 
ment for  forty  yearSi  but  it  must  be  without  interruptiont] 
It  would  then  be  a  question  for  the  juryi  whether  it  was  en- 
joyed without  interruption  or  not.  If  there  has  been  an  in« 
terruption  acquiesced  in  for  a  year,  then  it  may  be  admitted 
that  the  time  must  begin  again.  Wherever  there  has 
been  an  interruption^  the  party  must  lake  care  that  the 
period  of  a  year  elapses  between  that  interruption  and 
the  expiration  of  the  forty  years,  or  he  must  bring  his 
action.  Then  as  to  the  replicationi  the  plaintiff  is  bound 
to  ^ew  some  connexion  between  himself  and  the  tenant 
for  life  or  the  reversioner.  The  words  of  the  8th  section 
must  mean,  held  by  some  of  the  parties  to  the  suit,  or 
some  one  with  whom  they  are  connected.  It  must  mean 
a  person  who  had  a  right  to  resist.  It  allows  only  one 
person  to  resist  after  the  expiration  of  forty  years — that 
is  the  reversioner.  The  replication  ie  therefore  bad  on 
this  ground,  as  well  as  on  the  ground  of  informality. 

Cur.  adv.  vuli. 

Lord  AsiNeBR,  C.  B< — This  is  an  action  on  the  case 
for  an  injury  alleged  to  be  done  to  the  interest  of  the 
plaintiff's  reversion  in  certain  closes  of  land ;  the  decla- 
ration alleges,  that  the  defendants  made  divers  pits  and 
holes  upon  a  close  adjacent  to  those  of  which  the  plaintiff 
is  possessed  of  the  reversion,  over  which  last*mentioned 
closes  there  is  a  certain  watercourse,  in  which  the  water 
has  been  accustomed  to  flow  for  the  use  of  the  tenants  and 
occupiers ;  that  these  pits  and  holes  were  filled  with  water 
impregnated  with  iron  and  other  metallic  substances,  which 
rendered  the  water  impure,  in  which  state  the  defendant 
caused  it  to  be  turned  into  the  watercourse,  and  to  be 
mixed  with  and  to  adulterate  the  pure  water  which  would 
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Otherwise  have  flowed  over  the  plaintiiF*ti  land.  To  this  Exeh.  of  Ptea*, 
the  defendant  pleads  two  pleas,  which  are  substantially  the 
same,  viz. :— that  the  Marquis  oif  Anglesea  was  the  occu- 
pier of  a  copper  mine,  and  of  the  closes  upon  which  the 
pits  and  holes  were  sunk,  and  that  he  and  all  the  occupiers 
of  that  mine  for  the  space  of  forty  years  before  the  com- 
mencement of  this  suit  have  been  accustomed  and  were 
and  are  entitled  as  of  right  to  sink  the  pits  and  holes  in 
these  closes  for  the  purpose  of  placing  therein  the  water 
pumped  out  of  the  mine,  and  of  precipitating  the  copper, 
and  had  for  the  same  space  of  time  before  the  commence- 
ment of  this  suit  been  accustomed  of  right,  and  without 
interruption,  to  cause  the  water  after  it  was  so  used  to 
flow  down  the  watercourse  in  the  declaration  mentioned, 
over  the  closes  therein  mentioned;  and,  in  effect,  to  do  that 
of  which  the  plaintiff  complains ;  and  then  justifies  the 
acts  done  by  them  as  the  servants  of  the  Marquis  of 
Anglesea,  under  the  right  so  set  up  and  exercised  for 
above  forty  years  before  the  commencement  of  this  suit. 

The  replication  sets  forth,  that  Rice  Thomas  was  seised 
in  bis  demesne  as  of  fee  of  the  several  closes  over  which 
the  watercourse  passes,  and  that  by  certain  indentures  of 
lease  and  release  therein  stated,  his  interest  was  con- 
veyed to  trustees  for  the  uses  therein  mentioned,  and  one  of 
which  was  to  the  use  of  Rice  Thomas  for  life,  with 
a  power  to  Rice  Thomas  whilst  so  seised  of  the  freehold 
for  his  life  to  grant  leases,  upon  certain  conditions  therein 
named,  by  indenture ;  that  Rice  Thomas^  by  virtue  of  this 
settlement,  did  become  seised  of  the  freehold  for  his  life ; 
and  that,  whilst  he  was  so  seised,  by  virtue  of  the  power 
therein  contained,  he  did  by  indenture  duly  made  between 
himself  of  the  one  part,  and  Ednsard  Hughes  and  Thomas 
WUliams  of  the  other  part,  enfeoff  the  said  Hughes  and 
Williams  of  the  said  closes  for  and  during  the  term  of 
the  lives  of  William  Lewis  Hughes,  now  Lord  Dinorben, 

VOL.  I.  u  M.  w. 
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Bxeh.  9f  Pleat,  Otoen  WUUomSf  and  John  DavieSf  and  the  longest  liver  of 
*^     ^  '  ^     them ;  and  the  replication  concludes  by  stating,  that  Lord 
Wright       DinorbeUf  one  of  the  livcsi  is  still  in  being. 
WiLUAMB.         ^^  ^^^  replication  there  is  a  demurrer. 

The  first  point  to  be  considered  in  this  case  is,  whether 
the  pleas  are  bad  in  substance.  Two  objections  were 
made  to  them: — first,  that  the  right  claimed  of  pouring 
dirty  water  into  the  watercourse  in  the  plaintiff's  land 
b  not  within  the  Snd  section  of  the  statute  2  &  3  WUt.  4, 
c  71 ;  secondly,  that  the  pleas  are  bad,  because  the 
forty  years'  enjoyment  is  not  stated  to  have  been  before 
the  act  complained  of  in  the  declaration,  and  justified  by 
each  of  the  pleas. 

Upon  the  first  of  these  objections  the  Court  intimated 
a  clear  opinion  in  the  course  of  the  argument.  We 
thought  that  the  right  in  question  was  within  the  2nd 
section,  as  being  a  claim  to  a  watercourse  over  the  land  of 
another,  and  we  have  seen  no  reason  to  change  that  opinion. 

The  other  objection  requires  more  consideration. 

It  is  said  for  the  plaintiff,  that,  although  the  act  in  the 
4th  section  expressly  states  that  the  periods  of  twenty 
and  forty  years  shall  be  deemed  and  taken  to  be  next 
before  the  commencement  of  some  suit  wherein  the  claim 
shall  have  been  brought  into  question,  yet  that  this  en- 
actment must  be  construed  to  mean,  that  the  periods 
shall  be  [those  next  before  the  act  complained  of^  on 
account  of  the  absurdities  and  inconveniences  to  which  a 
literal  construction  of  this  provision  would  give  rise* 

One  of  these  alleged  absurdities  and  inconveniences 
was,  that  no  good  title  could  arise  to  any  incorporeal  here- 
ditament mentioned  in  the  statute  by  virtue  thereof,  unless 
some  action  should  have  been  brought  by  or  against  the 
party  claiming  it ;  to  which  may  be  added  that  one  action 
could  not  perfect  the  title  to  the  right,  as  the  act  requires 
an  enjoyment  for  the  full  period  immediately  before  any 
action.    Another  was,  that,  if  the  act  be  so  construed,  the 
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plea  justifying  under  such  a  right  must  be  on  the  face  of  Exr^h.  of  Pleas, 
it  absurd,  as  each  of  the  pleas  in  question  is  suggested  to  ^ 

be,  for  each  justifies  an  act  done  at  a  particular  time  by  the  Wriqbt 
defendant  as  being  then  lawful,  and  then  done,  because  williaus. 
the  defendant  actually  enjoyed  the  right  of  doing  the  same 
thing  for  a  period  of  time  qfteru>ards :  so  that,  it  is 
said,  the  character  of  the  act,  whether  it  be  wrongful  or 
rightful,  cannot  be  known  at  the  time  by  the  party  doing 
it,  but  depends  upon  a  subsequent  event. 

We  are  of  opinion,  however,  that  it  is  impossible  to 
construe  the  act  of  Parliament  as  intending  that  the  pe- 
riods of  years  therein  mentioned  should  terminate  at  a  dif- 
ferent time  from  that  fixed  in  express  and  positive  terms. 
If  the  words  of  the  statute  were  capable  of  being  modified, 
so  as  to  avoid  an  inconvenience  plainly  and  manifestly 
arising  from  a  strict  construction  of  them,  we  ought  to  do 
so;  but  here  the  words  are  precise  and  unambiguous,  and 
the  mischief  suggested  is  perhaps  rather  apparent  than 
reel;  and  most  cases  of  grants  by  prescription,  before  the 
act  passed,  were  of  the  same  nature,  and  the  validity  of 
rights  gained  by  them  depended  much  upon  the  mode  ot 
enjoyment  until  that  action  was  brought  in  which  they 
came  in  question:  and  with  respect  to  the  form  of  the 
plea,  which  is  at  first  sight  somewhat  incongruous,  it  is  to 
be  observed  that  there  is  something  of  the  same  kind  of 
incongruity,  though  by  no  means  to  the  same  extent,  in  the 
usual  mode  of  pleading  a  prescription,  which  states  that 
some  person  seised  in  fee,  from  time  whereof  the  memory 
of  man  is  not  to  the  contrary,  until  and  at  the  time  when 
&c.,  and  from  thence  Mtherto^  hath  had  and  enjoyed,  and 
hath  been  used  and  accustomed  to  have  and  enjoy,  and 
MtM  of  right  ought  to  have  and  enjoy,  a  particular  ease- 
ment; and  then  justifies  the  act  done  by  reason  of  that 
enjoyment;  which  enjoyment  is  both  before  and  after  the 
time  of  such  act*  It  appears  to  us  that  the  statute  in  ques- 
tion intended  to  confer,  after  the  periods  of  enjoyment 

u2 
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Exek.  of  PUai,  therein  mentioned,  a  right  from  their  first  commencement^ 
^  '  ^  and  to  legalize  every  act  done  in  the  exercise  of  the  right 
Wright  during  their  continuance ;  and  we  think  the  pleas  arei  for 
Williams,      these  reasonSi  sufficient  in  point  of  law. 

The  next  question  is,  whether  the  replications  are  good ; 
and  we  are  clearly  of  opinion  that  they  are  not 

The  enjoyment  of  the  right  during  forty  years  alleged 
in  the  pleas  being  admitted,  the  replications,  which  state 
only  an  existing  tenancy  for  life,  are  no  answer ;  for  the 
time  of  a  tenancy  for  life  in  a  p^son  who  might  otherwise 
be  capable  of  resisting  the  claim,  though  excluded  by  the 
7th  section  from  the  computation  of  the  shorter  period  of 
twenty  years  absolutely^  is,  by  the  8th  section,  excluded 
from  the  computation  of  the  longer  period  of  forty  years 
conditionally  only ;  that  is,  provided  the  reversioner  ex- 
pectant on  the  determination  of  the  term  for  life  shall, 
within  three  years  (that  is,  probably,  before  the  end  of 
three  years)  after  such  determination,  resist  the  right ;  and 
it  does  not  appear  that  the  plaintiff  is  entitled  to  the  re- 
version expectant  on  that  lease,  though  it  is  averred  that 
be  has  a  reversion  expectant  on  the  determination  of  the 
interest  of  the  tenant  in  possession.  The  tenancy  for  the 
life  of  Lord  Dinorben,  the  eesttd  que  vie,  is  therefore  not 
to  be  excluded,  on  these  pleadings,  from  the  period  of 
forty  years;  and,  such  period  being  complete,  the  defen- 
dant is  entitled  to  an  indefeasible  right  to  the  easement 
claimed. 

Another  objection  was  urged  to  the  mode  of  stating  the 
feoffment  in  the  replication,  upon  which  it  is  not  necessary 
to  enter. 

We  therefore  think  that  the  defendant  is  entitled  to 
judgment ;  but,  on  account  of  the  difficulty  in  construing 
the  new  act,  and  the  importance  of  the  case,  the  plaintiff 
may  amend  on  payment  of  costs. 

Judgment  accordingly. 
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Bjtek.  f^  PUas, 

Ltde  r.  Barnard.  ^     ^     ^ 

wnLCTION  on  the  cue  for  falsely  representing,  in  an-  Action  againtt 
awer  to  inquiries  on  the  subject,  that  the  life  interest  of  ^r  fliMi)^ 
Lord  Edward  Thytme  in  the  dividends,  interest,  and  an-  Pf^;^\°«  ^^^ 

^  the  life  ioteresc 

nual  income  of  certain  trust  funds,  of  which  the  defendant  of  a,  b,  in 
was  one  of  the  trustees  under  his  Lordship's  marriage  fo^ldsTofwhich 
settlement,  was  charged  only  with  three  annuities;  where-  ^^  defendant 
by  the  plainti£P  was  induced  to  advance  to  the  said  Lord  wu  charged 
Edward  Tkynme  the  sum  of  999^  for  the  purchase  of  an  annuitie^ 
annuity  from  the  said  Lord  Edward  Thynne^  secured  by  Z^^J^ 
his  covenant,  bond,  and  warrant  of  attorney,  and  also  by  in<i»ced  to  ad- 


an  assignment  of  his  interest  in  the  dividends  of  the  stock ;  of  money  for 

whereas  the  defendant,  at  the  time  he  so  represented,  an  annuity 

well  knew  that  the  same  funds  were  also  charged  with  a  ^^'by'^i, 

mortgage  for  the  sum  of  20,000/.,  &c.  ^n^  &c.,  and 

alio  by  an  as* 

Pleas. — First,  not  guilty;  secondly,  that  the  plaintiff  lipimentofauch 
was  not,  by  the  said  supposed  representations  and  asser-  1^^,^^ 
tions  of  the  defendant  in  the  declaration  mentioned,  in-  ^f«n<ian^  at 

the  time  he 

duced  to  advance,  nor  did  he  in  consequence  thereof  ad-  made  such 
vance,  the  said  sum  of  999/.  in  the  declaration  mentioned,  ^uknew tiut 
or  any  part  thereof,  or  purchase  of  the  said  hord  Edward  ^'4X^"°*^ 
Thytme  the  said  annuity  therein  mentioned,  in  manner  and  charged  with  a 

mortgage  for 

form  &C.  so.ooojL   it 

The  cause  was  tried  before  the  Lord  Chief  Baron  at  ^J^r^^t 
the  Middlesex  sittings  after  last  Trinity  Term,  when  it  ^^?r^^- 

"  ,       ,  ",  tion  m  question 

appearing  that  the  representation  in  question  was  made  by  was  made,  if  at 
parol,  his  Lordship  nonsuited  the  plaintiff,  being  of  opin-  Lord  Jbmg^ 
ion  that  such  a  representation  was  within  the  9  Geo.  4,  ^^i^^^^' 
c  14,  s.  6.    Bompas,  Sent.,  in  Michaelmas  Term  last,  or  opinion 

.      .      ,  ,  ,  .        1  .  .     ^*>**  '***»  was  a 

having  obtained  a  rule  to  shew  cause  why  this  nonsuit  represenution 
should  not  be  set  aside  and  a  new  trial  had,  wrati]S"to  the 

credit  and 

Sir  W.  W.  FoUett  and  ChanneU  shewed  cause,  and  t»"lLVlote^'* 

within  the 
9  Geo.  A,  c  14,  s.  6;  Patket  B.,  and  JkUrsoH,  B.,  were  of  opinion  that  it  was  not 


lOi  CASES  IN  THE  EXCHEQUER* 

Exch,  of  Pleas,      Bompas,  Seijt.,   and  Erie  were  heard  in  sopport  of 
^     ^  *  ^     the  rule. 

Lyde 

Barnard.  ^^^  Court  took  time  to  consider ;  and,  there  being  a 

difference  of  opinion  amongst  the  Judges,  they  now  de- 
livered their  opinions  seriatim. 

GuRNEYi  B. — This  action  was  brought  upon  an  alleged 
false  representation  of  the  defendant,  that  the  marriage 
settlement  of  Lord  Edward  Thynne  was  charged  with  only 
three  annuities ;  whereas  it  was  charged,  in  addition,  with 
.  a  mortgage  of  20,000^  to  the  Marquis  of  Bath,  which 
the  defendant  knew.  By  this  representation  it  is  alleged 
the  plaintiff*  was  induced  to  advance  a  sum  of  money  for 
the  purchase  of  an  annuity  from  Lord  Edward  Thynne^ 
secured  by  hb  covenant,  bond,  and  warrant  of  attorney, 
and  also  by  an  assignment  of  his  interest  in  the  dividends 
of  the  stock  in  which  the  portions  forming  the  subject  of 
the  marriage  settlement  were  invested,  amounting  alto- 
gether to  43S3/.  6«.  Sd. 

It  appeared  at  the  trial  that  the  representation  (if  ever 
made  at  all)  was,  at  all  events,  made  by  parol;  whereupon 
the  Lord  Chief  Baron  on  that  ground  directed  a  nonsuit. 

The  question  in  this  cause  arises  upon  the  9th  Geo.  4f 
c.  14,  s.  6,  which  appears  to  have  been  enacted  for  the 
purpose  of  extending  the  operation  of  the  Statute  of  Frauds, 
S9  Car.  2,  c.  3.  By  section  4  of  that  statute  it  is  enacted, 
"  that  no  action  shall  be  brought  to  charge  the  defendant 
upon  any  special  promise  to  answer  for  the  debt,  default, 
or  miscarriage  of  another  person,  &c«,  unless  the  agree- 
ment upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized."  This  pro- 
tected a  person  who  was  called  upon  to  answer  for  the 
debt  or  miscarriage  of  another,  unless  he  bad  made  himself 
responsible  in  writing. 
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*    But  a  series  of  cases,  commencing  with  the  case  of  PaS'  ^^hKf^^* 
ley  V.  Freeman  (a),  bad  occurredi  in  which  defendants  -» 

were  charged,  not  strictly  and  specifically  as  guarantees         ^y^e 
for  the  solvency  of  others,  but  on  alleged  representations      Barnard. 
and  assurances  respecting  them  and  their  credit  or  ability, 
averred  to  be  false  and  fraudulent 

There  is  no  doubt  that  there  have  been  many  cases  in 
which  false  and  fraudulent  representations  of  the  ability 
of  others  have  been  made,  in  order  to  obtain  credit  for 
them,  by  which  honest  men  have  suffered.  On  the  other 
hand,  there  has  been  but  too  much  reason  to  fear  that  in* 
nooent  persons  have  been  the  victims,  not  merely  of  inten* 
tionally  false,  but  of  unintentionally  exaggerated  statements 
of  conversations. 

If  inquiry  were  made  and  information  given  respecting 
the  credit  or  ability  of  the  person  whom  the  inquirer  was 
called  upon  to  trust  either  with  money  or  with  goods,  the 
inquiry  would  be  private,  the  communication  would  be  pri- 
vate,  and,  if  the  inquirer  was  a  competent  witness,  on  his 
evidence  alone,  without  the  possibility  of  contradiction  or 
explanation,  the  case  must  rest. 

It  had  been  a  subject  of  complaint  that  these  cases  had 
trenched  upon  the  security  intended  to  be  afforded  by  the 
Statute  of  Frauds,  and  it  was  considered  by  the  legis- 
lature that  a  person  so  circumstanced  was  entitled  to  the 
same  protection  as  the  Statute  of  Frauds  had  given  to  the 
person  whom  a  plaintiff  sought  to  charge  for  the  debt  or 
miscarriage  of  another.  To  afibrd  this  protection,  among 
other  purposes^  the  statute  of  9  Geo.  4,  c.  14,  was  passed. 

That  act  is  intituled,  "  An  Act  for  rendering  a  written 
Instrument  necessary  to  the  Validity  of  certain  Promises 
and  Engagements.** 

The  6th  section  enacts,  ''  That  no  action  shall  be 
brought  to  charge  any  person  upon  or  by  reason  of  any 

(a)  3  T.  R.  61. 
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Exeh.  of  p/eat,  representation  or  assurance  made  or  given  concerning  or 
relating  to  the  conduct,  credit,  ability,  trade,  or  dealings 
of  any  other  person,  to  the  intent  or  purpose  that  such 
other  person  may  obtain  credit,  money,  or  goods  upon, 
(which  I  have  no  doubt  ought  to  be  read,  **  may  obtain 
money  or  goods  upon  credit"),  unless  such  representation 
or  assurance  be  made  in  writing,  signed  by  the  party  to 
be  charged  therewith." 

By  this  clause  the  protection  is  carried  even  farther  than 
by  the  Statute  of  Frauds.  There,  the  party  might  be 
charged  on  a  writing  signed  by  a  person  thereunto  by  the  de- 
fendant lawfully  authorized,  which  left  him  exposed  to  be 
charged  by  the  verbal  representation  of  another  tliat  he 
had  authority  to  sign. 

It  is  contended,  on  the  part  of  the  plaintiff,  that  this  is 
not  an  inquiry  concerning  or  relating  to  the  ability  of  Lord 
Edward  Thynne^  but  an  inquiry  into  a  particular  fact 
respecting  part  of  his  property,  and  therefore  not  within 
the  statute. 

It  is  to  be  observed,  that  this  is  not  an  inquiry  into  the 
value  of  a  thing  which  is  to  be  purchased,  but  an  inquiry 
into  a  portion  of  the  ability  of  the  borrower  of  money,  who 
is  to  give  both  his  personal  scQurity  and  the  pledge  of  a 
particular  fund.  If  it  concerns  or  relates  to  his  ability  in 
any  respect  whatever,  it  seems  to  me  to  come  within  the 
act. 

I  consider  it  to  be  an  inquiry  into  the  ability  of  Lord 
Edward  Thynne  in  respect  of  this  property,  the  security 
of  which,  in  addition  to  his  personal  liability,  it  was  in« 
tended  to  take.  Was  Lord  Edward  TY^ynne  able  to  give 
this  security  for  the  payment  of  the  annuity  ?  Had  he  the 
ability  to  charge  this  particular  fund  ;  that  is,  had  he  or 
not  exhausted  the  fund  ?  His  ability  is  greater  or  smaller 
according  to  the  extent  of  the  property  that  he  possesses, 
and  the  amount  of  the  charges  to  which  that  property  has 
been  subjected. 
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Lord  Edward  Thyrme  wished  to  obtain  money  from  excK  of  Pkas, 
Lyde;  he  must  have  represented,  I  presume,  that  he  had     ,    ^^^'  ^ 
the  ability  to  charge  this  particular  fund  with  the  pay-         ltde 
ment  of  the  annuity.    The  inquiry  made  of  the  defendant      barnard 
ia  as  to  Lord  Edward^s  ability  in  that  respect.    The 
omission  of  the  name  of  Lord  Edward  Thynne  and  his 
ability  to  charge,  in  the  form  of  the  question,  and  the 
puttmg  forward  the  fund  itself  as  the  thing  respecting 
which  the  inquiry  was  made,  does  not  alter  the  case.   The 
fund  could  not  be  charged  but  by  the  act  of  Lord  Edward 
Thynne  ; — his  ability  to  cha^e  it  is  the  thing  substan- 
tially inquired  into. 

It  is  contended  by  the  counsel  for  the  plaintiff,  that  this 
applies  to  cases  where  the  personal  security  only  of  the 
borrower  or  customer  is  the  subject  of  the  inquiry,  and 
is  that  that  appears  from  the  words  of  the  statute.  There 
no  doubt  that  is  the  principal  object,  because  the  cases 
which  occur  are  mostly  cases  of  that  description ;  but  I 
find  nothing  in  the  act  to  limit  it  to  cases  of  personal 
responsibility. 

The  words  are  general 

I  think  that  the  conclusion  at  which  I  have  arrived  is 
supported  by  the  express  words  of  the  statute,  and  is 
conformable  to  its  intention. 

The  construction  which  I  have  put  upon  the  statute 
imposes  no  hardship  on  the  party  lending  or  trusting.  He 
who  has  money  to  lend  or  goods  to  sell  on  credit,  and 
doubts  the  ability  of  the  borrower  or  the  buyer,  may  ex- 
act his  own  terms :  he  may  insist  on  having  a  representa- 
tion or  assurance  in  writing  of  the  ability  from  a  third 
person,  and  if  that  be  refused,  he  may  keep  his  money 
or  his  goods.  If  he  thinks  proper  to  trust  without  that,. 
I  think  he  has  no  right  to  resort  to  the  responsibility  of 
the  person  of  whom  he  inquires. 

A  different  construction  would  abridge  the  security 
which  it  was  the  object  of  this  act  to  confer  upon  the  per- 
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^**'i^i*'^'  sons  of  whom  inquiries  are  made,  and  would,  I  fear,  lead  to' 
the  same  consequences  as  the  cases  that  I  have  mentioned 
produced  with  respect  to  the  Statute  of  Frauds,  until  the 
legulature  found  it  necessary  to  interpose. 

I  think,  therefore,  that  this  rule  for  setting  aside  the 
nonsuit  should  he  discharged. 

Aldbrson,  B. — I  regret  that  the  difference  of  opinion 
existing  in  this  case  makes  it  necessary  for  me  also  to  de- 
Uver  the  reasons  for  the  judgment  1  have  formed  upon  it. 
The  question  raised  in  this  case  depends  on  the  con- 
struction to  be  put  by  the  Court  on  the  6th  section  of 
Lord  TenterdefCs  Act,  9  Geo.  4,  c.  H. 

That  section  provides,  that  no  action  shall  be  brought 
whereby  to  charge  any  person  upon  or  by  reason  of  any 
representation  or  assurance  made  or  given  concerning  or 
relating  to  the  character,  conduct,  credit,  ability,  trade 
or  dealings  of  any  other  person,  to  the  intent  or  purpose 
that  such  other  person  may  obtain  credit,  monies,  or 
goods  upon,  unless  such  representation  or  assurance  be 
made  in  writing,  signed  by  the  party  to  be  charged 
therewith. 

Now,  the  facts  of  the  case  seem  to  me  to  be  in  sub- 
stance these: — the  plaintiff  Xycfe  was  about  to  advance  a 
sum  of  money  to  Lord  Edward  Thynne  on  the  purchase 
of  an  annuity*  The  annuity  was  to  be  secured  (in  ad- 
dition to  his  personal  responsibility)  by  the  assignment  of 
Lord  Edfioard  Thynne  s  interest  in  a  certain  fund,  settled 
at  the  time  of  his  marriage,  and  of  which  the  defendant, 
with  some  other  persons,  was  a  trustee. 

This  fund  was  charged  at  the  time  with  three  annuitiesa 
payable  to  Mr.  Mellish,  and  was  also  liable  to  a  mortgage 
of  20,000/.,  then  vested  in  the  Marquis  of  Bath. 

The  defendant  was  applied  to  on  the  part  of  Lyde  to 
inform  him  as  to  the  existing  state  of,  and  charges  upon, 
this  fund;  and  the  plaintiff  contends  that  on  that  occasion 
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he  wflfully  and  fraudulently  made  a  false  representation  to  Exek.  rf  PUta, 
him  of  the  amount  of  the  charges  upon  it.    For  this  false 
representation  the  action  was  brought. 

It  appeared  at  the  trial  that  the  representation  (if  ever 
made  at  all)  was  at  all  events  made  by  parol :  whereupon 
the  Lord  Chief  Baron  on  that  ground  directed  a  nonsuit. 

According  to  the  view  I  take  of  this  case,  I  think  the 
nonsuit  was  wrong,  and  that  the  facts  ought  to  go  to  the 
jury. 

The  question  is  whether  this  was  a  representation  con- 
cerning or  relating  to  the  ability  of  Lord  Edward  Thffnne, 
so  as  to  fall  within  Lord  Tenterden's  Act. 

If  we  refer  to  the  cases  which  had  occurred  before  the 
legislative  provision,  I  think  it  will  be  found  that  the  de- 
cisions im  that  class  of  cases  commencing  with  Pasley  v. 
Freeman^  had  raised  a  well-founded  complaint  in  the 
profession,  as  having  in  fact  virtually  repealed  the  Statute 
of  Frauds,  by  which  a  guarantee  was  required  to  be  in 
writing,  and  that  the  object  Lord  TeMerden  had  in  view 
was  to  place  both  on  the  same  footing,  and  to  provide  that 
a  written  document  should  be  equally  required  in  both. 
The  two  cases  are,  I  think,  identical  in  principle ;  for,  a 
guarantee  increases  the  ability  of  the  third  person  who  is 
about  to  be  trusted,  by  adding  to  the  value  of  his  personal 
responsibility  that  of  the  person  makuig  the  guarantee. 
And,  in  like  manner,  as  the  false  and  fraudulent  representa- 
tion  as  to  the  third  person's  ability  equally  adds,  in  the 
opinion  of  the  person  trusting  to  it,  to  the  value  of  the 
third  person's  responsibility ;  it  ought  justly  to  have,  and 
it  has  in  law,  the  effect  of  pledging  also  the  personal  re- 
sponsibility of  the  fraudulent  representer  of  the  facts.  The 
fraud  in  substance  amounts  to  an  implied  guarantee  of  the 
third  person's  solvency. 

I  think,  therefore,  that  we  should  take  this  as  the  key 
to  the  true  construction  of  Lord  Tenterderis  Act,  and  if 
we  do  so,  it  seems  to  me  to  follow  from  it  that  a  represen- 
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Bxek.  of  Pleat,  tation.  to  be  within  the  act.  must  be  one  by  which  the 
1836.  ,  . 

value  of  the  personal  responsibility  of  the  third  person  is 

increased  in  the  judgment  of  the  individual  from  whom 
he  is  about  to  obtain  credit,  money,  or  goods ;  and  this  re- 
ceives confirmation,  I  think,  from  the  other  words «of  the 
act. 

The  other  representations  are  as  to  character,  conduct, 
credit,  trade,  and  dealings.  All  these  look  as  if  directed 
to  general  character  for  solvency,  general  conduct  in  pe- 
cuniary affairs,  general  credit  on  the  Exchange^  general 
mode  of  conducting  trade  or  business. 

The  representation  may  no  doubt,  and  most  commonly 
will,  be  made  as  to  particular  incidents  in  character,  con- 
duct, and  the  like,  but  all  these  representations  necessarily 
affect  the  general  character,  conduct,  credit,  trade  and 
dealings,  and  consequently  there  can  be  no  ambiguity  or 
difficulty  in  construing  the  act  in  cases  of  this  description. 
For,  the  third  person's  personal  responsibility  is  necessarily 
involved  in  the  result  of  such  an  inquiry  and  the  answer 
to  it — if  money,  goods,  or  credit  be  obtained  in  consequence 
thereof.  But  when  we  take  the  word  ability  (by  which  is 
of  course  meant  pecuniary  ability),  the  case  becomes  some- 
what ambiguous.  For,  though  a  man's  pecuniary  ability 
depends  on  the  value  of  the  whole  and  of  every  part  of  his 
property;  yet  a  representation  confined; wholly  to  the 
value  of  a  particular  portion  of  his  property  in  possession, 
remainder,  or  expectation,  may  or  may  not  relate  to  his 
pecuniary  ability,  and  increase  the  value  of  his  personal 
responsibility  to  the  person  making  the  inquiry,  according 
to  the  circumstances  under  which  it  is  made. 

If  the  querist  is  about  to  trust  to  his  intended  debtor's 
personal  responsibility,  and  the  object  of  the  question  is 
to  ascertain  how  far  he  will  be  safe  in  so  doing,  there  can 
be  no  doubt  that  such  a  representation  does  relate  to  the 
third  person's  ability,  and  is  within  the  act ;  but,  if  iie  be 
only  about  to  take  an  assignment  of  the  property  itself,  and 
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the  object  is  to  ascertain  the  value  of  that  property,  then  Exeh,ofPieat, 
it  iS|  I  tbinki  as  manifest  that  the  pecuniary  ability  of  the  ^ 

person  about  to  assign  has  nothing  to  do  with  it.  The  ^^^^ 
party  taking  the  assignment  only  looks  to  the  property  Barnard. 
itself,  and  does  not  in  that  case  trust  the  intended  con* 
tractor  at  all.  If  we  were  to  hold  such  a  representation 
to  be  within  the  act,  I  do  not  see  how  we  are  to  stop  short 
of  saying  that  all  representations  relating  to  contracts  be- 
tween third  persons  must  be  in  writing,  if  such  contracts 
relate  to  credit,  or  to  the  obtaining  of  money,  or  even  to 
the  sale  or  pledge  of  the  goods.  The  assignment  of  a 
mortgage,  or  the  sale  of  an  estate,  or  the  sale  or  pledge 
of  any  goods,  would  be  within  it,  and  a  fraudulent  and 
false  representation  of  the  value  of  or  charges  upon  the 
estate  mortgaged  or  sold,  or  the  goods  to  be  delivered  or 
pledged,  would  be  without  danger  if  by  parol.  Indeed, 
the  case  of  a  party  lending  money  on  mortgage,  who 
always  has  a  double  claim,  first  on  the  property  mort- 
gaged, secondly,  on  the.  personal  responsibility  of  the 
mortgagor  by  express  covenant,  seems  to  me  not  easily 
distinguishable  from  the  present.  And  consequently,  a 
representation  as  to  the  value  of  the  estate  would  be 
within  the  act,  if  this  case  be  so.  I  do  not  say  that  it 
would  not  be  a  very  good  law  if  it  were  so,  but  I  am 
not  prepared  to  go  so  far  in  the  construction  of  this  act. 

The  concluding  words  of  the  section  plainly,  as  it  seems 
to  me,  point  to  the  same  construction.  The  representa- 
tion must  be,  *'  to  the  intent  that  the  third  person  may 
obtain  credit,  money,  or  goods  upon;''  which  appear  to  me 
to  shew  that  the  object  of  the  act  was  confined  to  cases 
in  which  the  third  person's  responsibility  is  trusted. 

According  to  the  view  which  I  take  of  the  act,  the  re- 
presentation, in  order  to  be  within  it,  must,  therefore,  be 
of  the  third  person's  trustworthiness,  as  evidenced  by  his 
character,  conduct,  ability,  credit,  trade,  or  dealings,  and 
must  be  one  whereby,  if  true,  that  trustworthiness  is  in- 
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ExcK  of  Pkat,  creased.  IF  indeed  the  real  clause  as  drawn  by  Lord 
^®^'  Tenterden  stood  thus,  "  To  the  intent  that  such  thh-d 
person  might  obtain  money  or  goods  upon  credit/'  which 
is  highly  probable,  this  conclusion  would  be  strengthened. 
But  I  do  not  rely  on  that  which  is,  after  all,  only  matter  of 
probable  conjecture  from  the  ungramroatical  state  of  the 
sentence  as  it  now  stands. 

I  proceed,  then,  to  apply  the  above  principles  to  the 
present  case.  Here  the  representation  to  the  plaintiff  is 
one  which  it  is  admitted  relates  solely  to  that  portion  of 
Lord  Edward  Thynne*s  property  of  which  the  plaintiff 
was  about  to  take  an  absolute  assignment.  And  I  think 
the  question  put  had  reference  only  to  that  assignment. 

The  plaintiff  did  not,  as  it  appears  to  me,  apply  to  the 
defendant  for  any  assurance  as  to  Lord  Edward  Thynne*s 
trustworthiness ;  all  that  he  wished  to  know  was  the  value 
of  a  particular  fund  about  to  be  absolutely  assigned  to  him; 
and,  although  the  personal  responsibility  of  Lord  Edward 
Thynne  was  also  to  be  taken,  and  therefore  a  repre- 
sentation as  to  the  value  of  a  portion  of  his  property  might, 
if  unexplained,  have  reference  to  that  also,  yet  I  think  the 
peculiar  circumstances  of  this  case,  so  far  as  it  had  gone 
when  the  nbnsuit  took  place,  negative  that  supposition 
here;  and  then,  that  this  representation  (if  made  at  all  by 
the  defendant)  was  One  relating  solely  to  the  value  of  the 
property  to  be  assigned,  and  having  no  reference  at  all  to 
the  trustworthiness  of  Lord  Edward  Thynne,  whose  abi- 
lity, according  to  the  view  1  take  of  this  Act  of  Parliament, 
would  in  this  case  depend  not  on  the  property  assigned, 
but  on  the  residue  of  his  property  alone,  respecting  which 
no  inquiry  was  made.  If,  however,  I  am  wrong  in  this 
view  of  the  facts  of  the  case,  still  I  apprehend  the  non- 
suit was  wrong,  and  that  there  ought  to  be  a  new  trial,  in 
order  that  these  facts  may  be  submitted  to  the  jury.  For, 
if  it  be  doubtful  whether  the  question  was  put  and  the 
representation  made  solely  with  reference  to  the  value  of 
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the  property  to  be  assigned,  or  partly  with  reference  to  E*ek.  ofPuat, 
that  and  partly  to  the  personal  responsibility  of  Lord 
Edward  Thytme,  still  the  plaintiff  ought  not  to  have 
been  nonsuited,  but  that  doubtful  question  of  fact  should 
have  been  led  to  the  jury  with  proper  directions  from  the 
Lord  Chief  Baron* 

The  case  in  principle  falls  within  the  rule  established  in 
actions  for  a  malicioufi  prosecution,  where,  although  the^ 
question  of  probable  cause  is  for  the  Judge,  still,  if  the 
facts  are  disputed  on  which  that  question  depends,  the  case 
as  to  that  point  must  go  to  the  jury  with  proper  directions 
from  the  Judge.  In  this  case,  therefore,  if  the  facts  were 
doubtful,  it  seems  to  me  that  the  Lord  Chief  Baron  should 
have  directed  the  jury,  that  if  they  thought  this  question 
was  put,  and  the  representation  made  ai  all  with  refe- 
rence to  the  trustworthiness  of  Lord  Edward  ThynnCf 
they  ought  at  all  events  to  find  for  the  defendant,  the  re- 
presentation not  being  in  writing ;  but  that,  if  they  thought 
it  had  reference  solely  to  the  value  of  the  property,  then 
they  should  further  consider  whether  it  had  been  made 
fraudulently  by  the  defendant. 

For  these  reasons  I  think  the  nonsuit  wrong. 

Parke,  B. — ^The  fiustsof  this  case  having  been  already 
stated,  it  is  useless  to  repeat  them ;  but,  in  order  to  under- 
stand the  question  to  be  decided,  it  is  necessary  to  observe, 
that,  although  the  plaintiff  intended  to  pay  his  money  for 
the  annuity,  partly  on  the  security  of  the  transfer  of  Lord 
Edward  Thynne^^  interest  in  the  fund,  and  partly  on  his 
personal  credit,  the  question  to  the  defendant,  and  his  re- 
presentation in  answer  to  it,  related  to  the  fund  only^  and 
in  no  way  to  the  personal  credit  of  the  proposed  grantor ; 
for,  the  plaintiff's  witness  asked  the  question  with  a  view 
that  the  plaintiff  should  take  a  transfer  of  all  the  interest 
of  Lord  Edward^  and  thus  prevent  it  from  being  any 
longer  a  part  of  the  means  which  constituted  his  personal 
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Etch,  of  Pleas,  Credit;  the  plaintiff,  in  so  far  as  he  trusted  to  the  per- 
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.     sonal  credit  of  Lord  Edward,  looking  to  the  other  means 

Lyde  which  he  might  possess  ;  and  as  the  witness  inquired  as  to 
Baenard.  ^h^  ^^^^^  ^^  ^^^  ^^^^  only,  and  made  no  reference 
whatever  to  Lord  Edward  Thynne^s  general  solvency^  it 
must  be  understood,  primd  facie,  at  least,  that  the  defen* 
dant's  representation  was  meant  by  him  to  relate  to  the 
state  of  the  fund  only,  and  not  to  that  fund  as  an  element 
of  his  personal  credit*  If  any  doubt  could  exist  on  this 
question,  it  should  have  been  submitted  to  the  jury. 
.  The  case,  then,  I  consider  to  be  precisely  the  same  as 
If  Lord  Edward  Thytme's  personal  credit  was  no  way  in 
question,  and  as  if  the  only  subject  of  inquiry  and  repre- 
.  sentation  had  been  the  state  of  the  fund  itself,  or,  which 
is  the  same  thing,  of  some  subject-matter  which  the  in- 
quirer was  about  to  purchase ;  and  we  are  to  decide  whe- 
ther a  representation  concerning  and  relating  to  the  qualities 
of  a  thing  only,  and  not  to  the  personal  credit  of  a  third 
person,  be  within  the  9  Geo.  4,  c.  14,  s.  6.  I  am  of  opin- 
ion,  after  much  consideration,  that  it  is  not.  The  clause  is 
as  follows :  [The  learned  Baron  here  read  the  clause]. 

If  we  construe  the  first  words  of  the  clause  according 
to  their  ordinary  import,  as  we  ought  to  do,  it  appears  to 
me  impossible  to  say,  that  a  representation  or  assurance 
only  as  to  the  state  of  the  property  to  be  transferred  to 
the  inquirer  in  any  way  concerns  or  relates  to  the'*  charac- 
ter, credit,  conduct,  ability,  trade,  or  dealings*'  of  the  per** 
son  who  is  to  transfer.  It  does  not  concern  or  relate  to 
his  character,  nor  to  \m credit;  it  does  not  relate  to  his 
conduct,  trade,  or  dealinge;  for  it  is  wholly  immaterial, 
with  reference  to  the  inquiry  and  the  answer  to  it,  who 
had  incumbered  the  fund :  the  only  question  in  substance 
bemg,  to  what  extent  it  was  incumbered.  And  it  does  not 
concern  or  relate  to  his  ability;  for  that  word,  especially 
when  we  look  at  those  which  accompany  it,  means  in  its 
ordinary  sense  some  quality  belonging  to  the  third  party, 
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and  not  to  the  thing  to  be  transferred.  In  order  to  bring  ^«*-  ^f^^*^ 
the  particular  case  within  the  statute,  this  last  word  is  re- 
lied upon ;  and  it  is  said  that  the  representation  of  the 
state  of  the  fund  relates  to  the  *^  ability"  of  the  intended 
grantor  of  the  annuity;  that  is,  to  his  *'  ability"  to  fulfil  his 
contract  to  charge  the  fund ;  or,  if  no  contract  was  made  at 
the  time  of  the  representation,  (as  there  was  not),  then  the 
phrase  must  be  changed,  and  it  must  be  said  to  relate  to 
his  **  ability  '*  to  charge  the  fund.  But  this  will  hardly 
be  sufficient  to  answer  the  exigency  of  the  case,  for  there 
is  really  no  question  as  to  the  power  of  the  third  person 
to  charge  the  fund,  such  as  it  is :  it  must  therefore  be 
said  to  relate  to  his  "  ability  *'  to  give  security  on  a  fund 
of  adequate  value.  In  like  manner,  I  presume,  if  a  frau- 
dulent representation  were  made  by  one  person  to  ano* 
ther,  about  to  purchase  an  estate  from  a  third,  as  to  the 
rent  paid  for  it,  or  its  quality,  as  for  instance,  as  to  the 
existence  of  minerals  under  it,  (which  are  cases,  in  my  view 
of  the  subject,  precisely  analogous  to  this),  such  represen- 
tation would  be  said  to  concern  or  relate  to  the  "  ability" 
of  the  vendor ;  that  is,  to  his  "  ability  "  to  convey  an  estate 
as  valuable  as  the  purchaser  expected  it  to  be  when  he 
made  his  purchase.  In  my  apprehension  this  is  a  very 
forced  construction  of  this  word  ;  and  though  the  word  is 
intelligible  enough,  when  read  with  such  contexts,  I  can- 
not help  thinking  that  any  one  who  found  the  word  *'  abi- 
lity," as  it  stands  in  this  statute,  would  not  a  priori  suppose 
tfiat  it  could  be  so  applied.  I  think,  therefore,  that,  ac- 
cording to  the  ordinary  meaning  of  this  word,  this  repre- 
sentation in  no  way  relates  to  the  '^ ability"  of  the  in- 
tended grantor  of  the  annuity. 

But  I  admit  that  words  may  be  construed  in  a  sense 
different  from  their  ordinary  one,  when  the  context  re- 
quires it,  (which  is  not  the  case  here),  or  when  the  act  is 
intended  to  remedy  some  existing  mischief,  and  such  a 
construction  is  required  to  render  the  remedy  effectual. 

VOL.  I.  I  M.  w. 
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Bxeh.  of  pieoi,  For  we  mu8t  always  construe  an  act  so  as  to  suppress  the 
mischief  and  advance  the  remedy. 

We  must  therefore  endeavour  to  ascertain  what  the 
mischief  intended  to  be  remedied  was.  The  framer  of  the 
act  has  not  enabled  us  to  determine  this  by  any  redial  in 
the  section  itself;  and  we  are  therefore  left  to  infer  it  from 
our  knowledge  of  the  state  of  the  law  at  the  time,  and  of 
the  practical  grievances  generally  complained  of. 

It  was  stated  at  the  bar,  on  both  sides,  and  my  learned 
Brothers  who  have  preceded  me  agree,  that  the  mischief 
to  be  remedied  was  the  evasion  of  the  provision  of  the  Sta* 
tute  of  Frauds,  that  no  one  could  be  charged  with  the 
debt,  default,  or  miscarriage  of  another,  unless  there  was 
a  note  in  writing  signed  by  the  party  to  be  charged  there- 
with; and  I  concur  in  that  opinion.  Since  the  case  of 
Pasley  v.  Freeman^  it  is  well  known,  from  some  reported 
cases,  and  from  others  which  have  not  found  their  way 
into  the  books,  that  a  practice  had  grown  up  of  fixing  a 
person  with  the  debt  of  another  by  parol  evidence  of  a  re- 
presentation as  to  the  solvency  or  trustworthiness  of  a 
third  person,  and  proof  that  credit  was  given  on  the  faith 
of  that  representation.  The  practice  did  not  extend  to 
all  cases  within  the  Statute  of  Frauds.  That  statute  ap- 
plies to  a  guarantee,  for  good  consideration,'  for  a  debt 
already  contracted,  as  well  as  where  credit  was  to  be  given ; 
but  the  evil  existed  only  in  those  cases  in  which  credit  was 
subsequently  given,  on  the  faith  of  the  representation 
made.  In  this  respect  the  practice  of  bringing  actions  on 
such  parol  representations  was  an  evasion  of  the  Statute 
of  Frauds;  and  Lord  Tenierden,  (who  framed  the  act),  I 
think,  meant  to  put  all  cases  on  the  same  footing,  where 
one,  on  the  personal  credit  of  another,  gave  personal  credit 
to  a  third,  and  to  make  it  necessary  that  there  should  be 
a  note  in  writing  where  such  credit  was  given  on  the  faith 
of  a  representation,  as  well  as  where  it  was  given  on  the 
faith  of  a  positive  promise.  I  consider,  therefore,  the  mis- 
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chief  to  be  this,  and  no  more.  It  may  be  auggeated  that  B*ek.  of  pieat, 
the  legislature  mighi  have  meant  to  put  an  end  altogether 
to  the  liability  of  one  person  by  a  fraudulent  parol  repre- 
8entation»  whereby  another  received  all  the  benefit  giuned 
by  that  representation ;  but  if  such  had  been  the  intention 
of  the  framer  of  the  act»  I  should  have  supposed  he  would 
have  so  drawn  it  as  to  include  all  cases  of  fraudulent  re« 
presentation,  to  the  intent  or  purpose  that  another  might 
obtain  credit  thereby,  whereas  he  has  certainly  limited 
the  prohibition  to  representations  of  character,  credit,  &c., 
which  circumstances  are  those  that  naturally  bear  on  the 
personal  credit  or  trustworthiness  of  that  third  person,  and 
indicate  in  my  mind  that  the  intention  was  to  apply  the 
enactment  only  to  such  cases  wherein  personal  credit  was 
intended  to  be  given  to  another,  and  the  representation 
rriates  to  such  personal  credit,  that  is,  to  evasions  of  the 
Statute  of  Frauds. 

The  words  of  the  clause  in  question  are,  it^is  to  be  ob- 
served, clearly  inaccurate,  probably  &om  a  mistake  in  the 
transcriber  into  the  Parliamentary  roll.  We  must  make  an 
alteration  in  order  to  complete  the  sense,  and  must  either 
transpose  some  words,  and  read  the  sentence  as  if  it  were 
**  to  the  intent  or  purpose  that  some  other  person  may  ob- 
tain  money  or  goods  upon  credit,"  or  interpolate  others, 
and  read  it  as  if  it  were  "  to  the  intent  or  purpose  to  ob- 
tain credit,  money,  or  goods  on  such  representation.*'  If 
we  assume  Lord  Tenterden's  object  to  have  been  merely 
to  prevent  evasions  of  the  Statute  of  Frauds,  as  we  think 
it  was,  and  use  this  as  a  key  for  the  construction  of  the 
clause,  it  would  induce  one  to  prefer  the  former  alteration, 
by  which  the  clause  is  made  clearly  to  apply  only  to  cases 
where  the  purpose  of  die  representation  is  to  obtain  per- 
sonal credit  for  the  third  person :  but  then,  it  would  not 
apply  to  otf  cases  of  such  credit,  for  it  would  include  money 
and  goads  only,  not  work  and  labour  done  for  the  third 
person,  or  houses  or  land  let  to  him,  on  the  fai^h  of  such 

i2 
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^«^*-^^*»«i  representation;  which,  howeyer,  are  cases  by  no  means 
of  so  frequent  occurrence  as  transactions  in  money  and 
goods.  On  the  other  hand,  if  we  make  the  latter  alteration, 
using  the  same  key  to  the  construction  of  the  clause,  we 
must  reject  the  words  *'  money  or  goods ''  as  surplusage^ 
as  they  would  be  included  in  the  general  term  credit.  I 
think  it  highly  probable  that  the  first  correction  would 
make  the  clause  such  as  Lord  Tenterden  originally  wrote 
it ;  but  whichever  is  adopted,  I  am  of  opinion  that  the 
statute  applies  only  to  those  cases  in  which  the  represent 
tation  is  made,  relating  to  the  trustworthiness  of  a  third 
person,  with  the  intent  that  be  may  obtain  personal  credit 
on  the  faith  of  such  representation. 

I  do  not  by  any  means  intend  to  say,  that  a  representa- 
tion as  to  the  condition  or  value  of  a  particular  part  of  a 
man's  property,  may  not  relate  to  or  concern  his  **  cha* 
racter,  credit,  &c.,"  within  the  meaning  of  these  words ;  it 
would  do  so  where  the  declared  object  of  the  inquirer 
should  be  to  give  credit  to  a  third  person  upon  his  per- 
sonal responsibility,  and  he  b  seeking  information  as  to 
part  of  the  means  which  constitute  its  value ;  but  where 
the  representation  is  made  as  to  the  state  of  part  of  the 
property  of  such  third  person,  not  as  an  element  of  trust- 
worthiness, but  with  a  view  that  the  inquirer  should  obtain 
a  right  to  the  thing  itself,  I  am  of  opinion  that  such  a  re- 
presentation in  no  way  relates  to  or  concerns  the  character, 
conduct,  credit,  ^'  ability,"  trade,  or  dealings  of  that  third 
person,  within  the  meaning  of  this  act. 

For  these  reasons,  I  am  of  opinion  that  the  rule  ought 
to  be  made  absolute. 

Lord  Abinoek,C.  B. — ^This  was  a  motion  to  set  aside  a 
nonsuit  upon  the  statute  of  9  Geo.  4,  c.  14,  s.  6.  The 
action  was  brought  upon  an  alleged  false  representation  of 
the  defendant  that  the  marriage  settlement  of  Lord  Ed- 
ward  Thytme  was  only  charged  with  three  specific  annul- 
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ties,  whereas  it  wag  charged  in  addition  with  a  mortgage  ^ck.  ^f  Pkan, 
for  20,000/.  to  his  father,  the  Marquis  of  Bath;  upon  which  ^^ 
representation  the  plaintiff  was  induced  to  advance  to  Lord 
Edward  a  siim  of  money  upon  an  annuity  secured  by  a 
charge  upon  the  marriage  settlement.  Upon  the  objection 
urged  at  the  trial,  that  the  representation,  not  being  made 
in  writing,  could  not  by  virtue  of  the  statute  be  the  ground 
of  an  action,  the  plaintiff  was  nonsuited ;  since  which  the 
question  has  been  fully  discussed  upon  a  motion  to  set  the 
nonsuit  aside,  and  the  Court  has  taken  some  time  to  con- 
sider of  the  judgment  which  ought  to  be  given.  And  I  am 
of  opinion  that  the  rule  for  setting  aside  the  nonsuit  should 
be  discharged. 

The  statute  of  9  Geo.  4,  c.  14,  commonly  called  Lord 
Tewterden'9  act,  was  introduced  to  supply  a  defect  which 
had  been  found  by  experience  to  exist  in  the  29  Car.  2, 
c  S,  s.  4,  the  material  part  of  which,  as  it  applies  to  this 
case,  is  in  these  words — *^  That  no  action  shall  be  brought 
whereby  to  charge  the  defendant  upon  any  special  pro- 
mise  to  answer  for  the  debt,  default,  or  miscarriage  of 
another  person,  unless  the  agreement  on  which  such  ac- 
tion shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto  lawfully  autho- 
rized.'* The  obvious  policy  of  this  statute  was  to  prevent 
that  fraud  and  perjury  which  had  been  found  by  expe- 
rience, or  was  thought  probable,  to  arise  from  trusting  to 
evidence  of  less  authority  than  that  of  a  written  document 
for  fixing  upon  a  defendant  the  responsibility  for  the  debt, 
default,  or  miscarriage  for  which  another  person  was  pri- 
marily liable.  This  statute  clearly  extends  to  promises  to 
answer  for  the  debt,  default,  or  miscarriage  of  another, 
whether  that  debt  is  secured  by  mortgage  or  other  specific 
pledge,  or  the  default  or  miscarriage  arises  from  the  failure 
of  a  specific  security. 

This  statute  seems  to  have  successfully  accomplished 
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^^^'  %a^^'  ^^  object,  tiQ  a  mode  wag  discovered  of  erading  it,  by 
shaping  the  demand,  not  upon  a  ipecial  promise,  which 
the  statute  supposes,  but  upon  a  tort  or  wrong  done  to 
the  plaintiff,  by  some  false  or  fraudulent  representation 
of  the  defendant,  to  induce  him  to  contract  with  another 
person.  The  first  case  of  this  kind  was  that  of  Padey  v. 
Freeman  {a).  In  that  case  Mr.  Justice  Qrose  differed 
from  the  other  Judges ;  he  treated  it  as  a  case  entirely 
new,  for  which  there  was  no  precedent,  and  as  a  means 
of  evading  the  Statute  of  Frauds  so  obvious,  that  he  pre* 
dieted  an  abundant  succession  of  actions  of  the  same  sort 
as  the  result  of  that  determination.  The  other  Judges, 
Lord  Kenyofif  Mr.  Justice  AshhursU  and  Mr.  Justice 
Butler,  admitted  that  there  was  no  precedent  for  such  an 
action,  but  thought  there  were  principles  to  be  found  in 
the  law  to  support  it ;  and  Lord  Kenyan  in  particular, 
with  that  high  tone  of  moral  feeling  which  ever  distin-> 
guished  his  judgments,  pronounced  that  the  law  would 
have  been  very  defective  if  it  had  not  given  a  remedy  fbr 
an  injury  resulting  from  a  gross  breach  of  the  plainest 
rules  of  morality.  Whatever  may  have  been  the  merit  of 
this  decision,  it  is  certain  that  the  prediction  of  Mr»  Jus- 
tice Grose  has  been  fully  accomplished.  The  case  of 
Pasley  v.  Freeman  has  been  the  foundation  of  a  nume«* 
rous  class  of  cases  of  the  like  kind,  some  few  of  which 
only  have  found  their  way  into  the  printed  reports,  the 
great  majority  having  passed  without  further  notice  after 
the  struggle  for  the  verdict  ceased.  It  was  to  remedy  the 
inconvenience  resulting  from  the  frequency  of  those  actions 
that  Lord  Tenterden  introduced  the  statute  9  Cteo.  4, 
c.  16,  s.  6,  which  is  in  these  words:  ''And  be  it  further 
enacted,  that  no  action  shall  be  brought  whereby  to 
charge  any  person  by  reason  of  any  representation  or 
assurance  made  or  given  concerning  or  relating  to  the 

(a)  3  T.  R.  51. 
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character,  conduct,  credit,  ability,  trade,  or  dealings  of  fxcA.  of  Pleat, 
any  other  person,  to  the  intent  or  purpose  that  such  other  ^ 

person  may  obtain  money,  credit,  or  goods  upon,  unless        Lydb 
such  representation  or  assurance  be  made  in  writing,  signed     barnaro. 
by  the  party  to  be  charged  therewith.** 

It  has  been  contended,  that  the  case  now  before  us  does 
not  fall  within  the  proper  construction  of  this  statute,  be<* 
cause  it  is  the  case  of  a  false  representation  of  a  particular 
fact ;  that  it  was  not  a  representation  concerning  the  ge- 
neral ability  of  Lord  Edward  Thynne,  or  made  with  an 
intention  that  credit,  or  money,  or  goods  should  be  ob- 
tained^ upon  the  belief  of  his  general  ability;  and  that  the 
statute  ought,  by  construction,  to  be  confined  to  cases 
where  the  representation  concerns  the  general  ability,  or 
where  the  party  to  whom  it  is  made  proposes  only  to  rely 
on  the  general  ability,  or  personal  security  or  promise,  of 
the  person  to  be  trusted. 

It  is  true  that  the  question  raised  turns  upon  the  mean- 
ing of  the  word  abiliiy  in  the  act.  The  first  objection 
pre*8uppo8es  that  the  word  general  ought  to  be  implied 
before  the  word  abiliiy,  in  order  to  give  to  the  whole 
clause  the  sense  contended  for.  Now,  it  seems  to  me  to 
be  contrary  to  the  first  principles  which  ought  to  govern 
the  construction  of  a  remedial  statute,  to  introduce  words 
by  implication  for  the  purpose  of  narrowing  the  remedy, 
and  thereby  excluding  a  particular  class  of  cases  that  are 
obviously  within  the  mischief.  For  if  this  construction 
should  prevail,  the  mischief  apprehended  by  Mr.  Justice 
Grose,  and  verified  by  experience,  will  be  met  by  a  very 
inadequate  remedy,  as  it  will  be  found  very  easy  to  make 
such  actions  turn  upon  representations  and  assurances, 
that  are  collateral  to  the  general  ability  of  a  third  person. 
Such,  for  instance,  as  the  representation  of  the  value  of  a 
particular  estate,  either  in  land  or  goods ;  of  the  power  to 
charge  it;  of  the  soundness  of  the  title;  of  the  expecta- 
tbns  of  the  party,  or  his  right  or  well-grounded  hope  of 
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Exch,  of  Pleat,  a  legacy,  succession,  inheritance,  or  office.  The  inquiry  of 
the  party  seeking  information  will  be  ingeniously  directed 
to  some  specific  object  or  circumstance  from  which  the 
ability  of  the  party  to  perform  the  engagement  upon 
which  he  is  trusted  with  money  may  be  inferred,  and  thus 
a  plentiful  crop  of  actions  will  be  left  behind,  whereby, 
upon  verbal  representations  alone,  a  defendant  may  be 
charged  with  the  debt,  default,  or  miscarriage  of  another. 
As  in  the  present  case,  it  is  plain  that  the  defendant  is 
sought  to  be  charged  for  the  debt,  default,  and  miscar- 
riage of  Lord  Edward  Thynne^  in  the  non-payment  of 
the  annuity  which  he  contracted  to  pay*  And  I  cannot 
very  well  see  the  policy  of  requiring  a  written  represen- 
tation of  the  general  ability  of  Lord  Edward  Thyrme  to 
pay  an  annuity  by  means  of  his  general  pecuniary  re- 
sources, and  at  the  same  time  of  excluding  the  necessity 
of  a  written  representation  of  his  ability  to  pay  it  out  of  or 
by  means  of  a  particular  unfettered  fund.  The  one  and 
the  other  are  equally  susceptible  of  misapprehension,  of 
uncertainty,  of  distortion,  of  misconstruction,  or  of  being 
invented  by  fraud  and  supported  by  perjury. 

But  after  all,  what  does  the  general  ability  or  substance 
of  a  man  consist  in,  but  in  one  or  more  particuhir  sources 
from  whence  it  is  derived  ?  He  may  have  a  landed  estate 
unfettered  by  mortgage  or  other  incumbrance,  or  a  sum 
of  money  in  the  funds,  or  a  large  capital  embarked  in  a 
successful  trade,  or  a  large  balance  in  his  banker's  hands. 
Upon  all  or  any  one  of  these  his  general  ability  may  de- 
pend. Can  it  be  said,  that  a  representation  of  any  one  of 
these  sources  of  ability  has  no  relation  to  his  general  abi- 
lity ?  Suppose  that  in  the  case  now  before  us,  the  in- 
quiry had  been  in  the  strictest  sense  concerning  the  ge- 
neral ability  of  Lord  Edward  Thynne^  and  the  answer 
had  been  in  these  words  :  "  I  know  nothing  of  his  cir- 
cumstances, but  that  he  is  entitled  by  his  marriage  set- 
tlement to  the  dividends  for  his  life  of  a  sum  of  forty- 
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three  thousand  poundsi  which  are  invested  in  the  funds,    Exch.qf  Pleas, 
and  that  at  least  one-half  of  these  dividends  are  unfettered  ^ 

by  any  charge  upon  them.*'  Could  this  answer  be  said  Ltde 
to  have  no  relation  to  the  question  ?  Would  it  not  be  m  Barnard. 
effect  an  answer  from  which  the  party  inquiring  might 
imply  the  general  ability  of  Lord  Edward  Thynne  to  a 
certain  extent  ?  Would  it  not  be  a  resource  entitling  him 
to  credit,  that  he  should  have  the  ability  to  charge  this 
fund  for  his  life,  to  the  amount  of  half  the  dividends  ? 
Can  it  be  denied  that  it  forms  a  part  of  a  man's  general 
ability  that  he  is  able,  by  specific  means,  to  give  sufficient 
security  to  pay  the  money  he  borrows,  or  to  comply  with 
any  other  pecuniary  engagements  into  which  he  enters  ? 
The  objection  is  more  specious  in  the  second  form, 
namely,  that  in  this  case  the  plaintiff  never  meant  to  re* 
ly  on  the  ability  of  Lord  Edward^  or  upon  his  character^ 
conduct,  credit,  trade,  or  dealings,  but  upon  a  specific 
security,  respecting  which  alone  his  inquiries  were  directed, 
and  that  the  statement  does  not  extend  to  a  false  repre- 
sentation of  the  value  of  any  specific  property.  This  ob- 
jection, however,  appears  to  me  to  be  founded  on  a  fal- 
lacy. In  fact,  the  plaintiff  meant  to  rely  on  the  ability 
of  Lord  Edward  Thynne  to  give  him  an  efficient  security 
to  repay  him,  by  way  of  a  life  annuity,  the  money  he  ad- 
vanced. It  was  to  ascertain  this  ability  that  he  made  the 
inquiry,  and  it  was  upon  the  alleged  faith  he  put  in  the 
answer  that  he  advanced  the  money.  That  answer  was, 
in  the  very  words  of  the  statute,  a  representation  relating 
to  the  ability  of  Lord  Edward  Thynne^  made  to  the  in- 
tent that  he  might  obtain  money  from  the  plaintiff.  Can 
it  make  any  difference,  in  reason  or  policy,  or  the  mischief 
to  be  remedied,  that  the  party  lending  the  money  or  fur- 
nishing the  goods  intends  to  take  a  specific  security? 
Is  the  ability  to  give  an  efficient  security  the  less  a  part  of 
the  ability  of  the  party,  because  the  person  inquiring 
means  to  take  such  security  ?  Can  the  intention  of  the 
inquirer  alter  the  relation  of  the  answer  to  the  ability  of 
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Exeh.  qfpietut  the  party?  According  to  this  objection,  an  inquiry  whe-^ 
1836.  ^Yier  a  party  wishing  to  borrow  money  has  an  estate  in 
land  of  5000/.  a-year,  or  lOOfiOOL  free  of  all  incumbrances, 
or  a  large  investment  in  goods  addressed  to  foreign  mar- 
kets, upon  which  he  may  assign  the  bill  of  lading,  would 
not  be  an  inquiry  respecting  his  ability,  if  the  object  of 
the  inquirer  were  to  obtain  a  specific  security  for  money 
lent;  but  if  the  object  were  to  lend  money  on  his  personal 
credit  only,  then  the  inquiry  would  relate  to  his  ability, 
and,  consequently,  the  answer  to  such  an  inquiry  would 
or  would  not  concern  or  relate  to  the  abiUty  of  the  party 
wanting  the  money,  according  to  the  intention  of  the  party 
making  the  inquiry.  The  statement  of  such  a  conclusion 
as  the  necessary  consequence  of  the  argument,  is  in  effect 
a  sufficient  refutation  of  it.  The  statute  says  nothing  of 
the  object  of  the  party  making  the  inquiry,  nor  indeed 
of  the  inquiry  itself.  It  speaks  only  of  a  representation  or 
assurance  concerning  or  relating  to  the  ability  of  any 
other  person,  to  the  intent  or  purpose  that  such  other 
person  should  obtain  money,  goods,  or  credit.  And  it 
seems  to  me,  that  there  is  no  necessity  which  compels  us, 
nor  advantage  to  be  gained  that  should  induce  us,  to  mix  ' 
up  with  these  plain  words,  or  to  qualify  them  by,  any 
reference  to  the  object  of  the  party  to  whom  the  repre- 
sentation is  made,  of  taking  security  upon  any  specific 
fund  for  the  money  or  goods  obtained  from  him.  The 
author  of  this  statute  appears  to  have  had  the  Statute  of 
Frauds  before  him.  Some  of  his  words  are  adopted  from 
that  statute,  and  where  he  has  repudiated  the  words  be- 
fore him  and  adopted  others,  he  seems  to  have  done  so 
with  a  view  not  to  narrow,  but  to  extend  his  remedy  to 
all  possible  cases  in  which  litigation,  fraud,  or  perjury, 
might  be  prevented,  by  requiring  a  written  document  to 
attest  a  representation  or  assurance  concerning  or  relat- 
ing to  the  conduct,  character,  credit,  or  ability  of  an- 
other, by  means  of  which  representation  and  assurance 
the  party  making  it  intended  that  other  person  to  obtain 
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moneys  goods,  or  credit.  Now,  it  is  plain  that  the  remedy  E*ch.  ofPhat, 
proposed  by  the  Statute  of  Frauds  extended  to  a  pro- 
mise to  pay  any  debt,  or  answer  for  any  default  of  an* 
other,  whether  that  debt  was  secured  by  mortgage  or  not, 
or  whether  specific  security  was  taken  or  not  agunst  that 
default;  whereas,  by  the  construction  now  contended  for, 
though  a  promise  to  pay  a  debt  of  another,  secured  by 
mortgage,  is  within  the  Statute  of  Frauds,  yet  a  false  re- 
presentation of  the  value  of  the  property  is  not  within 
Lord  Tenierden*8  act ;  nor  can  any  representation  of  the 
▼alue  of  specific  property  be  determined  to  be  within  the 
act,  till  the  party  to  whom  it  is  made  shall  have  finally 
concluded,  whether  he  will  take  a  specific  security  or  rely 
on  the  personal  credit  of  the  party  who  is  represented  to 
be  able  to  give  that  security.  It  seems  to  me,  therefore, 
that  the  true  construction  of  the  statute  is,  that  the  repre- 
sentation or  assurance  should  concern  or  relate  to  the 
abUity  of  the  other  person,  effectuaUy  io  perform  and 
satisfy  the  engagement  of  a  pecuniary  nature,  into  which 
he  has  proposed  to  enter,  and  upon  the  faith  of  which  he 
is  to  obtain  money,  credit,  or  goods.  And  as  the  repre- 
sentation in  this  case  was  clearly  one  of  that  nature,  I 
think  it  was  within  both  the  words  and  spirit  of  the  statute. 
With  regard  to  the  remarks  which  have  been  made  upon 
the  introduction  into  the  statute  of  the  word  upon,  without 
any  grammatical  relation  to  the  other  words  of  the  sentence, 
I  must  observe,  that  I  am  decidedly  of  opinion  that  this 
word  must  be  rejected  as  nonsensical,  and  that  we  cannot 
admit  a  conjectural  transposition  of  it  in  order  to  inter- 
pret the  statute.  Neither  do  I  think  that  either  of  the  con- 
jectures offered  gives  the  most  probable  account  for  the 
introduction  of  the  word.  The  manuscript  of  this  clause 
most  probably  contained  the  word  thereupon ;  on  revising 
it,  the  author  considered  that  the  word  was  superfluous 
to  express  his  meaning,  and  that  it  might  possibly,  if  it 
had  any  effect,  rather  narrow  the  construction.    He  has 
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Exeh,  of  Pleas, 
1836. 

^ y ' 

Ltde 

V. 

Bahnakd. 


therefore  meant  to  strike  it  out,  but  has  not  carried  his 
erasure  with  sufficient  force  through  the  latter  part  of  the 
word.  The  word  upon  has,  therefore,  found  its  way  into 
the  print,  and  has  escaped  notice  afterwards  when  the 
bill  was  in  committee.  The  printers  of  bills  for  the  two 
houses  seldom  commit  an  error  on  the  side  of  omission. 
Every  thing  which  is  not  beyond  doubt  erased  in  MS* 
is  sure  to  be  served  up  in  print,  and,  if  it  should  after- 
wards escape  detection  in  committee,  finds  its  way  upon 
the  rolls  of  Parliament,  and  into  the  Statute  Book. 


Lord  Abingeb,  C.  B.,  then  said — The^  Court  being 
equally  divided  in  opinion,  the  efiect  would  be  that  the 
rule  would  be  discharged  ;  but  the  question  being  one  of 
much  importance,  the  Court  are  disposed  to  allow  the 
defendant  to  have  a  new  trial  on  payment  of  costs,  in 
order  that  he  may  have  an  opportunity  of  raising  the 
question  on  the  record,  for  the  opinion  of  a  Court  of 
Error. 

Rule  accordingly. 


Thomas  v.  Shillibeer  and  Morton. 


Assumpsit  for  money  had  and  received,  and  on  an 
account  stated. — The  defendant  Morton  suffered  judg- 


dtMSumptii 
against  two  de- 
fendants, S,wad 
M,,  for  money 

had  and  received.  Plea,  as  to  25/.,  parcel  &c.,  that  on  &c.,  the  defendants  were  carrying  on  business 
in  partnership,  and  employing  many  servants;  that  while  they  were  such  partners,  the  plaintiff  de- 
posited with  them,  as  such  partners,  the  said  sum  of  251,  as  a  security  for  his  faithfully  accounting 
for  all  monies  received  by  him  as  their  servant,  to  be  repaid  to  him  on  quitting  their  employ;  that 
they  dissolved  partnership,  and  it  was  thereupon  agreed  between  them  that  the  defendant  S,  should 
take  upon  himself  the  pajrment  of  part  of  the  debts,  and  retain  in  his  employ  certain  of  the  ser- 
vants ;  and  that  the  defendant  M.  should  take  upon  himself  the  payment  of  other  debts,  and  retain 
in  his  employ  others  of  the  servants;  and  that,  in  pursuance  of  such  agreement,  M.  took  upon  him- 
self the  payment  of  the  25L  to  the  plaintiff,  and  retained  the  plaintiff  in  his  sole  employ ;  that  the 
plaintiff  had  notice  of  all  the  premises,  and  assented  to  such  agreement  and  retainer  by  M,,  and  in 
consideration  thereof  discharged  S.  from  his  promise  as  to  the  25/. 

lUplieaiion,  that  M.  did  not  retain  the  plaintiff  in  his  sole  employ,  nor  did  the  plaintiff  assent  to 
such  agreement  and  retainer,  or  discharge  the  defendant,  &&,  and  issue  thereon. 

After  verdict  for  the  defendant  on  this  issue — Heid,  that  the  plaintiff  was  entitled  to  judgment 
Hon  obitante  veredicto,  on  the  ground  that  no  contract  was  shewn  which  made  M,  solely  liable  to 
the  plaintiff. 
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menk  by  default  The  defendant  ShiUibeer  pleaded,  first,  Exek.  ofPieat, 
except  as  to  the  sum  of  251.,  parcel  of  the  several  sums 
of  money  in  the  declaration  mentioned,  non  assumpsit ; 
seeondliff  as  to  the  said  sum  o{2!}L,  parcel  &c.»  actionem 
non,  because,  be  says,  tbat  on  the  ISth  January,  1833, 
the  said  defendants  were  carrying  on  together,  in  partner- 
ship, the  business  of  omnibus  proprietors,  and  were  em- 
ploying therein  very  many  servants  and  agents;  and  that 
whilst  they  were  such  partners  as  aforesaid,  to  wit,  on  &c., 
the  plaintiff  deposited  with  the  defendants,  as  such  partners 
as  aforesaid,  the  said  sum  of  251,,  parcel  &c.,  as  security 
for  the  plaintiff's  faithfully  accounting  for  all  monies  re- 
ceived by  him  as  their  servant,  to  wit,  as  their  conductor, 
to  be  repaid  to  the  plaintiff  on  his  quitting  their  employ : 
that  afterwards,  to  wit,  on  the  9th  January,  18S4,  the  said 
partnership  was  duly  dissolved  by  mutual  consent,  and 
upon  the  occasion  of  the  said  dissolution  it  was  agreed  by 
and  between  the  defendants  that  the  defendant  ShiUibeer 
should  take  upon  himself  the  payment  of  a  certain  part  of 
the  debts  due  from  the  defendants  as  such  partners  as 
aforesaid,  and  should  retain  in  his  sole  employ  certain  of 
the  said  servants  then  lately  employed  by  the  defendants 
in  their  joint  business  as  aforesaid,  and  that  the  said  de- 
fendant Morion  should  take  upon  himi^elf  the  payment  of 
a  certain  other  part  of  the  said  debts,  and  should  retain 
in  his  sole  employ  certain  other  of  the  said  servants:  and 
the  said  Morion,  in  pursuance  of  the  said  agreement,  then 
took  upon  himself  the  payment  to  the  plaintiff  of  the  said 
sum  of  25L,  parcel  &c.,  so  deposited  by  the  plaintiff  with 
the  defendants  as  aforesaid,  and  then  retained  the  plaintiff 
in  his  sole  employ  and  service :  and  the  said  defendant 
ShiUibeer  avers  that  the  plaintiff  had  notice  of  all  the  pre- 
mises, to  wit,  on  the  day  and  year  last  aforesaid,  and  then 
assented  to  the  said  last-mentioned  agreement,  and  to  the 
said  undertaking  and  retainer  of  the  said  defendant  Morton, 
and,  in  consideration  of  the  premises  respectively,  the 
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Bxeh,  of  PUat,  plaintiff  then  wholly  discharged  the  defendant  ShilUbeer 
from  his  siid  promise,  so  far  as  it  relates  to  the  said  sum 
of  252.  y  parcel  &c — ^Verification. 

Replication  to  the  latter  plea— That  Morion  did  not 
retain  the  plaintiff  in  his  sole  employ,  nor  had  the  plaintiff 
notice  of  all  the  premises,  nor  did  he  assent  to  the  said 
last-mentioned  agreement,  undertaking,  and  retainer  of 
Morion^  or  discharge  the  defendant  Shillibter  from  his 
£aid  promise  so  far  as  it  relates  to  the  said  sum  of  S52., 
parcel  &c. ;  concluding  to  the  country :  and  bsue  thereon. 

At  the  trial  before  BoUand,  B.,  at  the  Sittings  at  We$U 
minster^  the  agreement  and  retainer  by  Morton^  as  stated 
in  the  plea,  being  proved,  the  defendant  had  a  yerdict  on 
the  second  issue.  In  Michaelmas  Term,  Crow'der  obtained 
a  rule  to  shew  cause  why  judgment  should  not  be  entered 
for  the  plaintiff  son  obstante  veredicto^  on  the  ground  that 
the  second  plea  was  bad  in  substance,  for  not  alleging  that 
Morion  promised  the  plaintiff  to  pay  him  the  251. ;  citing 
Price  V.  Easton{a). 

Barsiow  now  shewed  cause. — The  plea  is  a  sufficient 
answer  to  the  action,  inasmuch  as  it  shews  that  Shillibeer 
is  discharged  from  the  joint  contract  with  the  plaintiff,  and 
that  the  plaintiff  has  taken  Morion  as  his  debtor.  The 
strictness  of  the  rule  as  to  the  transfer  of  debts  on  a  dis- 
solution of  partnership,  which  was  laid  down  in  David  v. 
EUice{b)^  has  been  much  relaxed;  T/iompsonv.Percival{c). 
[Parke,  B. — ^The  difficulty  here  is  to  find  matter  in  the 
plea  to  shew  that  an  action  could  be  maintained  by  the 
plaintiff  against  Morion  alone,  without  bis  having  a  right 
to  plead  in  abatement  the  non-joinder  of  ShilUbeer.']  Jt  is 
submitted  that  ShilUbeer  is  entirely  discharged,  and  that 
a  count  could  be  framed  against  Morion,  to  which  be 
could  not  plead  the  non-joinder.  Jt  is  true  there  is. no  ex- 

(a)  4  B  &  Ad.  433 ;  1  Nev.  &  {c)  3  Nev.  &  M.  167 ;  5  B.  & 
M.30S.  Adol.92S. 

(6)7D.&R.690;5B.&C.196. 
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press  allegation  that  Morton  promised  the  plaintiff  to  pay  Exch.  of  Pieas, 
him;  but  it  is  in  substance  the  same,  if  a  number  of 'facts 
be  stated,  the  combination  of  which  shews  irresistibly  that 
a  suflBcient  cause  of  action  has  been  created  against  Mor- 
ion  alone.  After  Terdict,  nothing  more  is  necessary  than 
the  statement  of  such  facts,  as,  being  stated  by  witnesses 
at  Nisi  fVfW/ would  be  sufficient  to  shew  a  right  to  recover 
against  Morton.  The  legal  promise  to  pay  is  no  more  than 
the  result  of  those  facts.  In  an  action  for  money  lent,  an 
admission  that  the  money  was  borrowed  is  sufficient  to 
entitle  the  plaintiff  to  recover ;  he  need  not  prove  a  pro- 
mise to  pay,  which  is  the  necessary  implication  of  law. 
[Alderson,  B. — Must  not  the  declaration  in  such  case  aver 
that  the  defendant  promised?  Lord  Abinger,  C.B. — 
You  must  not  plead  evidence.]  The  legal  meaning  of  the 
agreement  stated  in  the  plea  is  an  agreement  by  Morton  to 
pay  the  plaintiff.  [Paries  B. — It  must  be  an  agreement 
with  the  plaintiff.  Lord  Abinger,  C.  B. — ^It  is  a  very  dif- 
ferent thing  whether  the  plaintiff  made  no  objection  to  an 
agreement  to  which  he  was  not  a  party,  and  whether  an 
agreement  was  made  with  him^  whereby,  in  consideration 
of  his  releasing  one  partner,  the  other  undertook  to  pay 
the  debt.]  It  is  submitted  that  these  facts  would  prove  a 
count  on  such  an  agreement.  They  amount  to  this,  that 
both  parties  come  to  the  plaintiff,  and  state  an  arrange- 
ment between  them,  and  he  assents  to  it.  [Parke,  B. — ^The 
difficulty  ts,  you  have  not  got  them  all  together  on  the  face 
of  your  plea.  But  there  may  be  a  question,  whether  the 
latter  part  of  the  plea,  which  states  the  retainer  of  the 
plaintiff  by,  and  his  service  with,  Morton,  is  not  sufficient 
to  support  the  verdict.  The  discharge  of  Shillibeer  is 
alleged  to  be  **  in  consideration  of  the  premises  respec- 
tively :**  if  some  of  the  premises  furnish  an  adequate  con- 
sideration, that  is  sufficient]  The  retainer  and  service  do 
furnish  an  adequate  consideration.  There  is  a  benefit  to 
the  plaintiff  in  being  continued  in  the  employment ;  and  in 
consequence  of  the  agreement,  the  concern  is  kept  on  foot 
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Exeh.  tf  Pleat,  for  the  benefit  of  the  servants,  when  it  miffht  have  been 

-     broken  up  altogether.    [Lord  Abinger,  C.  B — The  dis- 

TB0MA8       charge  o{ ShilUbeer  is  a  discharge  from  a  joint  promise; 

sbillibb£r.  that  is  a  discharge  of  both ;  then  have  you  shewn  that  in 
consequence  of  that  discharge  the  plaintiff  had  a  remedy 
agains  tany  body  else  ?  because  you  have  not  shewn  any 
promise  by  Morton.']  It  is  submitted  that  on  this  record 
judgment  might  be  given  against  Morton  alone;  the  joint 
contract  being  discharged,  and  a  new  one  created  against 
him  alone.  But  the  agreement  as  to  the  retainer  is  suf- 
ficient without  introducing  Morton  into  it  at  alL 

Crowder,  in  support  of  the  rule. — The  only  real  question 
on  the  plea  is,  whether  there  is  any  contract  between 
Morton  and  the  plaintiff.  If  the  retainer  is  a  sufficient 
consideration,  the  discharge  otShUUbeer  would  be  equally 
a  discharge  of  Morton.  But  the  whole  plea  goes  upon 
the  supposition  that  the  original  debt  is  subsisting,  only 
that  it  is  transferred  to  Morion.  The  argument  would  go 
to  this ;  that  a  plea  alleging  a  transfer  of  a  debt  might 
amount  to  a  discharge  of  it  altogether.  The  defendant 
never  intended  to  allege  any  consideration  moving  to  a  re- 
lease  of  the  debt.  The  retainer  of  the  plaintiff  is  only  a 
retainer  by  Morton;  the  plaintiff  was  before  the  servant  of 
both ;  what  benefit  is  it  to  him  to  remain  in  the  service  of 
one  of  them  ?  The  defendant  has  not  stated  any  discharge 
from  the  joint  service. 

Lord  Abinoer,  C.  B. — It  does  not  appear  on  the  face  of 
the  plea,  that  the  two  were  not  under  an  obligation  to 
keep  the  plaintiff  in  their  service,  or  that,  upon  the  dis- 
solution, the  defendant  Morton  came  under  any  obligation 
which  would  prevent  his  discharging  the  plain  tiff  atanytime. 

Parke,  B. — ^That  disposes  of  all  the  consideration,  and 
there  is  no  agreement  at  all  which  makes  Morton  solely 
liable  to  the  plaintiff.     The  rule  must  be  absolute. 
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Alderson,  B. — The  case  comes  to  this,  that  you  must  Sxeh.  rf  Pitat, 

1836 
construe  the  discharge  stated  in  the  plea  to  be  a  discharge  ^ 

of  both  the  defendants,  though  the  plea  treats  it  through-       Tbomas 

out  as  only  a  discharge  of  one.  Shillibbbk. 

Rule  absolute. 


Lamo  v.  Spicbr. 

X  RESPASS  for  assault  and  false  imprisonment. — Plea,  By  the  4  &  5 
not  guilty.     By  consent  of  the  parties,  the  following  case  Zfihe^uM^e 
was,   under  the  order   of  Gurney,   B.,   stated  for  the  ^*^«'^f  »*»»- 

^  tard  child  born 

opinion  of  this  Court.  before  the  pass- 

The  plaintiff  b,  and  at  the  time  of  the  alleged  assault  wboM  mother  is 
and  imprisonment  was,  living  in  the  parish  of  Portsea^  ^^^*J  %mon 
within  the  borough  of  Portsmouth,   in   the  county  of  w  no  longer 

a        >  mt         ••*•••.  1  1  •  liable  on  an  or- 

Southampton.    The  defendant  is,  and  was  at  that  time,  der  of  jusUcet 
one  of  HU  Majesty's  Justices  of  the  Peace  in  and  for  ^^^^^^^' 
the  said  borough.     On  the  7th  day  of  August,  1882,  ^^{fj , J^^  {f^' 
Edward  Carter  and  William  Cooper,  Esquires,  two  of  band  is  of  aUiUy 
His  Majesty's  Justices  of  the  Peace  in   and  for   the     5^u,\he4 
borough  of  Portsmouth,  made  an  order  of  filiation  against  ^^^  ^7^0^'  -' 
the  plaintiff  concerning  a  male  bastard  child,  then  lately  rmtedasarepeai 
born  in  the  parish  aforesaid  of  the  body  of  one  Mary  Ann  &  3,  s.  8,  and  49 
Chalion,  single  woman,  whereby  the  said  last-mentioned  ^^  ^'  ^'  ^^' 
justices  did  adjudge  the  said  plaintiff  to  be  the  reputed 
father  of  the  said  bastard  child ;  and  thereupon  they  did 
order,  as  well  for  the  better  relief  of  the  said  parish  of 
Portsea,  as  for  the  sustentation  and  relief  of  the  said 
bastard  child,   that  the  said  plaintiff  should  pay  or  cause 
to  be  paid  to  the  churchwardens  and  overseers  of  the  poor 
of  the  said  parish  of  Portsea  for  the  time  being,  or  to  some 
or  one  of  them,  the  sum  of  Zs.  weekly  and  every  week 
from  the  then  present  time,  for  and  towards  the  keeping, 
sustentation,  and  maintenance  of  the  said  bastard  child, 
for  and  during  so  long  time  as  the  bastard  child  should  be 
chargeable  to  the  said  parish  of  Portsea.    And  they  did 
VOL.  I.  K  M.  w. 
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Swh.  rf  PUoit  further  order,  that  the  said  Mary  Ann  Chaltm  should  also 
pay  or  cause  to  be  paid  to  the  said  churchwardens  and 
overseers  of  the  poor  of  the  said  parish  of  Portsea  for  the 
time  being,  or  to  some  or  one  of  them,  the  sum  of  6d, 
weekly  and  every  week,  so  long  as  the  said  bastard  child 
should  be  chargeable  to  the  said  parish  of  PortseUy  in  case 
she  should  not  nurse  and  take  care  of  the  said  child 
herself. 

On  the  lOth  day  of  November^  1834,  Mary  Ann  ChaUon 
was  lawfully  married  to  one  Joseph  7be,  who  is  still  living. 
The  said  child  was,  at  the  date  of  the  warrant  hereinafter 
mentioned,  about  the  age  of  three  years,  and  has  been 
living  with  its  mother  and  the  said  Joseph  Toe  since  the 
said  marriage. 

In  obedience  to  the  said  order,  the  plaintiff  paid  weekly 
and  every  week,  the  said  sum  of  2s.  so  ordered  to  be  paid 
by  him  as  aforesaid,  until  the  Ist  day  of  March,  1835, 
when  he  refused  and  ceased  to  make  any  further  payment 
in  obedience  thereto. 

The  said  child  was  chargeable  to  the  said  parish  up  to 
the  time  of  the  said  marriage,  and  after  the  said  marriage 
still  continued  so  chargeable  up  to  the  date  of  the  warrant 
hereinafter  mentioned,  and  was  supported  by  the  officers 
of  the  parish  from  the  payments  so  made  by  the  said  plain- 
tiff as  long  as  they  were  so  made  as  aforesaid ;  and  after 
the  said  plaintiff  discontinued  the  said  payments,  the  said 
child  was  supported  by  the  said  officers  from  the  stock  and 
at  the  expense  of  the  said  parish.  The  means  of  liveli- 
hood of  the  said  husband  and  Mary  Ann  were  at  that 
time  15f«  a^week,  which  he  received  as  wages  for  labour, 
his  family  then  being  himself,  his  said  wife  Mary  Ann, 
and  one  child,  aged  two  years. 

Some  weeks  after  the  said  plaintiff  had  discontinued  bis 
payments,  the  said  parish  officers  informed  the  said  de- 
fendant, so  being  such  justice,  of  the  above  circum- 
stances^  whereupon  the  defendant  issued  his  summons  to 
the  plaintiff  to  appear  before  him  and  answer.    The  said 
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plaintiff  appeared  thereupoiii  and  shewed  cause  before  the  Exck,  of  Pieat, 
said  defendant  why  he  should  not  make  any  further  pay*- 
inentSf  and  refused  to  make  any  further  payments  in  obe- 
dience to  the  said  order.  The  defendant  considered  the 
cause  so  shewn  to  be  insufficient)  and  thereupon  convicted 
the  plaintiff;  and  by  warrant,  dated  the  3rd  day  of  Sep- 
tember, ISS5,  committed  him  to  prison^  in  which  he  te^ 
tbained  a  short  time,  when  he  paid  what  was  required^ 
and  fras  discharged* 

The  action  id  brought  in  respect  of  that  imprisonment* 
No  question  is  raised  regarding  the  said  order,  or  any  of 
the  proceedings  before  the  said  justices,  in  point  of  form, 
nor  regarding  the  sufficiency  of  the  plaintiff's  notice  to  the 
defendant  of  this  action.  All  were  duly  made  according 
to  the  several  statutes  in  such  case  respectively  provided. 
The  question  for  the  opinion  of  the  Court  is — 
Whether,  under  the  above-mentioned  circumstancesi 
the  liability  of  the  plaintiff  to  make  any  further  payments 
in  obedience  to  die  said  order,  after  the  said  marriage,  was 
suspended  or  removed  by  the  statute  of  the  4ih  and  5tb 
IViU.  4,  c  76,  and  particularly  by  the  57th  section  of 
that  statute.  If  the  Court  shall  be  of  opinion  that  his 
liability  was  not  suspended  nor  removed,  then  the  plaintiff 
agrees  that  a  judgment  shall  and  may  be  entered  against 
him  of  nolle  prosequi  immediately  after  the  decision  of 
tfaia  case,  or  otherwise,  as  the  Court  may  think  fit.  But 
if  the  Court  shall  be  of  a  contrary  opinion,  then  the  defen- 
dant agrees  that  judgment  shall  be  entered  against  bin  by 
confeisioni  of  lOl*  damages^  immediately  after  the  decision 
of  this  ease,  or  otherwise,  as  the  Court  may  think  fit* 

TMengCTi  fbr  the  pkinti flr.-^The  plaintiff's  liability  was 
put  an  end  to  by^  or  at  least  suspended  during^  the  mar- 
riage, by  the  operation  of  the  above  clause.  It  may  be 
said  that  it  applies  only  where  the  illegitimite  child  was 
not  actually  chargeable  at  the  time  of  the  marriage.     But 

k2 
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Bzeh.  of  Pkoi,  that  construction  will  not  carry  into  effect  the  intention  of 
■^      ^  *  ^     the  legislature,  which  was  to   prevent  the  husbands  of 
Lano        women  in  such  circumstances  from  obtaining  the  benefit 
Spicbe.       of  that  doujry  of  illegitimate  children,  which  was  so  pemi* 
dous  both  to  the  morality  and  the  industry  of  the  poor. 
Where  the  words  of  a  statute  are  clear  and  unambiguous, 
the  best  course  is  to  adopt  them  according  to  their  natural 
and  ordinary  meaning.    Even  where  the  decision  on  the 
words  of  an  act  of  Parliament  was  calculated  to  defeat  its 
apparent  object,  the  Court  has  held  it  better  to  abide  by 
such  consequence,  than  to  put  upon  it  a  construction  not 
warranted  by  its  words,  in  order  to  give  effect  to  its  sup- 
posed intention.  Rex  v.  Barham  (a). 

Dampier^  contri. — This  order  remained  in  force,  not- 
withstanding the  marriage  of  the  mother.  It  is  made 
*  under  the  8ta;tute  18  Eliz.  c.  2,  s.  2,  as  amended  by  the 
i9  Geo.  S,  c.  68.  The  4  &  5  WUl.  4,  c.  76,  s.  57,  is 
qffirmtUive  only,  and  not  negative^  in  its  terms.  The 
question  then  u,  whether  it  shall  operate  to  destroy  the 
positive  enactments  of  former  statutes.  The  child  is  to 
be  deemed  a  part  of  the  husband's  family  only  **  for  the 
purposes  of  the  act ;"  not  generally,  or  to  all  intents  and 
purposes.  Again,  it  appears  from  s.  70,  which  avoids 
securities  given  for  the  indemnity  of  parishes  as  to  bastard 
children,  that  the  act  meant  to  preserve  in  force  all  such 
as  had  passed  into  absolute  securities  before  the  passing 
of  the  act,  inasmuch  as  it  iis  made  to  apply  only  to  securi- 
ties given  in  respect  to  children  likely  to  be  bom  bastards, 
and  whereof  any  woman  shall  be  pregnant  at  the  time  of 
the  passing  of  the  act.  No  doubt  the  husband  is  liable  to 
the  parish  for  reUef  given  to  the  child;  that  is  to  say,  he 
is  liable,  having  this  fund  provfded  for  him  by  means  of 
the  putative  father.  Both  may.  be  chargeable,  and  both 
primarily  liable  to  the  summary  jurisdiction  of  the  justices: 

(a)8B.&Cres8.  104. 


HILARY  TERM,  6  WILL.  rv. 


133 


in  ihe  tame  manner  as  two  funds  may  co-exist  for  the  re-  ^^\  •/  ^'^^r 

1836 
pair  of  a  highway, — the  primary  liability  of  the  inhabit- 
ants of  the  district,  and  the  tolls  in  the  hands  of  trustees, 
to  which  the  parish  has  a  right  to  resort.  Rex  v.  Nether- 
thong  {a).  Rex  y.  Inhabitants  of  Oxfordshire  {b).  Both  par- 
ties commit  an  offence  if  they  do  not  provide  the  necessary 
fiinds.  The  words  of  the  statute  will  not  be  violated,  but 
maintained,  by  holding  them  applicable  in  their  strict 
terms  only  to  children  thereafter  bom,  or  at  all  events 
to  cases  in  which  there  was  not  before  any  complete 
security.  If  this  be  not  so,  the  justices  in  sessions  will 
have  no  power,  under  s.  7^,  to  make  orders  upon  the  pu- 
tative father  after  the  marriage  of  the  mother. 

ThesigeTf  in  reply. — ^Where  a  later  statute  has  affir- 
mative words  inconsistent  with  those  of  a  former  act,  the 
former  act  must  be  held  to  be  repealed.  Such  is  the  case 
here.  It  is  said  there  are  two  funds  for  the  relief  of  the 
child:  but  the  statute  says  no  such  thing.  The  putative 
father  is  not  to  supply  a  fund^o  the  husband:  so  long  as 
the  child  continues  chargeable,  and  the  charge  is  to  be 
provided  for  under  the  order ^  the  putative  father  is  liable 
to  pay  to  the  parish;  it  is  a  question  altogether  between 
him  and  the  parish  ;  the  husband  has  nothing  to  do  with 
that  fund,  nor  with  the  claim  of  the  parish  on  the  putative 
father.  If  he  has,  how  is  he  to  reach  the  fund?  The  de- 
fendant must  say,  that  payment  by  the  father  to  the  parish 
discharges  the  husband  from  the  obligation  of  mainte- 
nance ;  whereas  the  act  says  positively  that  the  husband 
shall  maintain  the  child.  [Lord  Abinger^  C.  B. — Sup* 
pose  the  husband*  incapable  from  poverty  of  providing  for 
the  child,  what  would  you  say  to  that  case  ?]  Perhaps  the 
liability  might  then  attach  again  on  the  putative  father; 
possibly  the  order  is  only  suspended  while  the  child  con- 
tinues to   be  maintainable  as  a   part  of  the  husband's 

(a)2  B.  &  AM.  1 79.        (&)  4  B.  &  Cress.  194 ;  S.  G.  6  D*  &  R.  231  * 
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Exch,  i  Pka$f  family*    Thisi  however,  would  not  prevent  the  general 
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principle  from  having  effect,  although  in  the  particular 
case  it  might  not  be  capable  of  application.  But  in  such 
case,  the  husband  would  himself  become  chargeable  by 
reason  of  that  inability,  because  he  is  chargeable  for  relief 
given  to  any  part  of  his  family. 

Lord  Abinoer,  C.  B. — I  do  not  know  whether  the  ob- 
ject of  the  legislature  will  be  attained  by  the  decision  to 
which  we  think  ourselves  bound  to  come :  but  I  think  we 
are  bound  to  interpret  the  positive  provisions  of  this  act 
as  we  find  them,  and  that  there  is  no  reason  why  we 
should  speculate  on  what  would  be  the  situation  or  claims 
of  the  parties,  if  the  husband  were  incompetent  to  main- 
tain the  child :  the  efiect  of  that  would  undoubtedly  be, 
under  this  act,  to  bring  the  burden  of  himself  and  all  his 
family  upon  the  parish.  But  under  the  circumstances 
stated  in  this  case,  and  assuming  the  husband  to  be 
competent  to  maintain  the  child  (a),  we  have  here  a  dis- 
tinct parliamentary  provision  imposing  the  charge  upon 
the  husband.  A  fund  is  therefore  provided  for  the  main- 
tenance of  the  child,  and  it  is  no  longer  chargeable  upon 
the  parish  during  the  continuance  of  that  fund*  The 
orders  of  filiation  under  the  former  acts  were  to  be  made 
in  ease  of  the  parish,  and  the  parish  had  no  right  to  insist 
on  them  unless  the  child  were  chargeable.  Then,  by  the 
provisions  of  this  act,  the  child  having  ceased  to  be 
chargeable,  the  parish  has  no  longer  any  power  to  claim 
the  enforcement  of  the  order. 

Parke,  B. — I  am  of  the  same  opinion.  No  question  is 
raised  as  to  the  liability  of  the  maj^strate  in  the  action  of 
trespass ;  the  question  which,  by  agreement  of  the  parties, 
is  submitted  for  our  decision,  is,  whether  the  putative 

(a)  This  was  admitted  between  the  parties,  although  it  was  not  ex- 
pressly  stated  in  the  case. 
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fither  is  still  liable  for  the  maintenance  of  thift  child ;  and  Bxek.  of  putu, 
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it  seesift  to  me  that  be  is  not.    It  is  admitted  that  the 

husband  had  sufficient  funds  for  its  maintenance;  while 
they  remain  sufficient,  the  child  cannot  be  said  to  be 
chargeable ;  but  the  putative  father  is  liable  only  so  long 
as  the  child  continues  chargeable.  It  is  not  necessary  to 
say  what  would  be  the  consequence  in  case  of  the  hus- 
band's incompetency;  but  although  it  is -true  as  a  general 
proposition,  that  affirmative  words  in  a  statute  do  not 
operate  as  a  repeal  of  a  previous  affirmative  enactmenti 
unless  where  they  are  clearly  inconsistent,  yet,  looking  at 
the  general  policy  of  this  act  of  Parliament,  and  seeing  no 
provision  for  the^'ot n^  liability  of  the  husband  and  the  pu- 
tative father,  I  should  say  the  effi^ct  of  the  affirmative 
words  in  this  clause  is  to  repeal  the  provisions  of  the 
former  acts  which  have  been  referred  to,  as  inconsistent, 
and  to  destroy  altogether  the  effect  of  the  order  during 
the  marriage  of  the  mother.  And  it  may  be  observed^ 
that  this  construction  makes  the  whole  system  uniform : 
the  putative  father  can  never  be  called  upon  after  the 
marriage ;  and  it  is  clear  from  s.  72,  that  it  is  only  in  case 
of  the  inability  of  the  mother  that  an  order  of  bastardy 
can  be  made,  in  respect  of  after-bom  children,  by  the 
justices  at  sessions. 

BoLLAKD,  B. — I  am  of  the  same  opinion.  The  words 
of  the  statute  are  clearly  intended  to  impose  upon  the 
husband  the  liability  of  maintaining  the  illegitimate  chil- 
dren of  his  wife.  The  liability  to  the  parish  can,  at  all 
events,  only  arise  out  of  the  inability  of  the  husband;  but 
it  is  admitted  that  he  had  in  this  case  sufficient  ability  to  . 
maintain  the  child.  And  it  is  difficult  to  see  how  the  pu-* 
tative  father  can  continue  liable  at  all.  This  test  may  be 
applied : — suppose,  the  child  being  chargeable,  the  mother 
marries ;  if  the  liability  is  still  upon  the  putative  father, 
this  provision  of  the  act  is  inoperative  altogether.    If  the 
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^«*-  V^fe«,  tiine  arrives  when  the  child  attains  the  age  of  sixteen,  or 

v^.^,^^.J^     if  the  mother  dies,  the  parish  may  be  called  upon  to  bear 

Laho        the  charge,  but  not  till  then.    I  think  the  parish  is,  in 

SncBR.       this  case,  asking  the  Court  to  compel  the  putative  father 

to  do  that  which  he  is  no  longer  bound  to  do  by  law. 

GuBNEY,  B. — The  statute  certainly  transferred  the 
liability  altogether  from  the  putative  father  to  the  hus- 
band. 

Judgment  for  the  defendant. 


GouoENHBiM  0.  Lane  and  Others  (a). 

Where  a  plain-  X  HIS  was  an  action  of  trespass  brought  by  the  plaintifF, 

ptn^pt^md  ^^^  ^^^^  *^  formd  pauperis,   for  assaulting  and  impri- 

i^n*dBro-  zoning  him.    The  declaration  contained  four  counts,  the 

gea,  he  is  eMi-  lust  of  which  WBs  for  imprisoning  the  plaintiff  on  the  ISth 

coito  taxed  hi  the  of  October,  1832.    The  defendants,  six  ii>  number,  seve- 

b  n'St'^Jify  ^  rally  pleaded  the  general  issue  (6).  It  appeared  at  the  trial, 

entitled  to  cotta  that  the  plaintiff  had  been  arrested  on  the  12th  of  October, 

out  of  pockeL 

Where  there  1832,  upou  a  capios  ad  satitfadendum,  which  had  been 

aoesron  one  of  irregularly  issued  out  of  the  Sheriff's  Court,  and  which  was 

^ui^  dffa^  ^^  afterwards  set  aside.     The  plaintiff  had  been  also  arrested 

ceeda  at  the  before  ou  another  writ,  but  the  affidavit  being  defective, 

tiff  ia  oniy^n  °'  that  writ  WBS  also  sct  BSide.     The  plaintiff  also  complained 

^tf  of  aueh  ^^  Other  arrests,  but  one  of  the  defendants,  of  the  name  of 

b^fr^^*^    h  ^^^^^»  being  only  implicated  in  the  last  arrest,  theplain- 

of  the  witneaaea,  tiff's  couuscl,  on  an  objection  being  taken,  elected  to  aban- 

aa  were  necea- 

aaryfbr  the 

iaaue  on  which  he  aucceeded. 

Where,  in  an.  action  by  the  plaintiff  in  >^nMf  jMnpam  agalnat  aeveral  dHendanta,  a  verdict  la 
found  for  aome  of  them,  they  are  not  entitled,  under  the  rule  of  HUary  Term  S  WilL  4,  a.  74,  to 
have  their  ooata  deducted  trim  the  plaintiff*a  ooata,  becauae  tliey  would  not  be  entitled  in  auch  a 
caaa  to  reoeiTe  coati  from  the  plaintiff. 

(a)  Tlu8  case  was   decided  in     inadvertently  omitted. 
Mkhaelmat  Term  last,  but  was        (()  Before  the  new  rules.. 
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don  all  the  other  acts  of  trespass  previously  to  that,    "the    ^''^^/'^^ 
jury  acquitted  three  of  the  defendants  altogether,  but  found     ^  ,    ^'  ^ 
a  verdict  for  the  plaintiflf  against  the  other  three,  Lane^    Gouobnhbiii 
BarraweUfft  BXidDavies,  on  the  fourth  count,  with  one  far-        lahb. 
thing  damages.    The  three  last-mentioned  defendants  were 
acquitted  on  the  three  first  counts,  which  had  been  aban- 
doned.   An  application  was  made  to  Lord  Lyndhurst, 
C.  B.,  at  the  trial,  for  a  certificate  to  deprive  the  plaintiff 
of  costs,   which  his  Lordship  refused.    The  plaintiff's 
attorney  made  out  a  hill  of  costs  against  all  the  defendants, 
to  the  amount  of  1 10/.,  and  delivered  it  to  Lane*s  attor- 
ney, who  acted  for  all  the  defendants ;  and  upon  the  tax- 
ation it  was  objected  before  the  Master,  that  the  plaintiff 
was  only  entitled  to  costs  out  of  pocket,  as  he  had  reco- 
vered less  than  5/.;  but  the  Master  taxed  the  plaintiff's 
costs  in  the  usual  way,  on  the  ground  that  the  posiea 
gave  him  40«.,  and  no  authority  was 'shewn  for  taxing  the 
costs  in  any  other  than  the  usual  way.     The  plaintiff's 
costs  were  taxed  at  81/.  I2s.,  from  which  he  deducted 
10/.  lis.  6dL  as  the  costs  of  Lane,  BarrawcUff,  and  Da* 
vies,  on  the  first  three  counts,  but  he  refused  to  allow 
any  costs  to  the  defendants    who   obtained  a  verdict. 
Erie  had  obtained  a  rule  to  shew  cause  why  the  Master 
should  not  review  his  taxation,  and  why  he  should  not  be 
directed  to  allow  the  plaintiff  his  costs  out  of  pocket  only, 
and  confine  the  costs  to  so  much  of  the  briefs  and  to  such 
of  the  witnesses  only  as  he  should  consider  were  neces- 
sary for  establishing  the  imprisonment  of  the  plaintiff, 
and  the  facts  connected  with  it,  subsequently  to  the  12tb 
at  October,  1832,  and  why  the  defendants  who  were  ac« 
quitted  should  not  hate  their  costs  deducted  from  the 
plamtiff 's  costs. 

Ormoderand  Mansel  shewed  cause. — The  plaintiff,  al- 
though, he  sued  as  a  pauper,  having  succeeded,  is  m  the 
same  situation  with  respect  to  receiving  costs  as  any  other 
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E^ck.  of  pu^t,  plaintiff.     Rice  v.  Brown  (a)  appears  to  be  an  auttiortty 
-     to  ahew^  that  although  a  pauper,  as  such,  can  nerer  pay 

QouoBNHBtM  costs,  yet  that  he  may  receive  them  for  the  defaults  of 
liANc.  his  opponents.  They  also  cited  Blood  v.  Lee  (fi).  Whe- 
ther the  verdict  covers  one  farthing  or  5Lf  it  makes  no  dif* 
ference  as  to  the  plaintiff's  right  to  costs.  Secondly^ 
there  is  no  ground  for  the  application  that  the  Master 
should  confine  the  costs  to  so  much  of  the  brieb  and  to 
such  of  the  witnesses  only  as  were  necessary  (or  esta- 
blishing the  inprisonment  of  the  plaintiff  on  the  ISth  of 
October,  18S2,  and  the  subsequent  facts  connected  with 
it,  because  the  plaintiff  was  obliged  to  adduce  evidence 
before  the  jury  of  the  first  process,  which  was  regular, 
and  to  connect  the  subsequent  arrest  on  the  ca.  #a.  with 
^  the  previous  proceedings.    As  to  the  third  part  of  the 

application,  that  the  defendants  who  were  acquitted  shoald 
have  their  costs  deducted  from  the  plaintiff's  costs,  the 
defendants  cannot  be  entitled  to  receive  costs  from  the 
plaintiff,  because  he  was  suing  in  formd  ptwperis;  and 
the  ride  of  Hilary  Term  2  Will*  4,  s.  74,  which  providea 
that  "  the  costs  of  all  issues  found  for  the  defendant  shall 
be  deducted  from  the  plaintiff's  costs,**  can  only  apply  to 
cases  where  the  defendant  is  entitled  to  receive  costs  from 
the  plaintiff.  They  cannot  be  in  a  better  situation  than 
if  they  had  been  sued  alone ;  and  if  they  had,  and  had 
'got  a  verdict,  they  would  not  have  been  entitled  to  have 
their  costs  from  the  plaintiff,  and  therefore  are  not  now 
entitled  to  have  them  deducted  from  the  plaintiff 'a  costs* 

Erie,  in  support  of  the  rule. — The  rule  is,  that  where 
a  pauper  recovers  less  than  fij.,  the  Master  only  allows 
costs  out  of  pocket.  The  attorney  brings  the  action  in  hia 
client's  name,  at  the  risk  of  recoyering  to  the  extent  of  5/» 
[Aldereon,  B. — Why  should  he  be  allowed  only  coats  out 
of  pocket  ?]  It  is  stated  in  the  affidavits,  that  all  the  pnb- 
(a)  1  Bos.  &  Pull  2-1.  (b)  3  Wils.  24. 
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lie  officers  had  on  that  account  refused  their  fees  for  pass-  BmcH.  (fPitoi, 

1836 
ing  the  record,  sealing  subpoenas^  court  fees,  8ce.,  which  ^ 

they  always  take  when  the  plaintiff  recovers  5^,  which  gouobnhbim 
shew*  that  they  considered  that  a  different  practice  pre-  i^^^^ 
vails  aa  to  taxing  costs,  where  the  verdict  is  for  leas  than 
6L  [Parte,  B.^^Tbe  ai»thorities  are,  that  a  pauper  re^ 
covers  costs  although  he  does  not  recover  5/.,  and  he  is 
entitled  to  have  his  costs  taxed  in  the  usual  way ;  but  the 
officers  do  not  take  their  fees,  unless  he  recovers  that  sum. 
The  understanding  is,  that  he  is  entitled  to  costs  firom  the 
other  ttde,  but  the  attorney's  services  are  gratuitous. 
AUersam^  B. — I  think  that  in  this  respect  the  taxation  was 
correct]  At  all  events,  the  Master  ought  to  review  his  tax- 
ation as  to  the  allowance  of  witnesses,  because  the  greater 
part  of  them  were  quite  unnecessary  to  prove  the  case  as 
respected  the  imprisonment  on  the  l^th  of  Oeiober,  as 
Davie9  had  no  connexion  whatever  with  the  cause  in  re- 
gard to  the  former  imprisonments,  which  were  abandoned 
at  the  trial. 

Parks,  B. — The  taxation  may  be  referred  back  to  the 
Master  on  the  second  objection,  to  ascertain  what  costs 
are  proper,  looking  at  the  case  with  reference  to  the  fiict 
that  the  only  acts  of  trespass  substantiated  against  the  de- 
fendants were  on  the  IStb  of  October  and  subsequent 
days;  and  only  such  costs  can  be  allowed  as  would  have 
been  necessary  if  the  action  had  been  brought  for  the 
trespasses  committed  on  the  ISth  of  October  and  subse- 
quent days.  With  respect  to  setting  off  the  costs  of  the 
defendants  who  succeeded,  it  is  clear  that  we  could  not 
give  them  their  costs,  and  therefore  we  have  no  power  to 
order  them  to  be  set  off.     • 

The  rest  of  the  Court  concurred. 

Rule  accordingly. 
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&teh.  of  Plgttt,  . 
L836. 

Lamb  9.  Thelwbll. 

A  couiii  for  A.SSUMPSIT  for  goods  sold.— The  declaration  stated 

d^r^,  ^  ^hat  the  defendant,  on  the  24ith  October ^  18S5,  was  in- 

tb^^dSfeSdlnt  debted  to  the  plaintiflF  in  20/.  for  goods  sold  and  delivered 

wu  OD  ftc  by  the  pUdntiff  to  the  defendant  at  his  request.    Special 

indebted  to  the  •'           r                                                                         i                   i- 

pidntiff  in  &c,  demurrer,  assigning  for  causes  that  the  declaration  was 

ud^idWered  informal,  in  not  stating  any  time  when  the  said  goods  were 

by  the  pUintifr  goij  and  delivered,  and  that  such  time  ought  to  have  been 

to  the  defendant  '                                 i                            ,          ,        m 

at  hu  requeit,  Stated  with  Certainty,,  and  that  at  least  the  word  ''  then 

forther  ^qs>^  ought  to  have  been  inserted  in  the  declaration  before  the 

jffewi^c^  word  "  sold,"  &c.    Joinder  in  demurrer. 


•pedal  demur- 
rer. 


Addison^  in  support  of  the  demurrer. — The  count  is 
informal  for  the  reason  assigned  by  the  demurrer.  This 
case  is  in  effect  decided  by  Ferguson  v.  Mitchell  (a)  and 
Spyer  v.  Thelwell  (A),  in.  which  a  count  on  an  account 
stated  was  held  bad  for  the  want  of  the  words  ''  then  and 
there,"  that  is  to  say,  of  the  word  ''  then^^  since  the  place 
is  now  sufficiently  indicated  by  the  venue  in  the  margin  (c). 
And  this  is  in  conformity  with  the  rule  of  Trinity  Term 
1  WUL  4,  the  form  there  given  stating  that  '*  the  defen- 
dant was  indebted  to  the  plaintiff  in for  the  price 

and  value  of  goods  then  and  there  bargained  and  sold,'* 
&c.  The  rule  is,  that  every  material  and  traversable  fact 
must  be  laid  with  a  time  certain.  Com.  Dig.  Pleader,  c.  19, 
Demean  v.  Brocklebank  (d).  The  sale  of  the  goods  is 
undeniably  a  material  part  of  the  declaration,  even  more 
so  than  the  promise.  [Lord  Abinger,  C.  B. — The  old 
form  was,  **  before  thai  time  sold  and  delivered ;  **  that  stated 
no  certain  time.]  It  might  not  perhaps  have  been  sus- 
tained if  the  objection  had   been  taken   on  demurrer. 

(a)  2  C.  M.  &  R.  687.  .  (General  Rales  and  Regulations, 

ib)  Ibid.  692.  8.  8). 

(c)  Reg.  Gen.  H.  T.  4  W.  4,         (d)  14  ^ast,  aOl. 
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[Parke,  B.— Are  we  now  to  say  that  that  fonn,  which  has  **^^^*"' 
been  adopted  as  long  as  living  memory  at  least,  is  wrong?] 
A  new  state  of  thmgs  has  been  introduced  by  the  new 
rulesi  and  the  old  formi  if  not  consistent  with  principle, 
ought  no  longer  to  be  adhered  to^  especially  when  it  is  in 
opposition  to  the  rule  itself.  If  the  goods  were  sold  and 
delivered  under  a  previous  agreement,  though  the  delivery 
was  after  action  brought,  that  would  satisfy  this  count  as 
it  now  stands.  In  Trevor  v.  Watt  (a),  it  was  held,  that 
where  a  plaintiff  declares  in  an  inferior  court,  the  eon- 
sideraiion  as  well  as  the  promise  must  be  alleged  to  be 
within  the  jurisdiction,  because  each  was  a  material  and 
traversable  fact  In  several  cases  pleadings  have  been 
held  bad  for  want  of  a  strict  conformity  to  the  rules.  Thus 
a  plea,  in  debt,  that  the  defendant  "  never  did  owe*'  the 
sum  demanded,  instead  of  saying  that  he  never  was  in- 
debted, was  held  bad  on  special  demurrer.  SmeMey  v. 
Joyce  (6).  [Parke^  B. — That  was  upon  a  rule  given  by 
the  authority  of  an  act  of  Parliament ;  but  the  rules  of 
Triniiy  Term  1  WiU.  4,  are  not  so,  and  the  forms  there 
given  are  only  by  way  of  example,  and  not  to  be  exceeded 
in  length.] 

Butby,  conird. — If  it  be  necessary  to  allege  the  time, 
such  allegation  may  be  su£Bciently  collected  from  this  de- 
claration. There  is  a  plain  distinction  between  this  case 
and  those  decided  on  the  account  stated.  There,  the  plain- 
tiff relies  on  one  single  transaction,  the  statement  of  the 
account,  as  at  once  raising  a  promise  by  implication  of 
law ;  and  it  is  therefore  reasonable  that  he  should  be  bound 
to  shew  that  the  account  had  been  stated  at  the  time  when 
the  defendant  is  said  to  be  indebted.  But  on  a  count  for 
goods  sold  and  delivered,  the  plaintiff  may  give  in  evidence 
any  number  of  deliveries  at  different  times,  as  to  which, 

(a)  1  T.  R.  152.  (6)  2  C.  M.  &  R.  721. 
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Baeh.  ofPkat,   therefore,  the  scatement  of  all  the  dates  would  lead  to  un* 
1836* 

necessary  prolixity.  The  forms  given  in  the  rules  of  TWnt/y 

Term  1  tfill.  4,  are  not  prescribed  as  forms  to  be  invariably 
adopted,  but  have  reference  merely  to  costs: — the  object 
of  the  rule  being  the  prevention  of  expense  by  the  un* 
reasonable  length  of  pleadings  in  common  cases,  the  counts 
used  are  only  not  to  exceed  in  length  the  forms  there 
given.  Now,  the  goods  must  have  been  sold  or  delivered 
at  or  before  the  time  when  the  defendant  is  said  to  be  in- 
debted; he  could  not  be  indebted  for  a  prospective  con^ 
sideration, — for  goods  to  be  sold  and  delivered*  It  is  ad« 
mitted  that  the  old  form  alleged  no  precise  time;  and 
under  the  same  head  of  Comyni  Digest  before  referred  to, 
many  instances  are  given  where  the  word  **  posiea'*  only 
has  been  held  to  imply  a  suflScient  allegation  of  time,  a 
prior  day  having  been  before  mentioned,  or  even  when 
no  specific  day  has  been  stated  at  all. 

Addison  replied. 

Lord  Abingbe,  C.  B. — I  do  not  think  the  forms  given 
in  the  rule  in  question  were  intended  to  introduce  any 
matter  which  was  not  necessary  before,  but  rather  to  re- 
ject matter  which  was  unnecessarily  made  part  of  the  old 
form.  They  could  i^ot  be  intended  to  alter  the  law  as  to 
what  were  or  were  not  necessary  allegations  in  pleading, 
either  as  to  form  or  substance: — the  Judges  had  no  autho- 
rity whatever  to  impose  those  forms  upon  the  parties  to 
actions  as  the  law  of  tbe  land.  Then  we  are  to  consider 
whether  tbe  form  adopted  in  tbe  present  case  was  safficient 
It  is  in  effect  the  same  as  if  the  words  "  before  that  time,*' 
according  to  the  old  form,  had  been  retained :  the  defen* 
dant  could  not  be  indebted  unless  the  goods  had  been  be* 
fore  delivered,  the  debt  being  a  result  of  the  delivery  of 
the  goods.  This  is,  therefore,  in  effect  a  demurrer  to  the 
old  form,  which  has  been  in  use  ever  since  the  time  of 


HILARY  TERM,  6  WILL.  IV.  143 

Charles  2.    The  reaaon  why  the   words  '' before  that   Ejteh,  ofPkat, 
time  *'  were  considered  sufficient,  and  why  it  was  not  ne-  ^ 

cessary  to  specify  any  particular  time,  I  take  to  be  this : —  Lahb 
that  on  a  count  for  goods  sold  and  delivered,  the  plaintiff  TBELwert. 
may  give  in  evidence  many  deliveries,  the  specification  of 
the  dates  of  which  would  only  introduce  an  unnecessary 
length  of  statement :  but  the  case  is  different  of  a  man  who 
is  indebted  on  an  account  stated,  because  there  the  debt 
must  arise  at  one  specific  time,  viz.  at  the  time  of  the  state- 
ment of  the  account,  or  the  day  before,  or  some  previous 
day.  The  Court  has  decided  that  in  such  case  the  word 
'*  then  "  is  necessary,  and  I  find  no  fault  with  that  decbion. 
But  this  rule  of  Court  had  no  authority,  and  conld  not 
have  the  effect,  of  rendering  the  statement  of  time  or  place 
essential,  where-before  it  was  wholly  immaterial* 

Parke,  B. — I  am  of  the  same  opinion,  and  concur  in  all 
that  has  been  said  by  my  Lord.  By  the  old  form,  it  was 
certainly  unnecessary  to  state  any  particular  time;  the 
reason  was,  as  stated  by  my  Lord,  that  the  plaintiff  might 
recover  in  respect  of  many  transactions,  and  it  would  be 
introducing  unnecessary  length  of  pleading  to  state  all  the 
times  when  they  occurred :  the  words  "  before  that  time  ** 
were  therefore  adopted  as  the  form,  which  undoubtedly 
contain  no  certain  allegation  of  time.  As  to  the  account 
stated,  I  do  not  mean  to  say  the  Court  was  wrong  in  the 
decision  which  has  been  referred  to ;  the  constant  practice 
has  been  to  introduce  the  words  *'  then  and  there ;"  and 
an  account  stated  is  a  single  insulated  transaction,  with  re- 
spect to  which  the  statement  of  time  may  be  reasonably 
required.  The  present  count  ia,  however,  in  anbstance  the 
same  aatf  the  words  **  before  that  time  *'  had  been  inserted. 
And  the  Courts  had  no  power,  by  the  rule  in  question,  to 
alter  the  forma  of  pleading;  they  merely  give  certain  forms 
as  examples,  and  prohibit  any  longer  forms :  but  there  is 
not  therefore  any  illegality  in  any  forms  which  do  not 
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SMeh,  rfPUoM^  conflict  with  that  prohibition,  and  which  contain  all  necea- 
^     sary  allegations. 

LANS 

thelwkll.        Bollamd  and  GurnbYi  Bb.|  concurred. 

Judgment  for  the  plaintiff. 


Wright  9.  Skinner. 

Since  the  Uni-  X  HIS  was  an  action  of  debt  on  an  attorney's  bill.  Plea, 
eenkcti^  vm,  nunquam  indebitatus.  At  the  trial  before  the  under-sheriff 
attoTMy  can       °^  Middlesex^  the  plaintiff  recovered  a  farthing  damages. 

no  longer  sue 

ofprivUege;  and  C  Jones  moYcd^  on  behalf  of  the  defendant,  for  leave 
Ao««h'heiuei  *^  enter  a  suggestion  on  the  roll,  under  the  Middlesex 
in  hu  own  Court  Court  of  Requests  Act,  to  deprive  the  plaintiff  of  costs. 

Es  E  oomnon 

person,  the  He  admitted  that  the  plaintiff^  being  an  attorney,  was 
eat^Kw^-  n^^  bound  to  sue  in  the  inferior  Court;  but  it  ought 
tion  on  the  roll  jq  appear  on  the  record  that  he  was  an  attorney,  which 
of  costt  for  not  was  uot  the  casc  here :  Tagg  v.  Madan  (a),  Parker  v. 
MiddUHxCoun   Vaughan{Jb\  Bum  v.  Passmore (c).    [Parke,   B. — Since 


of  Requests.       ^j^^  Uniformity  of  Process  Act,  an  attorney  can  no  longer 
sue  by  attachment  of  privilege.] 

Jones  having  suggested  that  he  understood  Littledale, 
J.,  had  decided  against  the  attorney  under  the  same  cir- 
cumstances, since  the  statute,  the  Court  took  time  to 
confer  with  that  learned  Judge :  and  on  a  subsequent  day, 

Parke,  B.,  said — We  have  seen  my  Brother  Littledale, 
who  informs  us  that  he  has  not  delivered  any  such  judg- 
ment as  Mr.  Jones  supposes :  but  he  is  about  to  give  judg- 
ment in  the  case  alluded  to,  that  there  ought  to  be  no  rule, 

(a)  1  Bob.  &  P.  629.  (6)  2  Bos.  &  P.  29. 

(c)  I  Dowl.  P.  C.  17. 
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and  that  the  attorney  is  still  entitled  to  his  privilege.  Eseh.  iff  Pleas, 
Before  the  Uniformity  of  Process  Act,  an  attorney  had 
the  power  of  suing  by  attachment  of  privilege;  if,  there- 
fore, he  sued  as  a  common  person,  that  shewed  that  he 
abandoned  his  privilege,  and  he  was  consequently  liable  to 
pay  costs  to  the  defendant,  if  he  sued  in  the  Court  above 
for  a  debt  recoverable  in  an  inferior  Court.  But,  since  the 
Uniformity  of  Process  Act^  as  he  cannot  any  longer  sue 
by  attachment  of  privilege;  his  suing  as  an  ordinary^erson  . 
is  no  proof  that  he  abandons  his  privilege,  and  he  is  not 
bound  to  sue  in  the  inferior  Court;  unless, indeed,  the  de- 
fendant is  an  attorney,  when  he  also  has  privilege.  There 
will  therefore  be  no  rule. 

Rule  refused. 


Rex,  on  the  prosecution  of  Reynolds,  r.  Bridger. 

Upon  the  trial  of  a  traverse  of  a  return  to  a  writ  of  j., in  Jamiary, 
melius  inquirendum  in  outlawry,  before  BoUand^  B.,  at  the  dieted  ofbi-**°' 
Sittings  at  Westminster,  after  Trinity  Term,  1832,  a  ver-  ^^ll^^' 
diet  was  taken  for  the  Crown,  subject  to  the  opinion  of  veyedawayby 
the  Court,  on  the  following  case : —  leue  certain 

On  the  14th  o{  September,  1769,  Robert  LathroppM'  Xt^U\^ 
ing  seised  in  his  demesne  as  of  fee  of  and  in  the  capital  estate  i^HeU^ 
messuage  called  West  Felton  Hall,  and  also  all  the  farms,  veyancewasnot 
lands,  and  hereditaments  called  Felton  Hall  Farm,  situate  ^heVrovm^^^ 
respectively  in  the  parish  of  West  Felton,  in  the  county  ****"  having 

1^  ^  *^  '  ^    been  no  oltom- 

of  Salop,  by  his  last  will  and  testament,  duly  signed  and  der. 
published  to  pass  real  estates,  devised  the  same  unto 
John  Scott,  his  heirs  and  assigns,  to  the  use  of  his  nephew 
Robert  Lathropp,  for  life;  and  from  and  after  his  decease, 
to  the  use  of  the  first  son  of  his  said  nephew  Robert 
Lathropp  lawfully  begotten,  with  divers  remainders  in  the 
said  will  mentioned. 

VOL.  I.  L  M.  w. 
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On  the  1st  day  oi  May,  1770,  ttie  testator  died  seised, 
without  having  revoked  or  altered  the  said  devise. 

On  the  1st  day  oi  April,  1785|  Robert  Laihropp,  the 
testator's  nephew,  who  had  survived  the  testator,  died, 
leaving  Robert  William  Felton  Lathropp  Murray,  his  first 
son  lawfully  begotten,  him  surviving. 

After  the  death  of  the  said  Robert  Lathropp,  the 
nephew,  the  said  R*  W.  F.  h.  Murray,  entered  and  be- 
came seised  of  and  in  the  said  mansion,  farm,  lands,  and 
hereditaments,  as  tenant  thereof  for  and  during  his  na- 
tural life. 

In  Triniiy  Term,  1801,  JB.  W.  F.  L.  Murray  levied  a 
fine,  with  proclamations,  of  the  aforesaid  mansion,  farm, 
lands,  and  hereditaments,  and  afterwards,  on  the  9th  of 
January,  1815,  was  convicted  of  bigamy,  and  sentenced 
to  transportation  for  seven  years. 

On  the  15th  and  16th  days  o(  April,  1815,  R.  W.  F. 
L.  Murray  executed  certain  indentures  of  lease  and  re- 
lease, assuming  to  convey  thereby  to  the  claimant,  Edward 
Bridger,  and  his  heirs,  the  said  mansion,  farm,  lands,  and 
hereditaments,  for  the  life  of  him  the  said  R.  W,  F.  L. 
Murray. 

On  the  11th  of  March,  1830,  John  Edward  Reynolds, 
in  a  suit  in  which  he  was  plaintiff,  and  R.  fV.  F.  L.  Mur- 
ray  was  defendant,  then  pending  in  the  Court  of  King*s 
Bench,  obtained  a  judgment  of  outlawry  against  R.  W.  F. 
L.  Murray,  and  afterwards  sued  out  of  that  Court  a  writ 
of  capias  utlagatum,  tested  the  S8th  day  of  April,  1 1 
Geo.  4,  1830,  upon  which  an  inquisition  was  taken, 
finding  that  the  outlaw  had  several  pieces  or  parcels  of 
land,  but  omitting  to  state  what  particular  estate  or  in- 
terest the  outlaw  had  in  such  lands. 

A  writ  of  melius  inquirendum  el  capias  utlagatum, 
tested  the  @8rd  of  May,  1  Will.  4,  1831,  and  returnable 
the  4th  of  June  then  next,  was  subsequently  issued  out 
of  this  Court,  upon  the  application  of  the  said  John  Ed- 
ward Reynolds;  to  which  the  sheriff  o( Salop  returned. 
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that  the  said  R.  W.  P.  L.  Murray^  the  outlaw,  at  the  ExeK  of  Pleat, 
time  of  the  outlawry,  and  at  the  time  of  taking  the  last-  ^ 

mentioned  inquiaitichi,  was  seised  in  fee  of  and  in  the  said         Rex 
mansion^  farms,  lands^  and  hereditaments,  and  that  the  said      Bridoe&. 
sheriff  seized  the  same  into  the  hands  of  the  king  by  vir- 
tue of  the  said  writ. 

The  defendant,  Edward  Brid^er,  appeared  to  traverse 
this  inqaisition,  and  averl'ed  the  seisin,  wiH,  devise,  and 
death  o( Robert  Laihropp  the  testator,  of  the  sarvivorship 
and  subsequent  death  of  Robert  Latkropp  the  nephew, 
the  survivorship  of  R.  W.  F.  L.  Murray,  his  entry  atid 
seisin  pursuant  to  the  said  devise,  and  subsequent  exe- 
cution of  the  said  indentures  of  lease  and  release,  and 
traversing  specially  that  the  said  R,  W.  F,  L.  Murray  Vras, 
at  the  time  of  the  judgment  of  the  outlawry,  or  at  the 
time  of  the  taking  of  the  inquisition,  seised  in  fee  of  the 
said  manor,  farm,  lands,  and  hereditaments. 

The  Attorney-General  replied,  that  the  said  JR.  W.  F.  L. 
Murray  was  seised  in  fee  of  the  premises  in  question,  in 
the  terms  of  the  ti*averse,  upon  which  issue  was  joined; 
and  further,  that  upon  the  9th  of  July,  1815,  and  before 
the  conveyance  to  the  defendant  Bridger,  the  said  R.  W. 
F.  L.  Murray  was  convicted  of  bigamy,  for  having,  on  the 
25th  of  August,  1801,  matried  a  second  wife^  his  first  wife 
being  then  alive,  ^nd  was  sentenced  to  be  transported  fbr 
seven  years.   To  this  the  defendant  rejohied  nul  tiel  record. 

At  the  trial  the  prosecutor  proved  the  levying  of  the 
fine  with  proclamations  by  the  said  JR.  W.  F.  L.  Murray 
of  the  premises  in  question,  in  Trinity  Term,  41  Geo,  3, 
1801,  and  also  the  conviction  of  the  outlaw,  as  stated  in 
the  record;  upon  which  the  counsel  for  the  defendant 
produced  and  proved  the  conveyance  to  the  defendant  by 
the  outlaw,  as  heretofore  mentioned. 

Either  party  is  to  be  at  liberty  to  refer  to  the  record  i^ 
part  of  this  case. 

The  questions  for  the  opinion  of  the  Court  are — 
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Exeh.  of  pum,  ist,  Whether  the  said  R.  W.  F.  L.  Murray  was,  taking 
into  consideration  the  records  and  facts  as  above  stated, 
seised  in  fee  of  the  premises  in  question,  as  stated  in  the 
inquisition. 

2nd,  And  whether,  if  the  said  R.  W.  F.  L.  Murray  was 
not  so  seised  in  fee,  the  said  defendant  is  entitled,  under 
the  circumstances,  to  traverse  this  inquisition. 

If  the  Court  should  be  of  opinion  that  he  was  so  seised, 
or  that  the  defendant  was  not  entitled  to  traverse  the  in- 
quisition, the  verdict  is  to  stand;  but  if  of  the  contrary 
opinion,  the  verdict  is  to  be  entered  for  the  defendant 

JohnJerviSf  for  the  Crown. — If,  upon  the  whole  record, 
it  is  made  to  appear  that  the  defendant  has  no  title,  the 
Crown  will  come  in — not  indeed  upon  the  outlawry — but  the 
property  being  in  the  hands  of  the  Crown  by  the  seizure  of 
the  sheriff,  the  defendant  will  be  bound  to  come  and  shew 
his  right  to  oust  the  Crown,  and  have  his  writ  of  amaveas 
manus.  It  must  be  admitted  that  a  conviction  for  bigamy 
does  not  work  an  attainder,  or  of  itself  vest  the  effects  of 
the  convict  in  the  Crown;  but  it  is  contended  that  the  sub- 
sequent conveyance  was  nevertheless  fraudulent  and  void. 
[Parke,  B. — ^There  is  no  issue  on  that,  unless  indeed  you  can 
make  out  that  the  necessary  consequence  of  the  conviction 
was  to  make  the  conveyance  void.]  Under  the  former 
statute,  1  Jac.  1,  c.  1 1,  s.  4,  the  Crown  would  clearly  have 
been  entitled  to  the  profits  of  the  land,  at  all  events  during 
the  life  of  the  convict,  although  there  would  be  no  escheat 
to  the  lord;  1  Hale,  P.  C.  703;  2  Hawk.  c.  49,  s.  29; 
Loveirs  case  (a) ;  and  even  now,  though  the  land,  itself 
would  not  escheat  to  the  Crown,  yet  this  indenture  is  void, 
for  it  purports  to  convey  immediately  after  the  conviction, 
when  the  Crown  would,  at  all  events,  be  entitled  to  the 
year  and  day.    [Parke,  B. — No;  you  must  have  an  at- 

(a)  I  Salk.  85. 
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tainder:  there  is  no  year,  day,  and  waste  without  attain-  ^ch.  of  puat, 
der(a).]  J^ 

Rbx 
Lord  Abinger,  C.  B. — I  do  not  see  that  you  have  any      bridger. 
case  whatever,  unless  you  can  make  out  a  conviction  to  be 
an  attainder. 


Plait  appeared  to  argue  for  the  defendant. 

Judgment  for  the  defendant, 
(a)  See  2  Inst.  55 ;  4  Bl.  Comm.  386. 


Johnson  v.  Hamilton. 

Assumpsit  by  the  plaintiff,  as  administrator  of  one  The  Court  win 
Stamford^  against  the  defendant,  for  seaman's  wages  due  ^,^1,* fn  the 
to   the  intestate.    At  the   last  Liverpool  Assizes,  the  Jj*'^^'**^ 
plaintiff  recovered    a  verdict.      In  Michaelmas  Term,  verdict  for  the 
IVightman  moved  to  arrest  the  judgment,  on  affidavits  affidavits  shew- 
which  stated  in  substance,  that  on  the  1 1th  of  February,  proi^w'St^^that 
1835,  the  plaintiff  sailed  from  Liverpool  for  the  Bight  of  the  plaintiff  was 
Benin,  on  board  a  vessel  named  the   Champion;  that  trial ; such &cts 
several  vessels  which  had  since  sailed  from  Liverpool  for  w'wouid'be'"' 
the  same  port  had  arrived  there,  and  letters  had  been  «^^d«nceof  the 

death  before  a 

received  from  them  at  Liverpool,  but  that  the  Champion  jury. 
had  never  been  heard  of  since ;  that  it  appeared  from  the 
entries  in  Lloyd's  List  for  February,  18S5,  that  in  that 
month  heavy  storms  prevailed  in  the  Irish  sea,  and  spars 
and  oars,  having  the  name  "  Champion''  upon  them,  had 
been  washed  on  the  shore  of  Carnarvonshire;  and  that 
the  insurers  of  the  vessel  had  paid  for  her  as  for  a  total 
loss.  He  contended  that  these  circumstances  furnished 
sufiicient  proof  that  the  plaintiff  was  dead  before  the 
trial. 
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Ettek.  9f  Pteoi,  The  Court  refused  to  arrest  the  judgment^  but  granted  a 

^  '  -  rule  to  shew  cause  why  the  posiea  should  not  remain  in  the 

JoHNftON  hands  of  the  associate  until  the  further  order  of  the  Court, 

Hamiltov.  and  why  in  the  mean  titbe  execution  should  not  be  stayed. 

Alexander  (Crompion  with  him)  now  shewed  cause. — 
The  rule  of  law  on  which  the  presumption  of  death  rests, 
is  not  satisfied  by  the  evidence  presented  in  these  affidavits. 
The  lapse  of  time  in  this  case  is  of  course  wholly  insufficient 
to  afford  ground  for  such  presumption.  Then  the  state- 
ment from  LloycPs  List  is  mere  hearsay ;  that  publication 
is  not  legal  evidence  of  the  fact  of  the  loss ;  nor  are  the 
other  circumstances  stated  at  all  conclusive.  These  facts 
were  equally  in  the  knowledge  of  the  defendant  at  the 
time  of  the  trial,  and  yet  he  never  attempted  then  to  set 
up  this  defence. 

Wightman,  contrd,  urged  that  it  was  not  now  suggested 
on  the  other  side  that  the  plaintiff  was  alive  or  had  been 
heard  of;  and  that  the  affidavits,  standing  unanswered, 
raised  a  satisfactory  presumption  that  he  was  dead  before 
the  trial. 

Lord  Abinger,  C.  B. — I  believe  we  do  not  consider  it 
very  probable  but  that  the  plaintiff  was  lost  in  this  vessel; 
but  the  question  is,  whether  you  have  made  it  out  so  ceN 
tainly  as  to  induce  us  to  act  on  the  presumption — as  that 
we  can  draw  a  certain  conclusion.  Now,  the  affidavits 
really  present  no  one  fact  that  would  be  evidence  before  a 
jury,  and  raise  at  most  only  a  strong  probability. 

Parke,  B. — The  defendant  has  by  law  a  power  of 
availing  himself  of  the  objection,  if  it  be  well  founded,  by 
writ  of  error ;  he  might  also  have  raised  it  at  the  trial  by 
pleading  the  death  in  abatement  puis  darrein  continuance. 
The  chief  object  of  granting  the  rule  was,  to  see  whether 
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it  would  produce  any  statement  from  the  other  side  to  Exeh.  of  Pieas, 

shew  that  the  man  was  alive.     That,  howevef,  it  has  not  ^ 

succeeded  in  doing;  but  I  am  still  of  opinion  that  there  is  Johnson 

not   sufficient  ground  shewn  for  us  to  make  the  rule  Hamiltov. 

absolute. 

Rule  discharged. 

»    ■ 

Vernon,  Assignee  of  the  Sheriff  of  Staffordshire, 

V.  HODOINS. 

ARCHBOLD  moved  to  set  aside  the  interlocutory  judg-  where  a  defen- 
ment  signed  in  this  cause,  which  was  an  action  of  debt  on  f^u  ^hlciT'  * 
a  bail-bond,  for  irregularity.   It  appeared  by  the  affidavits  ■;«?•  *«  p^^**" 
that  the  declaration  was  filed  on  the  ZAfth  November :  on  ings,  heis 
the  2nd  December  the  defendant  obtained  a  week's  time  whole  of  the 
to  plead,  on  the  usual  terms;  on  the  9th  an  application  was  J|J^u**^i^^i*^** 
made  at  chambers  to  set  aside  the  plaintiff  s  proceedings  for  disposed  of  for 
irregularity,  and  dismissed;  on  the  same  day  the  defendant  gtcp.°* 
pleaded  a  demurrable  plea ;  and  on  the  23rd  a  demurrer 
to  the  plea  was  delivered.    The  time  for  joining  in  de- 
murrer was  enlarged  by  a  Judge's  order  till  the  12th  of 
Jcmuary.    On  that  day  a  rule  nisi  was  obtained  for  setting 
aside  the  proceedings  on  the  bail-bond,  to  shew  cause  on 
the  16th;  which  rule  was  drawn  up  with  a  stay  of  pro- 
ceedings*   It  was  afterwards  enlarged  till  the  20th,  and 
stood  over  by  consent  till  the  25th,  when  it  was  discharged 
after  argument     On  the  same  day,  at  six  o'clock,  the  de- 
fendant not  having  joined  in  demurrer,  the  plaintiff  signed 
judgment     Arehbold  insisted  that  this  was  irregular,  and 
that  the  defendant,  as  he  had  the  whole  of  the  12th,  the 
day  on  which  the  rule  was  obtained,  to  join  in  demurrer, 
had  also  the  whole  of  the  25th,  the .  day  on  which  it  was 
discharged,  for  the  same  purpose ;  and  on  that  day,  at 
seven  o'clock,  the  joinder  in  demurrer  was  delivered. — 
Swayne  v.  Crammond  (a)  is  an  authority  that  wherever  a 

(a)4T.  R.176. 

VOL.  1.  M  M.  W. 
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Exch,  of  Pkai,  mle  18  draWn  up  with  a  stay  of  proceedings,  the  party  has 
the  same  time  after  the  rule  is  disposed  of  to  take  the  next 
step,  as  he  had  when  it  was  granted.  Such,  at  least,  was 
the  old  rule  of  practice.  It  is  true  that  in  St  Hanlaire  ▼• 
Byam{a)  the  distinction  was  taken,  that  the  staying  of  pro- 
ceedings applies  only  to  the  adverse  proceedings  of  the  plain- 
tiff, and  not  to  the  proceedings  of  the  defendant  for  his  own 
security;  and  the  Court  there  compelled  the  defendant, 
whose  rule  nisi  had  been  discharged  with  costs,  to  take  the 
next  step  immediately.  But  Swayne  v.  Crammond  was  not 
referred  to  in  that  case;  and  in  a  still  later  case,  Hughes  ▼. 
Walden  (6),  an  intermediate  rule  was  adopted ;  and  it  was 
held,  that  although  the  defendant  is  not,  under  such  cir- 
cumstances, entitled  to  the  same  time  for  taking  the  next 
step  as  he  had  when  he  obtained  the  rule,  yet  he  should 
have  a  reasonable  time  for  the  purpose,  and  that  the  whole 
of  the  day  on  which  the  rule  was  disposed  of  was  such  rea- 
sonable time.  According,  therefore,  either  to  the  old 
practice  or  the  new,  this  judgment  was  signed  too  early. 

Erie,  who  shewed  cause  in  the  first  instance,  again  re- 
ferred to  St.  Hanlaire  ▼•  Byam,  and  urged  that  it  was 
unreasonable  that  the  defendant  should  be  exempted  from 
going  on  by  his  own  rule,  when  the  thing  to  be  done  was 
a  step  by  himself,  having  no  relation  to  any  act  done  by 
the  plaintiff;  and  that  the  joinder  in  demurrer  might,  with- 
out any  difficulty,  have  been  delivered  immediately  on  the 
rule  being  disposed  of. 

Parke,  B. — ^We  ought  to  abide  by  the  last  case  de- 
cided on  the  subject,  although  perhaps  that  of  Si.  Han" 
laire  v.  Byam  b  the  one  most  consistent  with  principle ; 
because  otherwise  the  party  is  enabled  to  get  time  by 
means  of  his  own  false  allegation.  He  ought^  if  he  requires 
time,  to  apply  for  it  when  the  rule  is  disposed  of. 
However,  the  practice  must  be  understood   as   being 

(a)  7  D.  &  R.  458;  4  B.  &  C.  970.      (6)  6  B.  &  C.  770,  n. 
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henceforth  settled  in  conformity  with  the  case  of  Hughes  Bxcfi.  of  Pieoi, 
T.  WaUen.  ^®^^- 

The  other  Bafoiis  concurred. 

Rule  absolute. 


Sard  v.  Rhodes. 

2lSSUMPSIT8,ga\nBtthe  acceptor  of  a  bill  of  exchange  AstumpsU  by 
for  48L,  drawn  by  one  George  Parish,   payable  three  agtinsMhe^c* 
months  after  date  to  his  own  order,  and  by  him  indorsed  to  Tf  «chan^**fbr 
the  pkintiff.  *3'-  P*ea»  that, 

'^  after  the  bill  be- 

To  this  count  the  defendant  pleaded,  Fourthly — ^That,  came  dae,  one 

before  the  said  bill  became  due,  he  accepted  the  said  bill  drawer  of  the 

for  the  accommodation  of  the  said  George  Parish,  and  ^*,"'„j™jJq®  **^^j^. 

that  there  never  was  any  consideration  or  value  for  such  for44t,andde- 

tf.         «i«>i.fl  «i  .1    livered  the  same 

acceptance,  or  for  the  defendant  s  payment  of  the  said  to  the  plaintiff 
bill,  or  any  part  of   the  amount  thereof,  whereof  the  S,n"«n"dU^ 
plaintiff  had  notice:  and  that  after  the  said  bill  became  charge  of  the 
due,  and  before  the  commencement  of  this  suit,  to  wit,  on  tion,  that  ai- 
tbo  1st  day  of  August,  1835,  the  said  George  Parish  made  pUkuiff;i!^pV 
his  promissory  note  in  writing,  and  thereby  promised  to  pay  J*^.'**®*?^.!^" 
to  the  plaintiff,  or  order,  44/.,  divers,  to  wit,  six  weeks  after  and  discharge 
date;  and  then  delivered  the  said  note  to  the  plaintiff  in  that  the  nofe^ 
full  satisfaction  and  discharge  of  the  said  bill  and  the  said  Xn  durifnd 
cause  of  action  in  the  said  first  count  mentioned ;  and  the  't^ii  remained 
plaintiff  then  accepted  and  received  the  said  note  in  full  that  the  repU-  * 
satUfacUon  and  discharge  of  the  said  bill  and  the  said  ^dThaTthe''^' 
cause  of  action  in  the  first  count  mentioned  ;  and  this  the  pi»ntiff  having 

accepted  the 

defendant  is  ready  to  verify,  &c«  note  in  fuU  sa- 

Replication. — ^That  although  true  it  is  that  the  said  di'cha^^o'fthe 

George  Parish  did  make  and  deliver  to  the  jdaintiff  the  J^e'J^  n'^th'c'" 

said  promissory  note  in  that  plea  mentiooed  in  full  satis-  ^^^^r, 

faction  and  discharge  of  the  said  bill  and  the  said  cause  that  the' plea' 

of  action  in  the  said  first  count  mentioned,  yet  the  p]ain«  ^^  sufiScient. 
tiff  avers  that  the  said  promissory  note  became  due  and 
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Exeh,  ofPUoM, 
1836. 


payable  according  to  the  tenor  and  effect  thereof,  at  a  day 
long  since  elapsed,  to  wit,  the  15th  oi September ^  1835;  and 
that  the  said  promissory  note  still  remains  in  the  hands  of 
the  plaintiff  wholly  unpaid  and  unsatisfied  ;  and  this  he 
the  said  plaintiff  is  ready  to  verify,  &c. 

Demurrer,  assigning  the  following  causes : — That  it  is  ad- 
mitted by  the  replication  that  the  plaintiff  took  and  received 
the  said  promissory  note  from  the  said  George  Parishes 
aforesaid,  with  notice  that  the  defendant  had  accepted  the 
said  bill  in  the  first  count  mentioned  for  the  accommodation 
of  the  said  George  Parish,  and  without  consideration  or  va- 
lue, as  in  the  said  fourth  plea  alleged ;  and  also  that  the  said 
George  Parish  mside  and  delivered  the  said  note  to  the  plain- 
tiff, and  he  took  the  same  not  merely  on  account  or  in  pay- 
ment of  the  said  bill  in  the  declaration  mentioned,  but  in 
full  satisfaction  and  discharge  thereof,  and  of  the  cause  of 
action  in  the  said  first  count  mentioned ;  nevertheless,  the 
plaintiff  hath  stated,  and  attempted  in  answer  to  the  said 
fourth  plea  to  put  in  issue,  a  matter  immaterial  to  the  de« 
cision  of  this  cause  in  regard  to  the  said  fourth  plea ;  that 
is  to  say,  that  the  said  note  hath  not  been  honoured  by  the 
said  George  Parish  and  is  unpaid :  whereas  if,  as  is  ad« 
mitted,  the  said  note  was  taken  absolutely  in  satisfaction 
and  discharge  of  the  said  cause  of  action  in  the  first  count 
mentioned,  the  defendant's  liability  on  the  said  bill  could 
not  revive  upon  the  dishonour  of  the  said  note ;  and  the 
note  of  a  third  person  may  be  an  absolute  discharge  and 
extinguishment  of  the  claim  upon  a  bill  of  exchange ;  and 
also  for  that  it  is  not  alleged  in  the  replication  that  the 
said  promissory  note  became  due  or  was  dishonoured  be- 
fore the  commencement  of  this  suit,  or  was  then  in  the 
plaintiff's  hands ;  or  that  the  said  George  Parish  was  ever 
requested  to  pay  the  same;  or  that  the  same  was  presented 
for  payment;  or  that  the  <]efendant  had  any  notice  of 
its  nonpayment,  or  was  after  the  dishonour  of  the  said 
note  requested  to  pay  the  amount  of  the  said  bill. 
Joinder  in  demurrer. 
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In  the  marffin  of  the  demarrer-book  it  was  stated,  Ejch.  of  PUatt 

1836. 
that  the  causes    of   demurrer  are  those  assigned,  and 

chiefly  that  the  non-payment  of  Parishes  note,  taken  in 

satisfaction,  did  not  reviye  the  defendant's  liability ;  and 

that  it  was  not  alleged  that  the  note  became  due  before 

the  action  was  cbromenced. 

Thesiger,   in    support  of  the  demurrer,  was  stopped 
by  the  Court,  who  called  upon — 


T.  W.  TyndalCf  conird,  who  objected  to  the  suflSciency 
of  the  plea,  and  contended  that  it  was  no  answer  to  the 
action :  that  though  the  defendant  had  given  a  note  to 
the  plaintiff  in  satisfaction  of  the  bill,  yet  the  note  having 
subsequently  been  dishonoured,  it  did  not  amount  to  an 
absolute  discharge  of  the  defendant's  liability  on  the  bilL 
[Parke,  B. — It  appears  that  the  note  was  for  a  larger 
amount]  It  is  submitted  that  it  was  given  as  a  collateral 
security.    He  referred  to  Richardson  v.  Rickman  (a). 

Lord  Abinger,  C.  B. — This  is  a  plea  in  accord  and 
satisfaction,  and  the  consideration  is  complete.  The 
plaintiff  admits  by  the  replication  that  he  took  it  in  full 
satisfaction  and  discharge  of  the  bill. 

Parke,  B.^The  note  is  in  the  plaintiff's  hands  overdue 
and  unpaid,  and  he  may  sue  upon  it.  It  is  averred  to 
have  been  accepted  in  full  satisfaction  and  discharge  of 
the  bill.  The  plaintiff,  therefore,  takes  it  for  better  or 
worse.  This  is  Jiot  like  the  case  of  Kearslaie  v.  Mor- 
gan  (6),  where  it  was  admitted  that  the  nonpayment  of 
the  note  when  due,  there  being  no  laches  on  the  part  of 
the  plaintiff,  would  revive  the  remedy  on  the  original 
debt ;  for  there  it  was  averred  that  the  indorsement  was 
''for  and  on  account"  of  the  original  debt.     If  it  had 

(a)  Cited  5  T.  R.  517.  (*)  5  T.  R.  613. 
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^^\^'*^^  been  averred  here  that  the  promissory  note  was  given  for 
V     ^  '  ^     and  on  account  of  die  bill,  it  might  have  been  diffisrent  (a). 

Sard 

V. 

Rboo£8.  Tyndale  then  obtained  leave  to  amend  on  payment  of 

costs. 

Leave  to  amend  accordingly. 

(a)  See  Ltwu  v.  Lyi ter»  2  C.  M.  &  R.  707- 


BuRLEY  V.  Stephens  and  Wife. 
A  cause  was  re-    X  HE  above  causc,  and  another  between  tbe  same  parties. 


of  Niti  Prhu^U}   ^^^  '^^^'^  referred  to  arbitration  by  order  of  Nid  PriuSf 

the  decision  of 
an  arbitrator,  so 
as  he  made  his 
award  before 
tbe  fourth  day 
of  Easter  term, 
with  power  to 
enlarge  the 
time,  but  the 
order  did  not 
direct  in  what 
mode  the  time 
was  to  be  en- 
larged.    Two 
days  before  the 
time  had  expir- 
ed, the  arbitra- 
tor, in  the  pre- 
sence of  both 
parties,  appoint- 
ed another 
meeting  on  tlie 
29th  of  /ttM, 
on  which  day 
one  of  the  par- 
ties not  having 
attended,  the 
arbitrator  made 
his  award: — 
Held,  that  the 
appointment  of 
a  further  day 
for  the  refer- 
ence, neither 
party  malting 
any  objection 
to  it,  amounted 
to  a  due  enlargement  of  the  time. 

The  power  given  to  the  Court  or  a  Judge  by  3  &  4  Will.  4,  c.  42,  s.  30,  to  enlarge  the  time  for 
an  arbitrator  to  make  his  award,  is  general,  and  Is  not  confined  to  cases  where  there  has  been  a 
revocation  of  the  submission. 


at  the  last  Spring  Assizes  for  the  county  of  Gloucester^ 
the  arbitrator  to  make  his  award  on  or  before  the  fourth 
day  of  Easier  Term,  but  with  power  to  him  to  enlarge  the 
time  for  making  his  award* 

Martifif  in  MichaelmasTerm  last,  obtained  a  rule  to  shew 
cause  why  the  award  should  not  be  set  aside,  on  the  ground 
that  there  had  been  no  due  enlargement  of  the  time;  the 
affidavits  on  which  he  moved  stated,  that  by  the  terms  of 
the  order  the  enlargement  was  to  be  by  indorsement  there- 
on,  and  that  no  such  indorsement  had  been  made. 

W.  J.  Alexander  in  this  term  shewed  cause,  and  pro- 
duced the  order,  by  which  it  appeared  that  there  was  no 
such  provision  as  to  the  mode  of  enlarging  the  time.  The 
affidavits  on  which  he  shewed  cause,  stated  the  follow- 
ing facts: — On  the  16th  of  April,  two  days  before  the 
time  expired,  the  arbitrator,  in  the  presence  of  both 
parties,  appointed  another  meeting  for  the  29th  of  June, 
when  the  defendant  was  to  have  produced  further  evi- 
dence.   No  objection  was  made  to  this  appointment  by 
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either  party ;  but  the  defendants  did  not  attend  on  the  ^^J^^'^ 
day  namedf  and  the  arbitrator  made  bis  award  on  that 
day.  An  application  was  made  to  Parke,  B.,  and  after* 
wards  to  this  Court  in  Triniiy  Tean,  to  enlarge  the  time 
for  making  the  award,  under  the  S  &  4  Will.  4,  c.  iS, 
s.  SB,  but  lus  Iqrddbip  and  the  Court  refused  to  interfere. 
[Parkef  B, — With  regard  to  the  power  which  the  Courts 
or  a  Judge  have  under  that  statute*  it  was  my  impression 
that  it  only  existed  in  cases  where  there  has  been  an  at- 
tempt to  revoke  the  submission.  I  have  now  satisfied  my 
mind  that  that  is  erroneous,  and  I  expressed  an  opinion 
to  that  e£bct  in  a  late  case  in  this  Court  (n) ;  and  I  now 
agree  with  the  rest  of  the  Court  in  the  opinion  whieh 
they  entertain,  that  the  power  is  general  and  applies  to 
all  cases.] 

Martin,  in  support  of  the  rule. — ^It  is  dear  that  the 
arbitrator  never  enlarged  the  time  in  any  way;  and  having 
the  power  to  enlarge  it,  it  is  not  likely  that  any  consent 
should  have  been  given.  It  is  submitted  that  the  enlarge- 
ment could  only  be  made  by  rule  of  Court  [Parke,  B. — 
We  cannot  set  aside  the  award,  unless  we  are  clear  that  it 
was  made  after  the  time  for  making  the  award  has  expired. 
There  was  evidence  from  which  an  agreement  that  it  should 
be  enlarged  till  the  29th  otJune  might  be  presumed.  Is 
there  any  case  as  to  the  mode  of  enlarging  the  time?] 

W.  J.  Alexander. — ^In  Rex  v.  HiU  (b),  it  was  held,  that, 
under  the  circumstances,  the  delay  in  making  the  award 
had  not  invalidated  it,  as  being  made  after  the  expiration 
of  the  arbitrator's  authority,  where  the  conduct  of  the 
parties  was  equivalent  to  a  consent  to  extend  the  time. 
In  Wilkinson  v.  line  (c),  it  was  held,  that  where  m  an  ac- 


(a)  Potter  v.  Ntwman,  2  C.  M.  &  R.  742.  (b)  7  Price,  636. 

(c)  4  Dowl.  P.  C.  37. 
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E»eh,  of  PUas,  tioii  of  trespass,  the  time  for  making  an  award  pursuant  Co 
i^  *  ^  an  order  of  Nisi  Prius  had  expired,  and  the  arbitrator  had 
BuRLET  not  enlarged  the  time,  as  empowered  by  the  order,  the 
Stspheks.  Court  would,  under  certain  circumstances,  direct  judgment 
to  be  signed,  and  execution  issued,  for  the  sum  for  which 
the  jury  found  subject  to  the  reference,  unless  the  en- 
largement was  consented  to.  Coletidgef  J.,  there  says, 
'*  There  is  no  dispute  that  the  Court  has  the  power  to  di- 
rect judgment  and  execution  to  issue  for  the  full  amount  of 
the  verdict,  unless  the  defendant  will  consent  to  the  time 
for  making  the  award  being  enlarged.*"  [Parket  B, — ^I 
thought  it  was  perfectly  settled  that  the  Court  has  no 
power  to  order  judgment  to  be  entered  up  for  the  amount 
of  the  verdict,  unless  the  amount  of  damages  is  the  only 
matter  referred.  Hatty.PhilUps(d),  Taylor  y.  Gregory  {b). 
The  question  now  is,  whether  what  the  arbitrator  has 
done  amounted  to  an  enlargement  of  the  time  within  the 
meaning  of  the  order,  or  whether  the  conduct  of  the 
parties  amounted  to  a  fresh  submission.  We  must  look 
into  the  affidavits,  b  order  to  enable  us  to  determine  that 
question.] 

Cur.  ado.  vuli. 

Parke,  B.,  on  a  subsequent  day,  delivered  the  judg- 
ment of  the  Court. — After  reading  the  order  of  NiH 
Prius,  he  continued: — 'So  special  mode  of  enlargement  is 
pointed  out;  it  is  not  stated  either  that  it  is  to  be  by 
indorsement,  or  in  writing  at  alL  It  was  objected,  that 
there  was  no  due  enlargement  of  the  time  by  the  arbitra- 
tor, and  the  objection  was  taken  on  the  supposition  that 
the  rule  of  reference  contained  the. usual  power  to  en- 
large by  an  indorsement  That  turned  out  not  to  be  the 
case ;  but  the  Court,  though  entertaining  some  doubt  whe- 
ther what  had  taken  place  amounted  to  a  due  enlarge- 

(a)  9  BiDg.  89 ;  2  Moo.  &  Scott,  16?.         (h)  2  B.  &  AdoL  774. 
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ment  of  the  time,  thought  there  was  at  all  events  ground.  Exeh.  of  Pkat, 
to  presume  a  fresh  agreement  by  parol^  on  the  terms  of 
the  former  submission.  It  was  afterwards  suggested  that 
the  plaintiff  was  proceeding  to  tax  his  costs  upon  the  judg- 
ment on  the  awards  and  it  therefore  became  necessary  to  de* 
cide  the  point  whether  this  was  a  proper  enlargement  in 
fiict  On  referring  to  the  books,  we  do  not  find  any  decision 
as  to  the  mode  in  which  an  enlargement  is  to  take  place, 
where  no  specific  mode  is  pointed  out  in  the  submission. 
Here,  then,  it  appearing  that  the  arbitrator,  in  the  pre* 
sence  of  the  agents  of  both  parties,  declared  that  the  next 
meeting  sbould  take  place  on.  a  particular  day,  viz.  the 
S9th  of  June,  which  was  not  objected  to  by  either  of  them, 
and  that  on  the  29th  otJune  he  attended  and  made  his 
award ;  we  think  that  this  was  a  due  enlargement  of  the 
time:  therefore  the  award  was  made  in  due  time,  and  the 
rule  must  be  discharged. 

Rule  discharged.    > 


Davis  v.  Holding. 

Assumpsit  on  a  bin  of  exchange  dated  the  9th  of  An  agreement 
July,  1836,  drawn  by  the  plaintiff  upon  the  defendant,  for  ^^  ^ 
45L  5s.  6<f.,  value  received,  payable  four  months  after  date,  ^tor,  who  hu 
and  accepted  by  the  defendant  in  bankruptcy, 

Pfea.— That  before  the  making  and  acceptance  of  the  ^pj  ^iTAe" 
said  bill  of  exchange,  to  wit,  on  &c.,  the  defendant  then  ^®™?  '^ 

7  .  abandon  the 

being  a  trader  within  the  true  intent  and  meaning  of  the  proMcndon  of 
statutes  then  in  force  concerning  bankrupts,  was  indebted  that  the  bank- 
to  the  plamtiff  in  the  sum  of  100/.  and  upwards,  for  a  ^Ji^lSi  of  ex- 
true  and  just  debt  due  and  owing  to  l|im  the  plaintiff,  change  for  a 

certain  amount, 

and  the  defendant  was  then  also  indebted  to  divers  other  U  illegal,  even 
persons  in  divers  other  large  sums  of  money ;  and  the  blS!l^ii5* 

the  petitioning 
creditor;  and 

the  UU  of  exchange  accepted  by  the  bankrupt,  in  pursuance  of  luch  aii  agreement,  if  wid, 

and  DO  action  can  be  maintained  upon  it. 
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Es^  (f  Pkoh  defendant  being  so  indebted,  and  being  such  trader  as 
aforesaid,  and  the  said  debt  being  then  due  and  un« 
satisfied,  be,  the  defendant,  then  beeame  and  was  a 
bankrupt,  within  the  true  intent  and  meaning  of  the  said 
statutes  concerning  bankrupts;  and  thereupon  aft^waids, 
to  wit,  on  the  Snd  July,  1835,  a  certain  fiat  bearing  date 
the  day  and  year  last  aforesaid,  igroundcd  upon  the  said 
statutes,  upon  the  petition  of  the  pkintiff,  was  duly  aimrded 
and  issued  by  the  Right  Honourable  the  Lords  Commis* 
sioqers  having  the  custody  of*  the  Great  Seal  of  Opeai 
Brkain,  against  the  defendantrthe  plainti£f  having  before 
then  made  such  affidavit  and  given  auch  bond  as  by  law 
in  that  case  was  and  is  required,  and  by  which  aaid  fiat 
the  said  Lords /Commissioners  authorized  die  plaintiff  to 
prosecute  his  said  complaint  or  petition  in  His  MajeM/s 
Court  of  Bankruptcy  in  that  behalf.    And  the  defendant 
avers  that  the  said  fiat  being  in  full  fprce,  and  the  defen- 
dant remaining  and  continuing  so  indebted  to  the  plain- 
tiff and  the  said  other  persons,  afterwards,  and  before  the 
defendant  had  been  adjudged  to  be  a  bankrupt,  within 
the  true  intent  and  meaning  of  the  sud  statutes,  under 
the  said  fiat,  and  before  the  defendant  had  obtained  any 
certificate  of  conformity  to  the  said  fiat,  tp  wit,  on  tjtie 
day  and  year  in  the  said  first  count  mentioned,  it  .ii;a8 
wrongfully  and  against  the  form  of  the  said  statutes  apd 
laws  then  in  force  concerning  bankrupts,  agreed  by  and 
between  the  plaintiff  and  the  defendant,  without  the  con- 
currence or  consent  of  the  said  other  creditors  of  the 
defendant,  that  the  plaintiff  should  not  fiirther  prosecute 
or  put  in  force,  or  cause  to  be  prosecuted  or  pi^t  in  force, 
the  said  fiat ;  and  that  he  should  abandon  the  same,  aq4 
all  further  prosecution  of  and  proceedings  under  the  same; 
and  that,  in  consideration  thereof,  the  defendant  should 
accept  the  said  bill  of  exchange  in  the  said  first  count 
mentioned,  and  deliver  the  same  to  the  plamtiff.   And  the 
defendant  says,  that,  in  pursuance  of  the  said  agrsement, 
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and  in  performance  apd  fulfilment  thereof^  the  defendant  BmA,  ^  pim«> 
did  afterwards,  to  wit»  on  &c.,  accept  the  said  bill  of  ez- 
change,  and  deliy^  the  same  to  the  plaintiff,  and  tb^ 
plaintiff  th^n  recaiyed  th^  oame  from  the  defendant  ac- 
Qordiogly.  Aod  the  defendant  ayers  that  the  jconsidera- 
tion  in  this  plea  .mentioned^  and  bo  agreed  on  as  afose- 
said,  was  the  consideration  for  the  acceptance  of  the 
said  bill  by  th^  defendant  as  aforesaid. — Vertfication. 

Special  demurrer,  assigning  for  cause,  that  it  did  not 
appear  in  or  by  the  said  plea  that  tlie  consideration  in  the 
plea  mentioned  as  the  consideration  for  the  acceptaace 
of  the  bill,  was  the  only  consideration  for  such  aciseptance; 
and  also  for  that  it  did  not  appear  in  pr  by  the  said. plea 
but  that  the  defendant  received  other  gpod  and  valuable 
consideration  for  the  acceptance  and  payment  by  him,  the 
defendant,  of  the  bill  of  exchange* 

Joinder  in  demarrer. 

The  pobt  stated  for  argumeAt  on  the  part  of  the  phifn- 
tiff  wasj  that  the  facts  stated  in  the  plea  did  not 
render  the  bill  of  exchange  invalid  aa  against  the  de- 
fendant, but  on  the  contrary  shewed  a  AiU  and  sufficient 
legal  consideration  for  the  acceptan<ie  of  tha  bill* 

Erk,  in  support  of  the  diemurrer. — First,  ijt  dp^  Qot 
appear  that  the  consideration  mentioned  in  the  plea  aa  th^ 
consideration  for  the  acceptance^  was  the  ^le  considera- 
tion for  it ;  and  it  appears  by  the  plea  (hat  the  defendsipi 
was  indebted  to  the  plaintiff  in  the  sum  of  100/.,  .which 
greatly  exceeds  the  amount  of  the  biU  of  exchange-  But 
it  will  be  said,  that,  according  to  the  fact^  started  in  th(9 
plea,  the  bill  was  given  on^a  contract  which  was  illegal, 
and  prohibited  by  6  Geo.  4,  c.  16,  s.  8.  That  section  enacta^ 
"  that  if  any  such  trader,  liable  by  virtue  of  that  act  to  be- 
come bankrupt,  shall,  a,fter  a  docket  struck  against  lw$ 
pay  to  the  person  or  persons  who  struck  the  same,  or  any 
of  them,  money,  or  give  or  deliver  to  any  such  person  any 
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EmA.  oJ  Pleat,  satisfkction  or  security  for  his  debt,  or  any  part  thereof, 
whereby  such  person  may  receive  more  in  the  pound  in 
respect  of  his  debt  than  the  other  creditors,  such  pay^ 
ment,  gift,  deliveryi  satisfaction,  or  security,  shall  be  an 
act  of  bankruptcy ;  and  if  any  commission  shall  have  issued 
upon  the  docket  so  struck  as  aforesaid,  the  Lord  Chan" 
cellor  may  either  declare  such  commission  to  be  valid, 
and  direct  the  same  to  be  proceeded  in,  or  may  order  it 
to  be  superseded,  and  a  new  commission  may  issue  ;  and 
such*  commission  may  be  supported  either  by  proof  of 
such  last-mentioned  or  of  any  other  act  of  bankruptcy; 
and  every  person  so  receiving  such  money,  gift,  delivery, 
satisfaction  or  security  as  aforesaid,  shall  forfeit  his  whole 
debtf  and  also  repay  or  deliver  up  such  money,  gift,  satis- 
faction, or  security  as  aforesaid,  or  the  full  value  thereof, 
to  such  person  or  persons  as  the  commissioners  acting 
under  such  original  commission,  or  any  new  commisnon, 
shall  appoint  for  the  benefit  of  the  creditors  of  such  bank- 
rupt/' It  may  be  admitted  that,  as  against  the  original 
creditors  or  the  assignees,  this  transaction  would  have 
been  iUegal;  but  unless  a  commission  issued  on  the  docket, 
and  the  Lord  Chancellor  declared  it  valid,  and  directed 
it  to  be  proceeded  in,  the  debt  is  not  forfeited,  nor  the 
security  avoided.  But  this  is  a  question  between  the 
bankrupt  and  a  creditor,  and  as  between  these  parties  there 
was  no  illegality.  The  mere  neglect  to  prosecute  the  com- 
mission is  not  a  breach  of  duty,  for  the  petitioning  credi- 
tor is  not  compellable  to  prosecute  it.  On  the  contifary, 
by  Lord  Rosslyn^s  order,  the  commission  is  supersedeable 
if  not  prosecuted  within  fourteen  days  after  its  date,  if  it 
is  to  be  executed  in  London^  or  within  twenty-eight  days 
if  in  the  country.  [Parke^  B.— If  it  is  shewn  that  any 
part  of  the  consideration  for  the  security  was  the  fore- 
going of  the  commission,  it  will  be  illegal  altogether.  Lord 
Thurlow  appears  to  have  been  of  opinion  that  such  an 
agreement  as  this  was  a  fraud  upon  the  Great  Seal.    Ex 
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parte  Thompson  (a).  There  are  cases  which  establish  that  £««*•  9f  ^^^^ 

a  defendant  may  set  up  as  a  defence  to  an  action,  that 

the  transaction  in  respect  of  which  he  is  sued  is  a  fraud 

upon  a  third  party,  aa  in  Jackson  ▼•  Duchaire  (6).    HoW| 

then,  can  the  pbintiff  rely  upon  this  bill  of  exchange,  which 

is  a  fraud  upon  the  other  creditors  ?]     Its  being  a  fraud 

or  not,  depends  upon  whether  the  commission  is  ultimately 

prosecuted  or  not,  and  it  does  not  appear  upon  this  plea 

that  any  parties  were  defrauded.    In  Jackson  v.  Dtushaire^ 

the  fraud  upon  the  third  party  was  disclosed.  [Parie,B.— » 

If  the  consideration  for  the  bill  had  been  a  fraudulent 

preference,  it  would  have  been  good  as  between  the 

parties,  though  void  as  against  creditors.] 

Humfrey^  centric. — It  is  true  that  the  plea  does  not 
state  that  this  was  the  only  consideration  for  the  accept- 
ance of  the  bill,  but  that  is  not  necessary.  This  case 
is  similar  to  that  of  a  plea  of  usury,  where  it  is  not  the 
practice  to  allege  that  there  was  no  other  consideration. 
The  only  question  is,  whether  this  bill  was  accepted  for  an 
illegal  consideration.  It  is  submitted  that  it  clearly  waa, 
as  being  contrary  to  the  provision  of  the  6  Geo.  4,  c.  16, 
B.  8.  According  to  that  section,  the  petitioning  creditor 
who  receives  any  security  for  his  debt  after  the  striking 
of  the  docket,  shall  forfeit  his  whole  debt.  Lord  7%tir- 
low  considered  that  such  a  transaction  was  a  fraud  upon 
the  Great  SeaL  The  reason  of  that  is,  that  where  one 
creditor  sues  out  a  fiat,  all  the  others  are  prevented  from 
suing  out  another  for  fourteen  or  twenty-eight  days ;  so 
that  any  creditor,  by  suing  out  a  fiat,  may  prevent 
the  other  creditors  from  taking  any  step  until  he  has 
compromised  his  own  debt.  By  suing  out  the  fiat,  he 
becomes  a  trustee  of  the  bankrupt's  estate  for  the  bene- 
fit of  himself  and  the  other  creditors,  and  it  is  a  breach  of 

(a)  I  Ve«.  jun.  168.  (h)  3  T.  R.  551. 
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Egek.  <t  PUoi,  trust  in  him  to  endeavaiir  to  obtain  more  than  his  just 

1896 

^  proportion.  In  Ex  parte  Paxion  (a),  it  was  held»tbat  a 
.  Datib  creditor  who  obtained  a  new  security  for  a  former  debt, 
HoLDiNo.  ^^  which  be  had  struck  a  docket,  had  no  right  to  prove  on 
that  new  security  under' a  commission  subsequently  sued 
out.  It  is  true  it  does  not  appear  on  this  plea  whether  the 
bilt  was  given  as  a  composition  for  the  original  debt,  or  as 
a  bonus  for  abandoning  the  prosecution  of  the  fiat ;  but 
in  either  view  of  the  case  it  is  contrary  to  law,  and  the 
debt  is  forfeited.  [Lord  Abinger,  C.  B.— The  difficulty 
Is,  to  decide  whether  it  is  forfeited  when  no  commission  is 
sued  out.  Parke,  B.— ^Unless  the  bill  was  given  as  a 
composition  for  the  debt,  it  does  not  appear  to  come  within 
the  words  of  the  statute.]  It  is  submitted  that  it  is  clearly 
within  the  spirit  of  it 

Erie,  in  reply. — ^This  could  only  be  a  fraud  on  the  law 
and  the  Great  Seal,  where  it  is  shewn  that  there  are  per« 
0ons  whom  the  law  and  the  Great  Seal  could  protect ;  but 
it  does  not  appear  upon  this  pleli  that  in  this  case  there 
were  any  such  persons.  There  may  have  been  sufficient 
asiets  to  pay  all  the  creditors  in  full,  and  if  that  were  the 
CBwi  it  would  not  be  unlawful  for  a  petitioning  creditor  to 
abahdon  his  prosecution  of  the  fiat.  That  was  so  held  in 
Ex  paHe  Smiik  (b).  If  the  defendant  had  had  funds 
enough  to  pay  all  his  creditors  in  full,  and  had  agreed  that 
if  the  plaintiff  would  withdraw  his  fiat  he  would  pay  him 
4M.,  that  would  surely  have  been  a  valid  contract, 
and  a  fraud  upon  no  one.  And  that  may  have  been  so  in 
the  present  cas^ 

Cbr.  adv»  fmlL 

Lord  Abimgkr,  C.  B. — The  objections  to  this  plea  were, 
first,  that,  instead  of  shewing  a  want  of  consideration  for 

(a)  15  Vc8*  464.  (6)  2  Olyn  &  J.  291 . 
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tbe  acoet)tance  of  the  bill,  it  disclosed  a  suflScient  consi-  BmOL  of  Pie<u, 
deration ;  and  secondly,  that  there  was  no  illegality  in  the 
contract  in  pursuance  of  which  it  was  given. 

It  18  ubnecessary  to  decide  whether  the  plea  must  be 
taken  X6  aver  that  the  acceptance  was  given  wholly  as  a 
premiimi  or  gratuity  for  abandoning  the  fiat  of  baiikropt- 
cy»  or  whetber  it  waa  given  for  the  debt  of  1002.  and 
upwards  due  to  the  plaintiff,  in  consideration  of  his  so 
doing.  If  the  agreement  to  abandon  the  fiat  for  a  specid 
benefit  to  the  plaintiff  was  illegali  it  avoids  the  bill  of  ex- 
change between  these  parties,  whether  sdch  agreement 
was  a  part  or  the  whole  of  the  condderation  for  giving  it« 

We  are  of  ojpinion^  that  the  facta  stated  in  thia  plea  su£- 
fidently  shew  the  agreement  to  have  been  illegal 

The  objection  was,  that  the  agceemelit  ifdm  illegal  and- 
void  only  against  creditors  of  the  defendant  ehwMng  under 
a  eommissionf  not  against  his  creditors  generally ;  atid 
though  it  was  averred  that  there  were  unpaid  creditors  aC 
the  time  of  the  agreement,  it  was  not  alleged  that  they  had 
sued  out  or  could  sue  out  another  fiat 

We  think  that  this  objection  is  not  well  founded.  In- 
dependently of  the  provision  of  the  6  Geo.  4f,  c.  16,  s.  8, 
which  makes  a  trader's  composition  with  the  petitioning 
creditor  an  act  of  bankruptcy,  and  renders  the  creditor 
liable  to  refund  what  he  has  received,  tad  to  forfeit  hia 
original  debt,  such  a  composition  is  illegal,  on  the  ground 
of  its  being  an  abuse  of  a  process  which  a  creditor  has  a 
right  to  sue  out,  not  for  his  own  benefit  only,  but  for  that 
of  the  other  creditors  also.  Upon  this  principle  the  case 
of  Ex  parte  Thompson  (a)  was  decided  by  Lord  7%«r- 
low;  and  his  Lordship  ordered  a  sum  of  money  received 
by  the  petitioning  creditor  to  be  refunded  to  the  trader^ 
although  the  commission  had  been  superseded,  and  no 
fresh  commission  had  been  issued. 

(fl)  1  Ve8.jun.  167. 
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Btek.  <f  Pieof,  This  order  was,  no  doubt,  made  by  virtue  of  the  gene-' 
ral  jurisdiction  of  the  Great  Seal  in  matters  of  bankrupt** 
cy;  but  the  reason  of  its  exercise  in  this  particular  mode* 
was,  that  the  composition  itself  was  illegal  and  void  by 
the  general  policy  of  the  law  against  the  then,  creditors  of 
the  bankrupt;  and  no  Court  ought  to  enforce  an  execu- 
tory contract  which  is  illegal  and  void,  at  the  time  it  is' 
made,  against  other  persons.  The  cases  of  Jackson  v. 
Duchaire{a\  Cockshoii  v.  Benneii  (b),  and  Leicester  v. 
Rose  and  others  (c),  proceed  upon  this  principle. 

The  transactions  referred  to  in  the  course  of  the  argu- 
ment, as  being  valid  between  the  parties,  but  fraudulent 
and  void  only  as  against  third  persons,  such  as  the  trans- 
fer of  property  to  defraud  execution  creditors,  or  in  con- 
templation of  bankruptcy,  are  cases  of  executed  contractSi 
in  which  the  property  actually  passed. 

We  are  of  opinion  that  our  judgment  must  be  for  the 
defendant 

Judgment  for  the  defendant. 

(a)  3T.R.651.  (b)  2T.R.  7(53. 

(c)  4  East,  372. 


WoRRALL  V.  Grayson. 

Atntmpditin  ASSUMPSIT  for  money  paid,  for'  interest,  and  on  an' 
iX°i2t,^o*II  account  stated. 

cllSlJrlhltui  Pfea— That  before  and  at  the  time  of  the  commencing 
the  time  of  the  of  this  suit,  and  at  the  time  of  the  accruing  of  the  cause  of 
this  suit,  an/at  action  in  the  declaration  mentioned,  to  wit,  on  the  Istday 
Itarui^roVlhe    ^^  November,  in  the  year  1824,  the  plaintiff  and  defendant 

allies  of  action 

in  the  declaration  nentioned,  the  plaintiff  and  defendant  carried  on  hosiness  in  co-partnership, 
and  that  the  causes  of  action  arose  out  of  transactions  between  the  plaintiff  and  defendant  as  such 
co-partners  ;  and  that,  at  the  time  of  the  oommencmnent  of  the  suit,  the  accounts  of  the  partner-' 
ship  were  not  settled  or  adjusted,  or  any  balance  struck  between  the  plaintiff  and  defendant.  On 
special  demurrer: — Held,  thtit  the  plea  was  ill:  firtt,  because  it  did  not  shew  that  this  was  a 
partnership  transaction;  ncondly,  nor  that  the  debt  was  due  to  the  plaintiff  and  defendant  jointly; 
tkirdijff  that  if  it  wu  to  be  taken  to  be  so  alleged,  the  plea  was  bad  as  amounting  to  the  general 
issue. 
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used,  ezercisedi  and  carried  on  the  trades  and  businesses  R*cf^  9f  P^oi, 

1836 
of  millers,  farmers^  and  smiths  in  copartnership ;  and  the 

defendant  says,  that  the  causes  of  action  in  the  declara- 
tion, mentioned  arose  out  of  and  from  transactions  be- 
tween plaintiff  and  defendant  as  such  copartners ;  and  that 
at  the  time  of  the  commencement  of  this  suit  the  accounts 
of  the  said  partnership  were  not  settled,  adjusted,  or  any 
balance  struck  by  and  between  the  plaintiff  and  defendant, 
and  the  same  still  are  open  and  unadjusted ;  and  this  the 
defendant  is  ready  to  verify  &c. 

Special  demorrer,  assigning  a  great  variety  of  causes ; 
•amongst  others,  that  the  plea  was  an  argumentative  denial 
of  the  promises  alleged  in  the  declaration,  and  amounted 
to  the  general  issue  of  non  a$sumpgU;  and  also  that  the 
averment  that  the  causes  of  action  arose  out  of  trans- 
actions between  the  plaintiff  and  defendant  as  copartners 
was  too  vague,  general,  and  uncertain ;  and  also  that  it 
is  not  shewn  that  the  said  transactions  were  of  such  a 
character  as  to  bar  the  plaintiff  from  an  action  at  law,  or 
how  the  causes  of  action  arose  therefrom,  &c. 

Joinder  in  demurrer. 

The  points  stated  for  argument  on  the  part  of  the 
plaintiff  were,  that  the  plea  amounted  to  the  general  issue, 
and  that  the  expression  '*  transactions  between  the  plaintiff 
and  defendant  as  copartners,"  was  too  general ;  and  the 
other  points  stated  in  the  demurrer. 

AddUortt  in  support  of  the  demurrer,  was  stopped  by 
the  Court,  who  called  on — 

Peiersdofff  to  support  the  plea. — ^The  defence  set  forth 
Jn  the  plea  could  not  have  been  given  in  evidence  under 
the  general  issue,  and  therefore  the  demurrer  cannot  be 
supported  on  that  ground.  [Parke,  B. — Why  could  it  not 
be  given  in  evidence  under  the  general  issue  ?  It  would 
shew  that  the  defendant  made  no  separate  promise.] 

VOL.  I.  N  M.  w. 
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Etch,  of  Pleat, 
1836. 


Lord  Abi»ger,  C.  B.— There  may  be  a  state  of  cir- 
cumstances in  which  a  debt  arising  out  of  partnership 
transactions  may  be  due  to  one  partner,  and  for  which  be 
may  be  entitled  to  sue  alone;  but  it  is  not  even  shewn  in 
the  present  ease  that  this  debt  did  arise  out  of  any  part- 
nership transaction. 


Pabke,  B. — ^There  are  three  objections  to  the  plea  in 
thb  case. — Flrstt  the  plea  does  not  allege  that  this  was  a 
partnership  transaction ;  and  it  is  quite  consistent  with  all 
that  appears  on  this  plea,  that  the  money  was  paid  for  the 
defendant  without  reference  to  any  partnership  transac- 
tions.— Secondly^  it  does  not  appear  that  the  debt  was  due 
to  the  plaintiff  and  defendant  jointly.  But,  iMrdh/^  if 
that  is  to  be  taken  as  so  alleged  in  the  plea,  then  it  amounts 
to  the  general  issue.  And  if  it  is  to  be  considered  as  a 
denial  that  any  account  was  stated,  then  it  also  amounts 
to  the  general  issue. 

BoLLAND,.B.,  and  Guenby,  R,  concurred. 

Judgment  for  the  plaintiff. 


Stract  9.  Blake. 


I  admittion     l^EBT  for  money  lent,  money  paid,  and  on  an  account 
stated. — V\eh&f first — nunquam  indebitatus;  secondly ^  that 


An  i 

on  the  (ace  of 

one  plea  cannot 

be  made  use  of  after  the  supposed  debts  and  several  causes  of  action, 

to  prove  or  dis- 

prove  another     and  each  of  them,  in  the  declaration  mentioned,  accrued 

plea. 

But  where  it 
appears,  from 
the  whole  con- 


to  the  plaintiff,  to  wit,  on  the  SSth  of  December,  1832, 
the  defendant  was  a  prisoner  in  the  custody  of  the  War- 
duct  of  a  cause,  den  of  the  Fleets  within  the  walls  of  the  prison,  on  pro- 

that  a  particular 
fiict  is  admitted 

between  the  parties,  the  jury  have  a  right  to  draw  the  same  oondusion  as  to  that  fact  as  if  it  had 
been  proved  in  evidence ;  and  to  draw  such  conclusion  as  to  all  the  issues  on  the  record.  And 
the  Court  refused  to  grant  a  new  trial,  on  the  ground  that  the  Judge  had  stated  to  the  Jury  a  &ct 
so  admitted  between  the  parties,  as  bdng  admitted  on  th€  record,  and  applied  such  supposed  ad- 
mission in  support  of  another  issue. 
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cess  of  action  at  tbe  suit  of  one  JV.  Pitfoldy  within  the  £'cA.  ofpieoit 
meaning  of  the  7  Geo.  4*  c.  67;  and  that  afterwards,  and     »^ 
while  the  defendant,  remained  in  custody  as  aforesaid^  and        Stract 
within  the  9pace  of  fourteen  days  next  after  the  commence-       blakb. 
ment  of  the  actual  custody  aforesaid,  to  wit,  on  the  31st  of 
December t  18S2,  the  defendant  duly  applied  by  petition, 
HI  a  summary  way^  to  the  Court  for  the  Relief  of  Insolvent 
Debtors,  for  his  discharge  from  the  custody  aforesaid,  ac- 
cording to  the  provisions  of  the  said  act,  and  in  compli- 
ance therewith,  and  4id  then  and  there  subscribe  auch 
petition,  and  filed  the  same  in  the  said  Court,  and  duly 
executed  a  conveyance  and  assignment  to  one  S.  S.^  then 
being  the  provisional  assignee  of  such  Court,  in  such 
form  as  is  to  the  said  act  annexed,  of  all  the  estate,  &c.,; 
of  the  defendant,  such  prisoner,  in  and  to  all  his  real  and 
personal  estate  and  effects,  except  &c.  &c. ;  and  after- 
wards, and  within  foyrteen  days  next  after  his  said  petition 
bad  been  filed  as  aforesaid,  and  after  the  said  supposed 
debts  aiid  causes  of  action  had  accrued,  to  wit,  on  the  81st 
of  December^  18S2,  he  the  defendant  did  deliver  in  to  the 
said  Court  a  scb^ule  containing  as  in  the  said  act  is  re- 
quired, .except  as  hereinafter  mentioned,  and  duly  sub- 
scribed by  him,  and  which  was  then  duly  filed  in  the  said 
Court;  and  afterwards,  to  wit,  on  the  ISth  of  February , 
18S3,  the  matters  of  such  petition  and  schedule  came  on  to 
be  beajd,  and  were  duly  examined  into  before  and  by  the 
said  Court,  &c.,  and  the  said  Court  did  then  duly  adjudge 
the  defendant  to  be  discharged  from  custody,  and  to  be 
entitled  to  the  provisions  of  the  said  act ;  and  the  defen- 
dant was  accordingly  then  discharged  from  the  custody 
a&resaid;  and  the  defendant  further  saith,  that  no  de- 
scription whatsoever  of  the  said  debts  or  debt,  or  causes 
of  action,  or  of  any  or  either  of  them,  so  in  the  said  de- 
claration alleged  to  have  been  due  from  the  defendant  to 
the  plaintiff,  and  to  have  accrued  to  the  plaintiff  in  man- 
ner therein  mentioned,  or  of  the  plaintiff,  was  contained 

N  2 
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Btek.  of  Pleas,  or  inserted  in  the  said  schedule  so  subscribed  and  filed  as* 
1836 

aforesaid,  and  that  the  said  descriptions  were  and  each 

of  them  was  omitted  from  and  out  of  the  said  schedule,  by 

and  with  the  full  knowledge  and  consent,  and  by  and 

through  the  contrivance  and  procurement,  of  the  plaintiff. 

— Verification. 

Replication  to  the  latter  plea — that  the  defendant,  of 
his  own  wrong,  and  of  his  own  sole  instance  and  free  will, 
.  and.  with  intent  to  deceive  and  defraud  the  plaintiff*  in  that 
behalf,  omitted  thejsaid  several  debts  and  causes  of  action 
in  the- declaration  mentioned,  and  all  description  of  the 
same,  from  and  oilt  of  bis  the  defendant's  said  schedule ; 
without  this,  that  the  said  descriptions  were  omitted  from 
and  out  of  the  said  schedule  by  and  with  the  full  know- 
ledge, &c.,  of  the  plaintiff;  upon  which  issue  was  joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middle- 
sex Sittings  after  Michaelmas  Term,  it  appeared  that 
the  action  was  brought  for  an  attorney's  bill,  alleged  to 
have  been  incurred  under  the  following  circumstances : — 

The  defendant,  who  had  been  a  guard  of  the  London  ^ 
Devonpori  mail,  was  discharged  in  consequence  of  a  re- 
presentation made  to  the  Post-office  by  a  gentleman 
named  Pit/old,  of  bis  having  insulted  a  lady  who  was  a 
passenger  in  the  mail.  The  defendant  brought  an  action 
for  libel  against  Mr.  Piifold  for  such  representation,  for 
the  conduct  of  which  the  plaintiff^,  who  was  then  an  articled 
clerk,  supplied  i\\e  funds,  and  recommended  a  Mr.  Rosher 
.  as  the  attorney,  ^ho  accordingly  conducted  it,  as  he  sta- 
ted, on  the  plaintifTs  responsibility,  and  for  and  on  the  ac- 
count of  the  defendant,  and  was  paid  by  the  plaintiff*.  On 
the  part  of  the  plaintiff*,  several  letters  from  the  defendant* 
were  also  read,  dated  in  June  and  July,  1831,  urging  the 
prosecution  of  the  action,  alluding  to  it  as  '^hh  business," 
and  stating  that  certain  friends  had  off*ered  to  come  forward 
with  such  money  as  might  be  wanted.  The  action  against 
Mr.  Piifold  was  tried  at  the  Exeter  Spring  Assizes,  183^, 
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when  a  verdict  was  found  for  the  defendant,  on  the  ground  ^ck.  nf  iVai, 
that  the  supposed  libel  was.  a  privileged  communication* 
On  the  part  of  the  defendant,  it  was  alleged,  first,  that 
that  action  was  in  fact  the  action  of  the  plaintiff  and  not 
of  the  defendant,  and  was  undertaken  by  the  plaintiff 
gratuitously,  on  the  chance  of  obtaining  money  from  Pf/- 
foU;  and  several  letters  from  the  plaintiff  were  read,  lead- 
ing  to  such  a  conclusion.  It  appeared  also,  on  the  cross* 
examination  of  Rosher^  that,  ^tter  the  defendant  went  to 
prison,  the  plaintiff  called  on  him,  Roshcff  and  told  him 
that  his  name  would  not  he  inserted  in- the  schedule,  but 
that  he,  the  plaintiff,  would  see  his  costs  paid ;  and  that 
at  the  time  of  making  out  the  schedule,  the  plaintiff 
again  told  Rosher  that  he  might  look  to  him,  and  he 
would  take  care  to  provide  him  with  funds:  and  it  was 
contended,  on  the  authority  of  the  cases  of  Howard  v. 
Bartoloxzi  (a),  and  Tabram  v.  Freeman  (6),  that,  as  it  ap- 
peared that  the  debt  was  omitted  from  the  schedule  with 
the  privity  and  by  the  procurement  of  the  plaintiff,  the 
defendant  was  entitled  to  a  verdict  on  the  special  plea. 
The  schedule  itself,  although  it  was  in  Court,  was  not 
formally  put  in  and  proved,  but  it  was  assumed  through- 
out the  cause  that  the  plaintiff's  debt  was  omitted  from  it 
The  Lord  Chief  Baron  left  it  to  the  jury  to  say— ^r«/, 
whether  the  defendant  was  ever  indebted  to  the  plaintiff; 
and  secondly,  whether  the  plaintiff  had  been  a  party  to 
the  fraudulent  omission  of  the  debt  from  the  schedule. 
And  he  t aid  them  that  the  fact  of  such  omission,  so  long 
before  the  present  action,  (which  was  admitted  on  the  re- 
cord), coupled  with  the  other  evidence,  afforded  a  strong 
presumption  that  no  debt  was  ever  due  at  all.  A  verdict 
having  been  found  for  the  defendant — 

Humfrey  now  moved  for  a  rule  him  for  a  new  trial,  on 
the  ground  of  mbdirection. — The  schedule  not  havrog 

(a)  4  B.  &  Adol.  566 ;  1  Nef .  &  M.  69.  (6)  2  C.  &  M.  461. 
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^^1^6^*^'  been  put  in,  there  was  no  evidence  of  the  omission  of  the 
^  V  ^  debt;  for  upon  this  record  the  omission  itself,  as  Well  as 
Stracy  ^Yie  procurement  of  the  plaintiff,  are  in  issue.  There  was 
Blake.  therefore  a  misdirection  in  stating  to  the  jury  that  the 
oniission  was  admitted  on  the  pleadings.  [Alderson,  B. 
— It  seems  to  me  a  very  reasonable  argument  to  the  jury 
to  say — here  are  the  two  parties  contending  quo  anhno  the 
debt  was  omitted ;  that  admits  that  it  was  omitted  in 
fact ;  not  as  a  question  arising  on  the  pleadings,  but  an 
inference  from  the  conduct  of  the  parties  before  the  jury.] 
It  was  not  so  put,  but  as  a  distinct  admission,  on  the  re- 
cord, of  a  by-gone  fact.  Besides,  the  supposed  admission 
on  the  record  upon  one  issue  was  used  as  proof  against 
the  plaintiff  on  the  other  issue,  and  was  coupled  with  the 
evidence  applicable  only  to  that  other  issue :  but  the  sup- 
posed admissions  on  the  face  of  one  plea  cannot,  in  law,  be 
called  in  aid  of  the  issue  on  another  plea.  But  even  if 
the  omission  is  not  denied  on  the  pleadings,  it  is  not  ad' 
miiied  as  a  fact;  it  is  only  passed  by  as  not  being  that  fact 
on  which  the  party  chooses  to  take  issue,  and  is  not  there- 
fore to  be  taken  against  him  as  true.  If  it  were  otherwise^ 
plaintiffs  would  be  subjected  to  much  hardship,  being  com- 
pelled to  deny  specifically  some  one  allegation  in  a  plea. 
Thus,  in  an  action  by  the  indorsee  of  a  bill  of  exchange, 
if  fraud  appear  in  the  transfer  of  it,  the  plaintiff  is  bound 
to  prove  consideration.  If,  then,  the  non-denial  of  a  frau- 
dulent transfer  alleged  in  the  plea  is  an  admission  of  it  as 
a  fact,  the  defendant  may  always  force  the  plaintiff  to  go 
into  proof  of  consideration ;  and  one  and  the  same  plea  will 
effect  that  purpose  in  every  case ;  unless  indeed  the  plain- 
tiff may  reply  de  injurid{a).  [Lord  Abinger,  C.  B.— I  be- 
lieve we  all  agree  that  an  admission  in  one  plea  cannot 
properly  be  used  to  prove  or  disprove   another  plea. 

(a)  But  it  is  now  decided  that      Farrar,  ante,  65;  Gr^v*  Yoiet, 
the  replication  de  injuriA  is  ap-      2  Bing.  N.  C.  579. 
plicable  to  such  a  case.    Isaac  ?. 
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Parke,  B. — Every  cause  involving  several  issues  is  to  be  ^*^\^/^^' 
tried  on  each  issue,  as  if  they  were  several  causes.    Here  -> 

you  must  try  this  case  upon  the  issue  on  nunquam  indebi^       Steacy 
tatus,  as  if  there  were  no  other  issue  at  all  ou  the  record.        blam. 
Thusy  in  an  action  of  trespassi  if  the  defendant  pleaded 
not  guilty,  and  also  a  justification  of  [a  right  of  way,  the 
admission  involved  in  such  justification  clearly  could  not 
be  used  to  disprove  the  plea  of  not  guilty.] 

Lord  Abinoer,  C.  B.,  having  read  his  notes  of  the 
trial— 

Parke,  B. — I  should  have  thought  it  fit  to  grant  a 
rule,  if  the  Lord  Chief  Baron  had  laid  it  down  nakedly 
that  the  jury  might  look  at  one  plea'to  support  the  other, 
and  there  had  been  no  other  admission  to  the  same  effect 
in  the  conduct  of  the  cause.  But  it  seems  to  me  that 
there  was  such  admission,  and  that  the  learned  Judge  re- 
fers to  the  record  merely  by  way  of  illustration.  Unques- 
tionably, if  this  had  not  been  so,  I  should  have  thought 
it  a  misdirection ;  because,  whatever  is  admitted  on  any 
issue,  I  take  it  to  be  clear,  is  admitted  only^for^the  pur- 
pose of  that  issue. 

Alderson,  B. — I  agree  that  we  are  not  to  take  an  ad- 
Hussion  in  one  plea  as  evidence  on  another.  But  if  the 
parties  have  a  particular  controversy,  and  it  seems  plain 
that  a  certain  fact  is  admitted  between  them  in  the  course 
of  that  controversy,  may  not  the  jury,  as  men  of  common 
sense^  draw  the  same  conclusion  as  to  that  fact  as  if  it 
were  formally  proved  before  them  ?  I  think  they  may, 
and  that  they  are  at  liberty  to  draw  it  as  to  all  the  ques- 
tions in  issue  in  the  cause. 

GuRNEY,  B. — ^The  only  question  in  controversy  was, 
by  whom  the  omission  was  made;  there  was  no  ques- 
tion between  the  parties  that  it  had  been  made  in  fact. 


]U 
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Stracy 


Blakb. 


Lord  Abinoer,  C.  B. — ^That  the  debt  was  omitted 
was  taken  as  a  fact  throughout  by  both  sides.  I  fully  ad* 
mit  that  a  fact  admitted  in  one  plea  cannot  be  taken  to 
prove  or  disprove  another.  But  suppose,  in  the  case  of  a 
justiBcatipn  of  a  right  of  way»  put  by  my  Brother  Parke^ 
it  were  proved,  on  the  controversy  upon  the  general  issue, 
that  the  defendant  came  there  and  committed  the  tres- 
pass in  assertion  of  his  right  of  way,  would  not,  that  be 
evidence  on  the  other  issue?  In  the  present  case^  it  ap- 
peared to  me  that  the  jury  were  satisfied  that  the  plain- 
tiff had  the  entire  management  of  the  cause,  and  that  the 
omission  was  the  plaintifi**8,  designedly  made  to  benefit 
himself.  If  I  had  said  that  the  omission  was  admitted  by 
counsel  on  both  sides,  there  could  have  been  no  objection ; 
but  because  I  said  it  was  admitted  on  the  record,  that  is 
the  whole  misdirection  complained  of:  strictly  speaking, 
no  doubt  it  was  admitted  for  the  purpose  of  that  plea,  but 
not  of  the  other. 

Rule  refused. 


QuioGiN  V.  Duff. 


OaSE. — The  declaration  stated  that  the  plaintiflT  deli- 
vered to  the  defendant  two  boxes  of  types,  to  be  by  the 
defendant  taken  care  of,  and  shipped  and  forwarded  froui^ 


Goods  were  for- 
warded by  K,, 
A  carrier,  from 
London  to  Li" 
verpoolfttAdnn'  ,».       ^.^         <•  •■  i<i/*i 

ed  to  the  plain-  Liverpool  to  the  Isle  of  Man,  for  reward  to  the  defendant 
^^Af(S)?"  aw  in  that  behalf;  that  the  defendant  accepted  and  received 
f^dan^?B^*'  the  goods  for  the  purposes  aforesaid,  and  took  so  little 
wick  Strut,  Li-  care  of  them,  &c.,  that  they  were  lost.    Pleaa— ^r«/,  that 

verpooL"    The 

good«  were 

landed  by  K.  on  a  public  wharf  at  Liverpool,  and  on  the  lame  day  notice  was  sent  to  the  defendant 

of  their  arrival,  and  he  signed  the  carrier's  book,  containing  an  acknowledgment  that  the  goods  In 

question  had  arrived  for  him  (the  defendant).    He  caused  them  also  to  be  entered  in  the  clearance 

and  manifest  of  a  steam- vessel  about  to  sail  for  the  Itk  of  Man, 

It  was  proved  also,  that  on  former  occasions,  when  goods  had  been  been  brought  by  JT.  for  the 
defendant,  he  had  desired  that  they  might  remain  at  the  wharf  till  he  sent  for  them.  The  defen- 
dant never  sent  to  the  wharf  for  the  boxes  until  six  days  after  their  arrival,  when  they  were  not 
to  be  found: — Hetd,  in  an  action  on  the  case  against  the  defendant  for  negligence  in  not  Uking 
proper  can  of  the  goods,  that  there  was  evidence  for  the  jury  of  a  delivery  to  and  acceptance  by  him. 
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tb0  pUmtlff  did  not  deliver  the  goods  to  the  defendant,  EMk.^Pkai, 
nor  did  the  defendant  accept  and   receive  the  same; 
Hcomdly^  not  guilty. 

At  the  trial  before  Lord  Abinger^  C.  B.»  at  the  last 
Spring  Assises  for  Liperpool,  the  following  facts  appeared. 

The  two  boxes  in  question  were  forwarded  from  London, 
on  the  6th  of  March,  1836,  by  one  of  the  boats  of 
Kenwortky  ^  Co.,  carriers,  to  Liverpool^  addressed  to 
**  Mr.  John  Quiggin,  Douglas^  care  of  Mr.  James  Duff*, 
Brumwiek  Street,  Liverpool'  On  the  12th  of  March, 
they  were  discharged  at  the  Duke  of  Bridgewaier^s  Wharf, 
LherpopL  The  porter  who  landed  them  stated  that  he 
saw  them  there  for  three  days ;  on  the  fourth  the  rain  had 
washed  off  a  portion  of  the  direction ;  they  were  covered 
at  night.  On  the  sixth  day  after  their  arrival,  a  person 
came  to  ask  for  them,  when  they  could  not  be  found. 
On  the  I£th,  the  day  of  their  landing,  notice  of  their  ar- 
rival  was  given  by  Kenworthy  %  Co.  to  the  defendant,  and 
a  clerk  in  the  defendant's  office  (at  6  p.  m.  on  that  day) 
signed  the  carrier's  book,  containing  an  acknowledgment 
that  the  goods  had  arrived  for  him  (the  defendant).  The 
warehouseman  and  clerk  of  Kenworthy  ^  Co*  stated,  that 
on  former  occasions  they  had  received  notices  from  the 
defendant  to  let  goods,  brought  by  them  for  him,  remain 
on  the  wharf  after  their  arrival  till  he  sent  for  them.  The 
clearance  and  manifest  of  the  Isle  of  Man  steamer,  on 
the  18th  of  March,  made  out  by  the  defendant's  clerk, 
were  read ;  they  contamed  the  name  of  the  plaintiff,  as 
consignee  of  two  boxes  of  type;  to  the  manifest  was 
annexed  a  memorandum,  stating  that  they  were  not  sent, 
not  being  found  on  the  wharf.  The  Lord  Chief  Baron 
was  of  opinion,  on  this  evidence,  that  there  was  no  proof 
of  delivery  to  and  acceptance  by  the  defendant,  and 
therefore  that  the  declaration  was  not  supported :  if  the 
defendant  was  guilty  of  any  negligence,  it  was  in  not 
receiving  the  goods  into  his  possession :  no  contract  was 
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EmL  qf  PiMf,  shewn  binding  him  to  send  for  tlie  goods.    Alemander^  for 
-     die  defendant,  haying  applied  to  his  lordship  to  amend 
QuiGoiir      the  declaration,  which  he  refused,  on  the  ground  that  it 
Duvf .        would  render  an  entirely  new  frame  of  the  whole  pleadings 
necessary,  urged  that  there  was  at  all  events  evidence  for 
the  jury  whether  there  had  been  a  delivery  or  not;  but 
the  learned  Judge  stating  that  he  should  direct  the  jury  to 
find  for  the  defendant,  the  plaintiff  submitted  to  be  non- 
suited. 

In  the  following  term  Alexander  obtained  a  rule  fiin  for 
a  new  trial,  on  the  ground  that  it  ought  to  have  been  left 
to  the  jury  to  say  whether  the  defendant  had  not,  by  the 
acts  proved  in  evidence,  admitted  the  receipt  of  the  goods. 

CressweU  and  Crompton  now  shewed  cause. — ^The  plain- 
tiff has  not  made  out  either  the  contract  or  the  breach  of 
it  alleged  in  the  declaration.  The  plain  meaning  of  the 
allegation  in  the  declaration  is,  that  there  was  an  actual 
receipt  of  the  goods  by  the  defendant;  but  the  proof  re- 
lied on  is  merely  of  a  kind  of  constructive  bailment  \  whereas 
no  bailment  can  properly  arise  without  actual  acceptance 
of  the  goods.  The  question  is,  whether  the  duty  of  Ken^ 
worthy  f  the  carrier,  had  ended  or  not.  The  defendant 
had  no  means  of  knowing  what  the  duty  of  Kenworthy 
was ;  the  contract  was  between  him  and  the  plaintiff,  and 
the  plaintiff  might  have  shewn  what  its  terms  were.  As- 
suming, however,  in  the  first  place,  that  it  was  the  carrier's 
duty  to  deliver  to  the  defendant,  he  did  not  discharge  that 
duty,  for  he  left  the  goods  on  the  open  quay,  the  defendant 
having  no  person  there  to  receive  thenu  In  Seboay  v. 
HoUoway  (a),  the  leaving  goods  at  the  inn  where  the  de- 
fendant lodged,  and  where  the  carman  was  informed  that 
he  would  find  them,  was  held  to  be  no  delivery  to  him. 
[ParJcCt  B. — Suppose  in  that  case  the  defendant  had  given 

(a)  1  Ld.  Raym.  46. 
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a  receipt  for  them?]     £Ten  that  would  not  be  a  delivery;  Ejtck,  ofpieas, 
as  far  the  plaintiff  was  concerned,  it  would  be  no  more  ^ 

than  a  discharge  fironl  perforrtiance,  not  an  actual  perform-  Quiooiir 
ance,  of  the  duty.  fVardell  v.  Mouryllian  (a)  shews  that  Difpp/ 
a  carrier  is  not  discharged  from  bis  liability  by  delivering 
the  goods  at  n  wharf  ro'  which  be  has  been  in  the  constant 
habit  of  plying.  So,  a'  delivery  on  board  ship  is  not  suf- 
ficient, unless  it  be  to  some  accredited  officer.  Cobban  v. 
Downe  (6).  [Lord  Abinger,  C.  B. — If  the  action  had  been 
framed  on  the  defendant's  negligence  in  not  sending  for 
the  goods,  would  it  not  have  been  a  good  defence  for  him 
to  say  that  he  was  not  bound,  undet  the  drcmnstances,  to 
send  for  tbera  till  the  ship  was  reddy  to  sail  ?]  It  is  sub- 
mitted that  it  would :  he  was  bound  to  see  that  they  were 
forwarded  from  Liverpool  to  the  Isle  of  Man,  but  it  was 
no  part  of  his  duty  to  keep  them  in  the  interval.  He  has 
merely  notice  of  their  arrival,  but  they  are  not  put  into  his 
manual  custody,  or  into  any  warehouse  or  plac<$  of  business 
of  his,  and  no  contract  appears  on  his  part,  on  their  being 
left  on  the  quay,  to  take  possession  of  them  there.  Sup- 
pose it  were  known  to  the  plaintiff  thatiSTiPiifoor/Ay  went  only 
to  that  wharfj  and  he  directed  the  goods  to  be  delivered 
to  and  taken  care  of  there  by  the  defendant,  then  it  was 
part  of  Kenworthjf'a  duty  to  give  notice  to  the  defendant 
to  that  effect;  but  the  only  notice  he  has  is,  that  they  have 
arrived.  [Parke,  B. — He  is  to  receive  and  take  care  of 
them :  he  would  have  had  a  right  to  charge  the  plaintiff 
with  the  hire  of  a  warehouse  for  taking  care  of  them.] 
Then  as  to  the  signature  in  the  book.  It  is  assumed  that 
the  book  contained  a  receipt,  but  that  does  not  appear ;  all 
that  was  stated  was,  that  the  defendant  signed  the  book. 
[Lord  Abinger,  C.  B. — ^It  seems  to  be  only  an  acknowledg- 
ment that  he  had  notice  of  the  arrival  of  the  goods.]  If 
it  is  to  be  considered  as  an  absolute  receipt,  suppose  the 

(a)  2  Esp.  N.  P.  C.  693.  (6)  6  Esp.  43. 
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Eich.  of  Pleat,  party  brought  the  book  after  business  hours,  when  the  de- 
^  fendant  could  not  send  for  them  until  the  next  day,  he  would 
QuiooiN  nevertheless  be  responsible  for  their  safe  custody.  Ken' 
du'ff«  worthy,  therefore,  had  not  done  enough  to  discharge 
himself,  and  the  defendant  certainly  was  not  the  agent  of 
the  plaintiff  to  discharge  Kewworihy  from  any  part  of  his 
duty.  Suppose  Kenworihy  wob  the  agent  of  the  plaintiff 
to  make  a  contract  with  the  defendant,  what  was  the  con- 
tract? Can  it  be  contended,  that  it  amounts  to  this,  that 
the  defendant  contracted  to  acknowledge  the  goods  in  his 
custody  from  the  moment  of  their  arriyal  ?  No  course  of 
dealing  was  shewn  by  which  such  an  inference  could  be 
supported.  The  person  left  in  the  counting-house  would 
have  no  authority  to  bind  the  defendant  to  receive  the 
goods,  unless  they  were  there  to  be  received*  [Parte,  B. 
— If  the  subscription  in  the  book  amounts  to  an  acknow- 
ledgment that  he  has  taken  charge  of  the  goods,  and  ex- 
onerated the  carrier,  he  cannot  gainsay  it  after  having 
altered  the  position  of  the  parties ;  and  their  position  is 
altered,  because  the  carrier  was  thereby  induced  to  take 
less  care  of  the  goods.  Is  it  not,  therefore,  a  question  for 
the  jury,,  quo  ammo  the  book  was  signed  ?]  It  is  for  the 
plaintiff  to  shew  that:  but  upon  the  facts  proved,  it  could 
not  have  been  the  intention  of  the  defendant  so  to  charge 
himself.  The  effect  ofit  is,  at  most,  that  the  defendant  says, 
"  I  will  go  and  look  after  the  goods  to-morrow,  and  I  give 
you  this  acknowledgment  that  I  have  received  this  notice.*' 
When  the  duty  of  either  party  ends  or  begins,  must  de- 
pend upon  the  contract ;  and  it  is  the  plaintiff's  fault  if  he 
makes  or  proves  no  specific  contract.  The  entry  in  the 
ship's  manifest  amounts  to  nothing;  it  is  the  constant 
course  so  to  enter  goods  by  anticipation. 

Again,  suppose  it  was  Kenworthys  duty  not  to  deliver 
the  goods,  but  to  carry  them  to  Liverpool,  and  give  no- 
tice to  the  defendant,  then  it  was  part  of  his  duty  to  take 
care  of  them  for  a  reasonable  time,  so  as  to  enable  the 
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defendant  to  send  for  them.  And  even  if  Kenworihy's  S*eh.ofPhat, 
duty  had  ended,  it  is  still  a  further  step  to  say  that  the 
defendant's  had  necessarily  commenced,  no  direction  hav- 
ing been  given  to  him,  [Bolland,  B. — It  may  perhaps 
be  a  question,  on  the  evidence  of  the  porter,  whether 
there  was  not  an  intervening  liability  on  the  part  of  the 
Duke.]  But  even  if  the  defendant's  duty  had  begun,  it 
does  not  follow  that  he  entered  into  the  particular  con- 
tract declared  on. 

Alexander,  {Cawttng  with  him),  in  support  of  the  rule. 
— ^This  nonsuit  proceeded  on  the  ground  that  the  action 
was  misconceived,  and  should  have  been  for  not  accept- 
ing, there  being  no  evidence  of  delivery  and  acceptance. 
It  is  submitted  that  that  ruling  was  clearly  erroneous. 
Sehoen  v.  HoUoway  is  quite  inapplicable.  If  nothing  ap- 
peared here  but  the  delivery  on  the  wharf,  and  the  notice 
to  the  defendant,  that  case  might  apply ;  but  the  defen- 
dant's liability  arisen  out  of  matter  subsequent.  The  other 
cases  cited  are  equally  beside  the  present  question.  The 
signature  of  the  book,  and  tlie  entry  in  the  clearance  and 
manifest,  amounted  to  a  delivery  to  and  acceptance  by 
the  defendant,  and  rendereil  him  liable  in  this  action.  The 
signature  is  an  admission  of  the  receipt  of  the  goods,  as 
in  every  other  case  of  delivery  by  a  carrier.  And  it  ap- 
peared that  on  previous  occasions  there  had  been  a  no- 
tice from  the  defendant  to  Kenworihy  to  let  goods  brought 
for  him  remain  on  the  Duke's  Wharf  i\\\  sent  for.  There 
was  therefore  a  reason  why  Kenwarthy  sent  the  notice 
only,  instead  of  the  goods  themselves,  to  the  defendant ; 
and  it  saved  him  the  expense  of  cartage  and  porterage. 
It  is  said  the  signature  is  only  an  acknowledgment  of  no- 
tice that  the  goods  have  arrived ;  but  that  would  be  no 
protection  to  the  carrier ;  unless  it  be  an  admission  of  the 
receipt  of  the  goods,  it  is  a  mere  useless  formality.  As 
soon  as  the  carrier  received  back  the  notice,  he  would 
be  exonerated,  in  the  same  way  as  if  the  goods  had  been 
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£4vA.  ofPietu,  delivered  to  the  defendant  himself.    [He  was  here  stopped 
by  the  Court]. 

Lord  Abinger^  C.  B. — You  have  now  drawn  the  atten- 
tion of  the  Court  to  what  did  not  strike  me  as  so  material 
at  the  time  of  the  trial — that  is,  the  course  of  dealing  be- 
tween Kenworthy  and  the  defendant;  because  it  now  ap- 
pears, by  Foster's  (a)  evidence,  that  the  goods  were  left  at 
the  Duke's  Wharf  nntil  the  defendant  sent  for  them ;  but 
I  still  adhere  to  my  impression,  that  there  was  nothing  in 
any  contract  proved  or  surmised,.which  necessarily  implies 
that  the  defendant  was  bound  to  receive  and  keep  the 
goods ;  but  still,  if  he  did  receive  them,  and  discharged 
the  carrier,  he  received  them  with  all  their  responsibilities, 
and  it  behoved  him  to  see  that  they  were  in  proper  cus- 
tody. There  is  the  fact  of  Kenworthy' %  leaving  the  goods 
on  the  wharf  for  the  defendant  on  former  occasions,  and 
therefore  the  defendant  should  shew  that  the  wharf  was 
the  proper  pjace  for  leaving  the  goods.  I  therefore  think,, 
although  the  case  appeared  to  me  slight,  it  ought  to  have 
gone  to  the  jury  on  the  question,  whether,  inasmuch  as  the 
defendant,  by  his  notices  to  Kenworthy ^  had  in  this  par- 
ticular ^sa^e  made  the  Duke's  premises  his  own  place  of 
receipt  for  the  goods^  he  had  accepted  them;  and  whether, 
if  so,  that  W98  a  proper  place  for  leaving  the  goods,  so 
that  the  defendant  took  proper  care  of  them.  These  are 
all  questions  for  the  jury,  and  therefore  I  think  there 
must  be  a. new  trial. 

Parke,  EL — I  am  of  the  same  opinion.  It  is  a  question 
for  the  jury,  whether,  on  the  fact  of  the  signing  of  the  re- 
ceipt in  the  book,  and  the  other  evidence  in  the  cause,  the 
defendant  meant  to  discharge  Kenworthy^  and  receive  the 
goods  himself:  if  he  did,  he  is  responsible  for  the  due 
care  of  them  until  shipping  them ;  and  the  question  then 

(o)  The  warehoaseman  of  Kenworthy  &  Co. 


HILARY  TERM,  6  WILL.  IV.  181 

18,  whether  leaying  them  on  the  wharf  was  due  care  B»eh,  tf  Pieat, 
on  the  part  of  the  shipping  agent.     Having  so  received  ^ 

the  goods,  he  ought  to  see  that  they  are  deposited  in  a  Quiooin 
reasonable  and  proper  place.  He  has  a  right  to  charge  a  duff. 
oommisrion  against  his  employer  for  taking  care  of  them. 
The  whole  case  seems  to  me  to  turn  cm  the  effect  of  the 
signatnre  of  the  book,  oonpled  with  the  other  evidence ; — 
whether  the  defendant  meant  thereby  to  receive  the  goods, 
and  discharge  Kemoorihy.  If  he  did,  he  was  such  an  agent 
as  is  alleged  in  the  declaration.  That  fact  being  first 
established,  the  second  question  is,  whether  the  defendant 
was  guilty  of  less  than  ordinary  care  in  leaving  the  goods 
where  they  were  left. 

BoLLAisi),  B. — I  am  of  the  same  opinion.  The  only 
question  in  my  mind  was  on  the  effect  of  the  receipt.  Until 
the  notice  was  read  from  my  Lord's  notes,  I  should  have 
thought  that  it  ought  to  have  been  left  to  the  jury,  whe- 
ther the  Duke  had  the  care  of  the  goods,  and  it  was 
lu8  dnty  to  cover  them,  and  whether  enough  had  been 
done  on  the  part  of  the  plaintiff  to  shew  that  the  effect  of 
the  receipt  was  such  as  would  bind  the  defendant ;  but 
Foster^B  evidence  puts  that  beyond  doubt,  because  it 
thews  that  the  Duke's  duty  bad  ceased,  and  the  defen- 
dant's begun,  inasmuch  as  the  defendant,  when  goods 
were  brought  to  Liverpool,  told  Kemoorihy  to  leave  them 
on  the  Duke's  Wharfs  and  he,  the  defendant,  would  at- 
tend to  them.  That  would  be  an  exoneration  oi  Ken- 
worthy  after  notice  given  to  the  defendant,  and  altera  the 
effect  of  the  receipt,  and  makes  it  clearly  a  question  for 
the  jury. 

GuEMEY,  B.,  concurred. 

Rule  absolute  (a). 

(a)  The  cause  was  tried  agidn  before  Parke,  B.,  when  a  verdict 
•t  the  laverpool  Spring  Asnzes,     was  found  for  the  plaintiff. 
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Exeh.  of  Pkas, 
1836. 

"  Rex  v.  the  Sheriff  of  Middlesex,  in  a  Cause  of  Hammond 

V.  Bean. 

A  render  by  the  JjAYLE  Y  shewei  cause  against  a  rule  which  had  been 

MpilSioI^VfSe  obtained  by  Hughes  for  setting    aside  an  attachment 

^**y™>*»  "j-  against  the  sheriff  on  payment  of  costs.     A  cqpias  is- 

bave Justified,  sued  against  the  defendant  Bean  on  the  2Srd  of  Decern- 

riff'to^ve  an  ^^^»  ^nd  he  was  arrested  on  the  29th ;  on  the  2nd  of 

a"^^thrin  set  ^^^'^^^^tf  ^^®  sheriff  was  ruled  to  return  the  writ,  and  on 

ande  on  pay-  the  6th  to  bring  in  the  body ;  on  the  11th  that  order  was 

nent  of  cocti*  ««m>^  ^  t  •!• 

made  a  rule  of  Court,  and  an  attachment  issued  against 
the  sheriff;  on  the  8th  the  defendant  was  rendered,  no 
bail  having  justified. — He  contended,  that  after  the  ex- 
piration of  the  body  rule,  there  could  be  no  good:  render 
unless  bail  justified,  the  sheriff  being  in  contempt  by  dis- 
obeying the  body  rule ;  and  cited  a  case  of  Stamford  ▼• 
Berry  (a)  in  the  Bail  Court,  where  Littledale,  J.^  had  so 
decided.     [Parke,  B. — What  use  is  there  in  the  justifica- 
tion ? — it  seems  a  mere  unnecessary  step.]     If  Stamford 
▼.  Berry  be  good  law,  the  plaintiff  has.no  benefit  from  the 
render,  for  he  cannot  keep  the  defendant  in  custody. 
[Parke,  B. — Have  you  any  authority  for  saying  that  it  is 
not  a  good  render?  You  would  have  been  just  in  the  same 
situation  if  bail  had  justified,  and  the  defendant  had  then 
immediately  rendered.]    The  rule  of  Court,  Trin*  S3  Oeo* 
S  (6),  after  reciting  that  by  the  then  practice  of  the  Court 
of  King's  Bench,  bail  cannot  render  the  defendant  after  a 
rule  has  been  granted  against  the  sheriff  to  bring  in  the 
body,  before  such  bail  have  justified  in  open  Court,  pro- 
vided that  thenceforth  bail  should  be  at  liberty  to  render 
the  defendant,  notwithstanding  a  body  rule  had  issued,  at 
any  time  before  the  expiration  thereof.     [BoUand,  B« — In 
Rex  V.  Sheriff  of  Middlesex  (c),  it  was  held  that  the  sheriff 

(a)  Not  yet  reported.  (b)  5  T.  R.  368. 

(c)  7T.R,  629. 
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complied  with  that  rule  by  putting  in  without  justifying  ^^*-  ^S  Pi^» 
baU.]  ^^' 


Lord  Abinobr^  C.  B. — ^The  judgment  of  my  Brother 
Liiiledale  does  not  appear  to  be  supported  by  any  other 
case  decided  by  any  Judge  or  by  the  Court,  and  the  rule 
of  Court  referred  to  certainly  does  not  support  it;  we 
haye  therefore  less  difficulty  in  dissenting  from  it,  and  it 
undoubtedly  is  inconsistent  with  principle..  The  rule 
most  be  absolute. 


Rex 

0. 

The  Sheriff  of 
Middlesex. 


Parke,  B. — There  must  be  some  mistake  as  to  the  facts 
of  that  case. 

Rule  absolute  on  payment  of  costs. 


Gregory  v.  Hartmoll. 

Indebitatus  assumpsit  m  the  sum  of  so/.,  for  AssumpiUfQt 

money  paid,  and  on  an  account  stated.  Pfeo^That  the 

Pleas— nr*/,  non  assumpsit.  Secondly,  as  to  34/.  2s.  4rf.,  J»°J«y  ''wnu'ff 
parcel  of  the  sum  of  50/.  in  the  declaration  first  mentioned,  to  the  use  of 
that  the  said  sum  of  34/.  2s.  4(/.,  parcel  &c.,  was  paid  by  in  manner  there- 
the  plaintiff  to  the  use  of  the  defendant,  in  manner  there-  id!^*n"f„"So"' 
inafter  mentioned,  and  in  no  other  manner  and  upon  no  ^^}^^'  manner, 

tfiz*  as  one-six- 
other  account^  viz*  as  one-sixteenth  part  or  share  of  the  teenth  part  of 

damages  and  costs  recovered  against  the  plaintiff  in  a  cer-  aJd  co^^1«co- 

tain  action  on  the  case  which  was  prosecuted  by  William  ll^l^^^Z^^ 

After,  William  After  the  younger,  and  Thomas  After,  owner  of  a  ves- 
sel of  which  the 
defcfidant  was  a  part-owner  to  the  extent  of  one-siiteeoth  share,  for  the  loss  of  certain  goods 
shipped  on  board  the  ▼essel,  and  which  loss  was  alleged  in  the  action  to  have  happened  through 
the  MgligeDce,  ftc,  of  the  plaintiff,  by  his  mariners  and  servanu ;  whereas  the  loss  complained 
of  was  not  wholly  cauied  by  the  negligence,  &c,  of  the  plaintiff,  by  his  mariners  and  servants, 
but  that  the  plaintiff,  by  bis  own  personal  and  wjlf«l  misconduct,  &c.,  contributed  to  the  loss. 
The  defendant  pleaded  further,  that,  although  he  was  the  legKl  owner  of  one-sixteenth  part  of  the 
said  vessel,  yet  he,  the  defendant,  ^d  not  concur  with  the  plaintiff  and  the  other  part-owners  in 
the  employment  of  the  vessel  in  that  voyage,  but  that  the  said  voyage  was  undertaken  and  carried 
on  for  the  proSt  and  advantage  of  the  plaintiff  and  certain  other  persons,  separate  and  distinct 
fcom  the  defendant,  and  without  his  being  concerned  or  in  any  way  participating  in  the  adven* 
ture.  On  special  demurrer :-^^«/^,  that  both  pleas  were  bad,  as  amounting  to  the  general  issue. 
VOL.  I.  O  M.  W. 
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Exch.  of  Pleas,  against  the  plaintiff,  in  the  Court  of  our  Lord  the  King, 
before  the  King  himself,  &c.,  wherein  the  said  W.  Arter^ 
IV.  Arter  the  younger,  and  T.  Arier,  complained  against 
the  plaintiff  as  the  owner  of  a  certain  sloop  or  vessel  called 
the  Commerce^  of  which  sloop  or  vessel  the  defendant  at 
the  time  of  the  loss  hereinafter  mentioned  was  a  part-owner 
to  the  extent  of  one-sixteenth  part  or  share,  in  respect  of 
the  loss  of  certain  goods  shipped  by  the  said  W.  Arter ^  W. 
Arter  the  younger,  and  T.  Arter ^  on  board  the  said  sloop  or 
vessel,  to  be  carried  and  conveyed  in  and  on  board  the  said 
sloop  or  vessel  from  the  port  oi  Barnstaple,  in  the  county  of 
Devon,  to  the  port  of  Bristol,  and  which  loss  the  said  W. 
Arter,  W.  Arter  the  younger,  and  T.  Arter,  in  their  said 
action  alleged  to  have  happened  by  and  through  the  mere 
carelessness,  negligence,  and  improper  conduct  of  the 
plaintiff  by  his  servants  and  mariners ;  and  the  defendant 
in  fact  says,  that  the  said  loss  of  which  the  said  W.  Arter, 
W.  Arter  the  younger,  and  T.  Arter,  in  their  said  action 
complained,  was  not  wholly  caused  by  and  through  the 
carelessness,  negligence,  and  improper  conduct  of  the 
plaintiff  by  his  mariners  and  servants,  as  in  the  said  action 
alleged ;  but,  on  the  contrary  thereof,  the  defendant  says, 
that  the  plaintiff,  by  and  through  his  own  personal  and 
wilful  misconduct  and  interference  in  and  about  the  ma- 
nagement and  stowage  of  the  said  sloop  or  vessel,  contri- 
buted to  the  said  loss ;  and  that  the  same  happened  by 
and  through  the  personal  and  direct  fault  and  wrong-doing 
of  the  plaintiff. —Verification.  Thirdly,  as  to  the  said 
sum  of  34/.  2s.  4c2.  in  the  introductory  part  of  the  second 
plea  mentioned,  that  the  said  sum  of  34/.  2s.  Ad.  was  paid 
by  the  plaintiff  for  the  use  of  the  defendant,  in  the 
manner  in  the  said  second  plea  mentioned,  and  in  no  other 
manner,  and  upon  no  other  account ;  and  the  defendant 
says,  that  although  true  it  is  that  the  defendant  was  the 
legal  owner  of  one-sixteenth  part  or  share  of  the  said 
sloop  or  vessel,  in  the  said  second  plea  mentioned,  at  the 
time  the  said  goods  were  shipped  in  and  on  board  the  same 
sloop  or  vessel,  as  in  that  plea  mentioned,  and  continued 
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to  be  such  legal  owner  at  the  time  of  the  loss  in  that  plea  Erch.  ofPUat, 
also  mentioned ;  yet  the  defendant  in  fact  says,  that  he 
did  not  join  or  concur  with  the  plaintiff  and  the  other 
part-owners  of  the  said  sloop  or  vessel  in  the  employment 
of  the  said  sloop  or  vessel  on  her  said  voyage  from  the 
port  of  Barnstaple  to  the  port  of  Bristol,  in  the  said 
second  plea  mentioned,  but  the  said  voyage  was  under- 
taken and  carried  on  for  the  profit  and  advantage  and  at 
the  risk  of  the  plaintiff  and  certain  other  persons,  sepa- 
rate, apart,  and  distinct  from  the  defendant,  and  without 
his  being  concerned  or  in  any  way  sharing  or  participat- 
ing in  the  said  adventure. — Verification. 

Special  demurrer  to  the  second  and  third  pleas,  assign- 
ing, amongst  others,  the  following  causes  of  demurrer, 
fur. — That  the  said  pleas  did  not,  nor  did  either  of  them, 
contain  matter  in  confession  and  avoidance  of  the  promise 
in  the  declaration,  in  so  far  as  related  to  the  sum  of  money 
in  the  introductory  part  of  those  pleas  respectively,  men- 
tioned, nor  did  either  of  those  pleas  give  even  a  colour- 
able right  of  action  to  the  plaintiff;  but  each  of  them,  on 
the  contrary,  set  forth  only  matter  in  negation  of  the  pro- 
aaise  alleged  in  the  declaration,  and  amounted  therefore 
to  the  general  issue  non  assumpsit;  and  that  the  second 
plea  was,  besides,  contradictory  and  repugnant  in  its  alle- 
gations, in  this,  that  it  commenced  by  alleging  that  the 
money  therein  respectively  specified  was  paid  to  the  use 
of  the  defendant,  and  proceeded  with  averments  in  direct 
contradiction  thereto;  and  for  that  the  said  third  plea 
does  not  shew  any  contract  or  other  matter  whereby  the 
plaintiff  was  excluded  from  being  concerned  in  and  shar- 
ing and  participating  in  the  said  adventure. 

Crowder,  in  support  of  the  demurrer. — The  second  and 
third  pleas  are  bad,  for  not  confessing  and  avoiding  the 
causes  of  action  alleged  in  the  declaration.  The  plaintiff 
says,  that  the  defendant  is  indebted  to  him  for  money  paid 
by  him  to  the  defendant's  use ;  the  defendant  alleges  in 

og 
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Exch.  of  Pleat,  the  sccond  pleai  that  the  money  was  paid  to  his  use  in  a 
particular  manner  only^  and  he  then  states  certain  factSi 
which  go  to  shew  that  the  money  never  was  paid  to  the 
defendant's  use  at  all,  which  amounts  in  effect  to  the 
general  issue.  The  law  in  this  respect  has  not  been  al- 
tered by  the  new  rules  as  to  pleadingi  and  a  plea  which 
amounts  to  the  general  issue  is  still  bad  on  special  de- 
murrer. SoUy  V.  Ndsh  (a).  [Parker  B. — The  second  plea 
appears  to  admit  all  the  facts  from  which  the  liability 
arises,  but  alleges  that  the  loss  arose  from  the  plaintiff's 
own  personal  negligence.  The  third  plea  appears  clearly 
to  amount  to  the  general  issue  only,  for  it  alleges  in  effect 
that  they  were  not  parties  in  the  adventure.  The  plain- 
tiff does  not  state  the  facts  from  which  the  implied  con* 
tract  arises,  but  he  must  prove  that  the  money  was  paid 
under  such  circumstances  as  to  render  the  defendant 
liable.]  Crowder  was  then  stopped  by  the  Court,  who 
called  upon — 

Montagu  Smith  to  support  the  pleas. — First,  the  pleas 
demurred  to  do  not  amount  to  the  general  issue.  But, 
secondly,  if  they  do  since  the  new  rules  as  to  pleading, 
that  is  no  objection.  The  second  plea  confesses  the  facts 
from  which  a  contract  may  be  implied  ;  but  alleges,  as  an 
answer,  an  additional  fact  which  avoids  it.  The  facts  ad- 
mitted on  the  plea  raise  an  implied  contract,  and  the  de- 
fendant is  compelled  to  rebut  the  legal  inference  to  be 
drawn  from  those  facts,  by  shewing  special  matter  in  an- 
swer  to  it.  The  defendant  has  admitted  that  he  and  the 
plaintiff  were  part-owners  of  the  vessel ;  that  a  loss  has 
occurred ;  that  an  action  has  been  brought  against  them,  and 
damages  recovered;  from  which  facts  the  law  would  nuse 
an  implied  contract  on  the  part  of  the  defendant  to  pay 
his  proportion ;  but  the  defendant  avoids  that,  by  shew- 
ing that  the  loss  was  occasioned  by  the  defendant's  negli- 
gence.   He  admits  a  primd  facie  case  for  the  plaintiff,  and 

(a)  2  CM.  &R. 356. 
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aToids  it  by  a  suggeation  of  new  facto  which  afford  him  a  de«   K^^^-  ^f  P^em, 
fence.     [Parke,  B. — It  really  comes  to  this  question — ^what  ^ 

are  the  facts  which  the  plaintiff  must  prove,  in  order  to  Gregory 
maintain  the  action  ?]  The  case  of  Roffey  v.  Smith  (a),  it  is  hartnoll. 
sabmitted,  is  an  authority  to  shew  that,  since  the  new  rules, 
such  a  defence  as  the  present  must  be  specially  pleaded. 
[Parke,  B. — ^In  Coudns  v.  Paddon  (b),  this  Court  was 
of  opinion  that  the  ruling  in  that  case  could  not  be  sup* 
ported.]  But  even  admitting  that  this  defence  could  have 
been  given  in  evidence  under  the  general  issue,  still  it  may 
be  specially  pleaded,  as  there  are  many  instances  where  a 
defendant  has  the  option  of  giving  his  defence  in  evi- 
dence under  the  general  issue,  or  of  putting  it  on  the 
record.  Bacon's  Abr.  Pleas,  G.  3 ;  Skin.  362 ;  Birch  v. 
Wilson  (c) ;  Carr  v.  Hinchliff{d) ;  and  Maggs  v.  Ames  {e), 

Crowder,  in  reply. — This  plea  is  clearly  not  good  as  a 
plea  in  confession  and  avoidance,  for  it  omits  to  confess 
the  most  material  fact, — ^namely,  that  the  loss  was  occa^ 
sioned  by  the  negligence  of  the  mariners. 

Lord  Abinger,  C.  B* — If  it  be  said,  that  the  facts 
from  which  the  promise  is  to  be  impUed  are  admitted  by 
this  plea,  that  which  is  afterwards  stated  is  inconsistent 
with  the  previous  admission;  for  it  goes  to  shew  that 
there  could  be  no  such  promise  at  alL  It  is  very  im- 
portant to  distinguish  between  the  facts  alleged  by  the 
plaintiff,  and  the  evidence  of  those  facts.  It  does  not 
necessarily  follow,  because  a  party  admits  the  facts,  that 
he  thereby  also  admits  the  inference  which  is  to  be  drawn 
from  them. 

Parke,  B* — In  order  to  support  this  action,  the  plain- 
tiff is  bound  to  shew  that  the  money  has  been  paid  by 
him  under  such  circumstances   as  that  the  law  would 

(a)  6  Carr.  &  P.  662.  (rf)  4  B.  &  C.  647 ;  7  D.  &  R.  42. 

(6)  2  C.  M.  &  R.  656.  (c)  4  Biogh.  470;  1  M.  &  P.  294. 

(c)  2  Mod.  274. 


]88 


CASES  IN  THE  EXCHEQUER, 


Bxek.  o/Pieas,  raise  an  implied  promise  on  the  part  of  the  defendant  to 
^    repay  it  hfan.    This*  the  defendant  might  dispute  under 
geeoory      the  general  issue.    This  second  plea  does  not  admit  that 
Hartnoli..    the  money  was  ever  paid  by  the  plaintiff  to  the  defen^ 
dant's  use;  and  if  so^  it  amounts  to  the  general  issue. 
Nothing  can  be  matter  of  confession  and  avoidance,  in  an- 
swer to  this  declaration,  which  does  not  admit  that  at  one 
time  there  was  money  paid  to  the  defendant's  use,  and 
then  avoid  it  by  shewing  nonpayment,  or  that  the  contract 
was  illegal,  or  some  other  of  the  cases  embraced  by  the 
new  rule.   Here  there  is  an  allegation  of  some  facts,  which 
amount  to  a  denial  of  the  inference  which  the  plaintiff 
proposes  to  draw  from  the  facts  alleged  in  bis  declaration. 
The  same  observations  apply  to  the  third  plea. 

BoLLAND,  B. — The  second  plea  admits  that  the  defen- 
dant was  a  part-owner,  and  that  the  plaintiff  has  paid  the 
loss ;  but  when  it  comes  to  the  material  part — namely,  the 
negligence  of  the  plaintiff's  servants — it  states  merely  that 
it  was  so  alleged  in  the  action,  and  goes  on  to  aver  the 
contrary.  The  confession  is,  therefore,  not  sufficiently 
perfect  to  render  this  a  good  plea.  As  to  the  third  plea, 
there  can  be  no  doubt  that  it  amounts  to  the  general  issue. 


GufiNSY,  B.,  concurred. 


Judgment  for  the  plaintiff. 


Marshall  v.  William  Whiteside,  and  Elbonorb 
VicTORiNE,  his  Wife. 

wiiere  there  are  ^OVENANT. — ^The  declaration  stated,  that,  hereto- 
foJ^JwS"'*  ^^^»  *^^  whilst  the  said  defendant  Eleonare  Victorine 
cauMs  of  action,  ^^g  gQjg  j^  J  unmarried,  to  wit,  on  the  22nd  of  February^ 

breacheiareaa* 

ligned  in  covenant,  the  defendant  may  plead  payment  into  Court  of  one  entire  fum,  in  tatisfaction 

of  all  the  counts  or  breaches. 
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18S88,  by  a  certain  indenture  then  made  between  the  plain-  ^^^\£f^°** 
tiff*  of  the  one  part,  and  one  Arabella  Gandard  and  the  \^^,,.^^S^^ 
said  defendant  Eleonore  Victorine,  of  the  other  part,  Marshall 
the  9aid  plaintiff,  for  the  consideration  therein  mentioned,  Whiteside. 
did  demise  and  lease  unto  the  said  Arabella  Gaudard 
and  the  said  defendant  Eleonore  Victorine^  their  execu- 
tors, &c«9  a  certain  messuage  or  dwelling-house,  tene- 
ments and  premises,  with  the  appurtenances  particularly 
mentioned  and  described  in  the  said  indenture,  to  have  and 
to  hold  unto  the  said  A.  Gaudard  and  the  said  defendant 
E.  Victorinef  from  the  25th  of  March  then  next^  for  the 
term  of  twenty-one  years  from  thence  next  ensuing,  deter- 
minable at  the  end  of  the  first  seven  or  fourteen  years,  on 
giving  six  calendair  months'  notice  before  the  expiration  of 
such  first  seven  or  fourteen  years.  The  declaration  then 
set  forth  joint  and  several  covenants  on  the  part  of  the  said 
A.Gaudard and  Eleonore  Viciorine,  that  they  woulil,  with- 
in every  third  year  during  the  continuance  of  the  term,  paint 
the  whole  outside  wood  and  iron  work  of  the  said  mes- 
suages and  premises  with  two  coats  of  paint ;  and  also 
colour  the  whole,  of  the  outside  stucco-work  of  a  uniform 
stone  colour,  within  every  third  year  during  the  continu- 
ance of  the  term;  and  also  within  every  seventh  year 
during  the  continuance  of  the  term,  paint  with  two  coats 
of  paint  in  oil  the  inside  of  the  said  messuage  and 
premises.  They  also  covenanted  to  repair,  and  keep 
in  repair,  the  premises  demised,  during  the  continu- 
ance of  the  term,  and  at  the  end  or  other  sooner  de- 
termination thereof,  to  deliver  them  up  in  good  repair 
and  condition.  The  declaration  then  averred,  that  the 
lessees  entered ;.  that,  on  the  1st  of  January ^  1834,  the 
said  defendant  Eleonore  Victorine  and  the  said  defen- 
dant WilUam  intermarried,  and  that  they  the  said  A. 
Gaudard  and  the  defendants  did,  more  than  six  months 
before  the  expiration  of  the  first  seven  years  of  the  term, 
give  to  the  said  plaintiff^  notice  in  writing  to  determine 
the  lease,    and   that  they   g<'ive   up   possession  accord* 
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Exch.  of  pieoif  ingly,  which  was  accepted  by  the  plaintiff.  The  plain- 
tiff then  assigned  breaches  of  the  three  first-mentioned 
covenants,  alleging  that  the  said  A.  Gaudard  and  Ele* 
onare  Vieiorine^  whilst  she  was  sole  and  unmarried^ 
and  the  said  A.  6.  and  the  said  defendants  after  the  in-> 
termarriagei  had  not  performed  those  covenants;  and  as  to 
the  covenants  to  repair  during  the  term,  and  yield  up  the 
premises  in  repair  at  the  expuration  of  it,  that  they  did 
not  suflBcienCly  repair  the  premises  during  the  term,  nor 
did  they  deliver  them  up  in  such  repair  at  the  determina- 
tion of  the  term.  To  the  three  first  breaches  the  defen- 
dants pleaded,  that  the  said  A»  G.  and  the  said  defen- 
dants did  perform  the  covenants  on  which  those  breaches 
were  assigned,  traversing  the  breaches  alleged  in  the  de- 
claration. To  the  fourth  and  last  breaches  they  pleaded  as 
follows: — ^*  that  the  said  plaintiff  ought  not  further  to 
maintain  her  action  in  that  behalf,  because  the  said  defen- 
dants now  bring  into  Court  the  sum  of  90/.,  ready  to  be  paid 
to  the  said  plaintiff:  and  the  said  defendants  further  say, 
that  the  said  plaintiff  hath  not  sustained  damages  to  a 
greater  amount  than  the  said  sum  otdOL  in  respect  of  the 
breaches  of  covenant  fourthly  and  lastly  above  assigned." 
Special  demurrer  to  all  the  pleas-^assigning  for  cause, 
that  the  issues  tendered  by  the  three  first  pleas  were  too 
large,  and  that  the  plea  to  the  fourth  breach  should  have 
stated  and  shewn  how  much  and  what  part  of  the  said 
sum  of  90/.,  which  the  said  defendants  brought  into  Ck>urt, 
was  intended  to  be  brought  into  Court  and  paid  on  ac- 
count of  the  damages  sustained  by  the  plaintiff  by  reason 
of  the  breaches  fourthly  above  assigned,  and  how  much 
and  which  part  of  the  said  sum  of  90/.  to  the  breaches  of 
covenant  by  the  plaintiff  lastly  above  assigned ;  but  by 
the  defendants'  bringing  the  money  into  Court,  and  pay- 
ing- the  same  in  respect  of  the  whole  of  the  breaches  of 
covenant  by  the  plaintiff  fourthly  and  lastly  above  as- 
signed, the  plaintiff  could  not  safely  reply  to  the  plea,  or 
take  issue  thereon. 


HILARY  TERM,  6  WILL.  IV.  191 

OglCf  in  support  of  the  demurrer. — The  objection  to  Mtt^.  of  Pka$t 
the  three  first  pleas  is,  that  the  issues  tendered  by  them  '  ^ 

are  too  large*  The  plaintiff  by  his  declaration  com-  Marshall 
plains  of  the  breaches  of  those  covenants,  both  before  Whiteside. 
and  after  the  marriage  of  the  defendants ;  and  therefore, 
as  those  pleas  only  allege  generally  that  Arabella  Gaudard 
and  the  defendants  performed  the  covenants,  they  are  not 
complete  issues,  and  the  issues  thereby  tendered  are  dif- 
ferent from  those  tendered  by  the  plaintiff.  The  last 
plea  is  bad  for  not  specifying  how  much  money  was  paid 
in  on  each  of  the  two  last  breaches;  that  is,  how  much  on 
the  breach  for  not  repairing  during  the  term,  and  how 
much  on  the  breach  for  not  delivering  up  the  premises  in 
repair.  This  payment  into  Court  generally  may  put  the 
plaintiff  into  a  difficulty;  because,  although  there  may  be 
enough  to  cover  the  amount  due  for  both  those  breaches, 
yet  enough  may  not  have  been  paid  in,  or  intended  to  be 
paid  in,  on  one  of  them.  If  the  money  were  paid  in  sepa- 
rately, the  plaintiff  might  take  out  of  Court  the  money 
paid  in  on  one  breach,  and  proceed  no  further  as  to  that. 
But  as  it  now  stands,  he  must  go  down  to  trial  prepared  to 
prove  both  breaches.  In  a  recent  case  in  the  King's  Bench, 
Mee  V.  Tomlinsonifl),  where  the  declaration  demanded 
several  sums  of  money,  on  distinct  and  separate  debts, 
and  the  defendant  pleaded  payment  generally,  not  saying 
how  much  as  to  one,  and  how  much  as  to  the  others ;  it 
was  held  to  be  ill,  and  that  he  ought  to  have  specified 
how  much  he  paid  in  respect  of  each  debt. 

Parke,  B. — When  the  Court  of  King^s  Bench  de- 
cided that  case,  'the  judgment  of  this  Court  in  Jourdain 
V.  Johnson  {b)  was  not  known.  I  have  had  aome  conver- 
sation with  Mr.  Justice  Patteson  on  this  subject,  and  he 
said  he  was  dissatisfied  with  that  decision.     He  is  now 

(«)  M.  T.  6  Wai.  4.  (6)  2  C.  M.  &  R.  664. 
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**«*•  ^^'««»  of  opinion,  that  where  the  plea  amounts  to  an  accord  and 
satisfaction,  it  may  be  right  to  plead  it  separately  to  each 
particular  count;  but  where  there  is  a  plea  of  payment  of 
money  into  Court,  it  need  not  be  pleaded  to  each  count, 
but  may  be  pleaded  generally  to  the  whole  declaration. 
The  practice  formerly  was,  to  allow  money  to  be  paid 
into  Court  upon  the  whole  declaration.  I  do  not  see  what 
inconvenience  the  plaintiff  has  sustained ;  if  too  small  an 
mount  has  been  paid  in,  he  will  be  entitled  to  recover. 
The  rule  (a)  only  obliges  the  defendants  to  pay  in  enough 
on  both  the  breaches. 


The  Court  being  of  opinion  that  the  objection  to  the 
other  pleas  was  valid,  gave  both  parties 

Leave  to  amend,  without  costs. 

Crowder  appeared  in  support  of  the  pleas. 
(«)  R.19,  H.T.4Wm.4. 


Adams  v.  Mary  Ann  Bingley,  Administratrix  of 
Richard  Binoley,  deceased. 

In  Febmary,  A.SSUMPS1T Oil  a  promissory  note  for  SOO/.,  dated  the 
1829, ^.and 5.  \Qi\^  oi  February,  1829,  made  by  the  defendant's  intes- 

were  in  psitner*  "^ 

■hip  u  brewen* 

B.  being  interested  only  u  executor  of  •  former  partner,  on  behalf  of  hia  in&nt  aon.  B.  advanced 
SOOiL  to  Z>.  out  of  the  funds  of  the  firm,  and  took  hia  promitaory  note  for  that  amount,  payable 
to  the  order  of  B,  on  demand.  In  November,  1829,  C.  purchased  the  interest  of  the  deceased 
partner,  and  the  concern  was  thenceforth  carried  on  by  B.  and  C,  and  a  notice  was  then  inserted 
in  the  Gazeiie,  signed  by  J.,  B.  and  C,  of  the  dissolution,  and  that  all  persons  indebted  to  the  firm 
should  pay  their  debts  to  B.  and  C.  A.  became  a  large  creditor  of  the  firm,  and  in  April,  1831, 
the  note  In  question  was  indorsed  by  B,,  to  B,  and  C,  and  by  them  to  the  plaintiff,  as  part  secu- 
rity for  advances  made  by  him.  In  August,  1831,  B.  obtained  from  Z>.  his  acceptance  for  SOOA, 
as  in  lieu  of  the  promissory  note,  representing  that  A.  wbhed  for  a  fresh  security,  and  undertak- 
ing to  get  back  and  deliver  up  the  note,  but  which  was  never  done.  B.  and  C,  became  bankrupts. 
The  bill  of  exchange  was  subsequently  paid  by  Z>.  to  A*t  attorney,  but  there  was  no  evidence 
why  it  came  into  his  handa. . 

•  In  an  action  by  A,  against  D.  (commenced  in  1835)  on  the  promissory  note:— ^cU;  that  the 
plaintiff  was  entitled  to  recover,  unless  the  jury  could  infer  from  the  circumstances  of  the  case  that 
he  knew  that  the  bill  of  exchange  was  given  for  the  same  debt  as  the  promiksory  note. 
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Cate«  payable  on  demand  to  the  order  of  George  Wyaii,    ExcKi>fPUa$, 
for  value  received,   indorsed  by  him  to  Messrs.  George  ^ 

Wyait  and  Henry  Thompson^  and  by  them  to  the  plaintiff:  Adams 
with  counts  for  interest,  and  on  an  account  stated.  First  BmoLBY. 
plea,  as  to  the  first  count,  that  after  the  making  of  the  said 
note  and  of  the  said  indorsements  thereon,  the  said  Wyatt 
and  Thompeont  as  the  agents  of  the  plaintiff  and  on  his 
behalf,  to  wit,  on  the  19th  of  August,  1831,  obtained  and 
procured  from  the  said  R.  Bingley  in  his  lifetime,  a  bill 
of  exchange  for  300^,  accepted  by  him,  and  payable  three 
months  after  date,  in  lieu  of  and  in  substitution  for  the 
said  promissory  note  in  the  declaration  mentioned ;  that 
the  said  R.  Bingley  afterwards,  and  after  the  said  bill  of 
exchange  became  due  and  payable,  to  wit,  on  the  8th  of 
June^  1832,  paid  to  the  plaintiff  the  said  sum  of  300/.  in 
the  said  bill  of  exchange  mentioned,  together  with  7/.  \0s. 
for  interest  thereon,  in  full  satisfaction  and  discharge  of 
the  said  promissory  note  in  the  declaration  mentioned. —  * 
Verification.  Second  plea,  as  to  the  residue  of  the  decla- 
ration, non  assumpsit.  Replication  to  the  first  plea,  that 
the  said  Wyatt  and  Thompson  were  not  the  agents,  nor 
was  either  of  them  the  agent,  of  the  plaintiff,  nor  had  they 
or  either  of  them  any  authority  whatsoever  from  the  plain- 
tiff to  obtain  or  procure,  or  accept  from  the  said  R. 
Bingley  the  said  bill  of  exchange  in  the  plea  mentioned,  in 
lieu  of  or  in  substitution  for  the  said  bill  of  exchange  in 
the  declaration  mentioned :  and  issue  thereon. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London 
Sittings  after  last  Trinity  Term  (a),  the  facts  appeared 
to  be  in  substance  as  follows : — 

Henry  Wyatt,  deceased,  carried  on  business  in  part- 
nership with  his  two  sons,  George  Wyatt  and  Henry 
Early  Wyatt,  as  brewers,  in  Portpool-lane,  for  some  time 
before  and  until  his  death  in  the  month  of  Jti/y,  1826.  By 

(a)  A  question  arose  at   the     ship  ruled  that  the  defendant  was 
trialt  which  party  ought,  on  these     entitled  to  begin, 
pleadings,  to  begin.    His  Lord- 
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Exch,  of  Pleat,  his  will  he  appointed  Edmumd  Marks  and  die  plaintiff,  Mn 
Samuel  Adams,  his  executors,  and  bequeathed  to  them  bis 
surplus  pecuniary  capital  embarked  in  his  busioessi  with 
directions  to  concur  in  carrying  on  and  managing  it  in  con- 
junction with  his  sons,  on  behalf  of  another  son,  then  a 
minor.  The  business  was  accordingly  so  carried  on  until 
the  1st  of  January,  1828,.  when  Henry  Early  Wyatt  re- 
tired from  the  firm,  and  the  following  notice  was  inserted 
in  the  London  Gazette : — 

*' Notice  is  hereby  given,  that  the  partnership  formerly 
subsisting  between  Henry  Wyait.the  elder,  (now  deceased), 
and  his  two  sons,  Henry  Early  Wyati  and  G.  WycUi»  of 
PoripooUanef  Gray's-inn-lanet  brewers,  under  the  firm 
of  Wyatt  8^  Sons,  and  the  partnership  carried  on  since 
his. death  by  us,  the  undersigned,  have  been  dissolved  by 
mutual  consent  on  the  1st  day  of  this  instant  January,  so 
fiur  as  regards  the  said  H.  E.  Wyatt,  who  retires  from  the 
business :  and  all  persons  indebted  to  either  of  the  said 
firms  are  to  pay  their  debts  to  the  said  George  Wyatt, 
and  all  debts  due  from  the  said  firms  will  be  paid  by  the 
said  George  Wyatt.  As  witness  our  hands  this  1st  of 
January,  1828. 

"  Henry  Early  Wyatt, 

"  George  Wyatt, 

"  Edmund  Marks,        1 "  Executors  of  Henry 

"  Samuel  Adams,  )      Wyatt,  deceased." 

The  business  continued  to  be  carried  on  by  George 
Wyatt  alone,  with  the  concurrence  of  the  executors,  under 
the  firm  of  George  Wyatt  %  Co.,  until  the  6th  of  No- 
vember, 1829,  when  Henry  Thompson  was  taken  into 
the  partnership,  having  purchased  the  interest  of  the 
testator,  Henry  Wyatt,  and  the  following  notice  was  then 
inserted  in  the  London  Gazette : — 

*'  Notice  is  hereby  given,  that  the  brewery  business 
lately  carried  on  by  the  undersigned  George  Wyatt,  with 
the  concurrence  of  the  undersigned  Samuel  Adams  and  E. 
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Marks,  as  executors  named  in  the  last  will  and  testament  Exch,  pf  Pleat, 

M  1836 

of  Henry  Wyait,  Esq.,  deceased,  on  behalf  of  his  son, 

William  Wyait,  at  the  established  brewhouse  in  Port- 
pool-lane,  Ora^s-inn^lane,  London,  under  the  name,  style, 
and  firm  of  George  Wyatt  ^  Co.,  has  this  day  ceased 
and  determined ;  and  that  the  same  will  in  future  be  car- 
ried on  by  the  said  George  Wyatt  and  the  undersigned 
Henry  Tkdmpson,  in  co-partnership,  at  the  said  brew- 
house  in  Portpool4ane  aforesaid,  under  the  name,  style, 
and  firm  of  Wyatt  %  Thompson.  All  persons  indebted 
to  the  said  concern  are  to  pay  their  debts  to  the  said 
Messrs.  Wyatt  ^  Thompson ;  and  all  persons  having  any 
claims  or  demands  upon  the  said  concern  are  to  send  their 
respective  accounts  thereof  to  the  said  Messrs.  Wyatt  ^ 
Thompson.    Dated  this  6th  day  of  November,  1886. 

"  George  Wyatt, 

"  Samuel  Adams,      1 "  Executors  of  Henry  Wyatt, 

*'  Edmund  Marks,     /  Esq.,  deceased." 

**  Henry  Thompson. 

George  Wyatt,  being  called  for  the  defendant,  stated, 
that  previously  to  the  dissolution  in  1828,  and  subse- 
quently, the  intestate  Bingley  (who  was  a  publican  in 
SomerS'toum)  was  a  customer  of  the  several  firms ;  and 
that  in  February,  18^,  he  applied  to  the  witness  for  the 
loan  of  3002.,  to  enable  him  to  open  a  second  public-house» 
which  the  witness  advanced  to  him  out  of  the  money  of 
the  firm,  and  took  the  promissory  note  in  question  as  a 
security.  The  witness  apprized  the  plaintiff*  of  the  loan. 
The  note  remained  in  Wyatt^t  possession  until  August, 
1831,  in  which  month  Thompson\iBy\ng  informed  him  that 
the  plaintiff*  wanted  to  have  a  fresh  note  drawn  on  Bingley, 
and  to  do  away  with  the  old  security,  he,  Wyatt,  called  on 
Bingley,  and  told  him  they  (the  firm)  wished  to  have  a 
fresh  note  instead  of  the  old  one.  Bingley  assented,  and 
bought  a  stamp,  and  accepted  the  bill  mentioned  in  the 
plea.     Wyatt  told  him  the  plaintiff*  would  bring  the  old 
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Exch.  t^  Pleat,  note  to  town  the  next  mornings  and  Thompson  would  Bend 
over  to  him  ;  and  gaye  a  written  undertaking  to  deliver  it 
up.  The  witness  stated,  that  Thompson  had  told  him  that 
he  had  given  the  note  to  the  plaintiff.  It  was  proved  on 
the  plaintiff's  part,  that  he  was  a  large  creditor  of  the 
firm^  both  of  Wtfaii  ^  Co.  and  of  Wyqii  ^  Thompson; 
that  in  April,  18S1,  Wyatt  Sf  Thompson  being  indebted 
to  Messrs.  Barclay  Sf  Co.,  their  bankers,  in  the  sum  of 
5,000/L,  they  applied  to  the  plaintiff  to  become  surety  for 
half  the  amount,  on  a  deposit  with  him  of  certain  pro- 
missory notes  which  Messrs.  Barclay  Sf  Co.  held  be- 
longing to  the  firm,  together  with  several  others  then 
in  the  hands  of  Wyati  Sf  Thompson,  of  which  the  note, 
the  subject  of  the  present  actioil,  was  one.  The  plaintiff 
accordingly  drew  bills  on  Wyati  ^  Thompson  to  the 
amount  of  2,5002.,  which  he  indorsed  to  Barclay  ^  Co. 
on  receiving  the  several  promissory  notes  above  men- 
tioned, and  the  note  in  question  was  then  indorsed  to  him 
by  Wyati  Sf  Thompson.  In  December,  1831,  Wyati 
Sf  Thompson  became  bankrupts,  and  the  plaintiff  proved 
debts  under  the  fiat  to  the  amount  of  27,000/.  On  the 
plaintiff's  making  application  to  Bingley  for  payment  of 
the  note,  he  stated  that  he  had  been  deirauded  out  of  his 
acceptance,  given  in  lieu  of  it,  by  Wyati  ^  Thompson, 
who  had  represented  to  him  that  they  were  the  holders  of 
the  note.  The  bill  of  exchange  was  paid  by  the  defen- 
dant in  June,  1832,  to  the  plaintiff's  attorney. 

The  Lord  Chief  Baron,  in  summing  up,  expressed  an 
opinion  that  the  notice  of  November,  1829,  authorized 
any  person  then  indebted  to  the  firm  to  settle  with  Wyati 
8f  Thompson;  and  that  the  plaintiff,  being  in  fact  a  part- 
ner when  the  promissory  note  was  given,  and  having  signed 
that  notice,  was  bound  by  all  the  equities  against  Wyati 
^  Thompson,  and  constituted  them  his  agents  for  the 
purpose  of  receiving  from  the  defendant  the  bill  of  ex- 
change given  in  substitution  for  the  note ;  and  that  the 
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subsequent  intlorsement  of  the  note  to  the  plaintiff  was,  Exch,  of  Pleat, 
under  the  circumstances,  a  fraud  on  Bingley.     The  jury 
found  for  the  defendant. 

Erle^  in  the  following  term,  obtained  a  rule  mri  for  a 
new  trial,  on  the  ground  of  misdirection. 

Bompas,  Serjt.,  now  shewed  cause. — The  defendant  was 
entitled,  on  the  facts  proved,  to  the  verdict  found  for  him. 
It  is  clear,  from  the  notice  of  January  1828,  that  the 
only  change  then  made  in  the  firm  was  the  retirement  of 
H.  E,  WyaiL  The  plaintiff,  therefore,  was  a  partner  at 
the  period  of  the  loan  to  the  defendant  in  1829.  That 
was  not  a  payment  secured  by  a  note  which  was  to  go  into 
circulation  in  the  ordinary  way:  it  was  a  mere  loan  of 
money  to  enable  the  defendant  to  carry  on  business,  with 
a  deposit  of  the  note  in  the  hands  of  the  firm,  as  a  private 
security  between  the  parties.  Had  the  firm  indorsed  it 
oser^  no  doubt  the  indorsee  might  have  sued  the  defen- 
dant on  demand ;  but,  as  between  the  parties  to  the  trans- 
action, it  is  in  fraud  of  the  understanding  between  them 
that  the  plaintiff,  one  of  those  parties,  should  be  allowed 
to  enforce  the  note  against  the  defendant.  The  debt  was 
the  money  lent;  the  note  was  a  mere  voucher,  such  as  is 
given  in  the  usual  way  of  business  as  between  banker  and 
customer.  Then,  on  the  dbsolutibn  of  the  partnership, 
notice  being  given  to  pay  the  debts  due  from  him  to  Wyatt 
S[  Thompson^  and  no  reference  being  made  to  the  note  as 
a  distinct  security,  this  money  remained  as  a  debt  to  the 
firm  as  before.  The  indorsement  to  the  plaintiff  is  in 
contravention  of  the  understanding  between  all  the  parties, 
and  ought  not  to  bind  the  defendant.  The  partnership 
was  dissolved  only  as  to  future  transactions;  the  three  re« 
mained  partners  as  before,  in  respect  to  past  transactions. 
[Parke^  B. — They  remain  partners  in  the  debt  until  it  is 
parted  with  by  a  transfer  of  the  negotiable  security  to 
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Bxeh.  ef  Pleat,  somebody  else.]  It  does  not  follow,  because  a  party  has 
a  negotiable  instrument  in  his  hands,  that  he  has  an  un- 
limited right  to  negotiate  it.  Collins  v.  Martin  (a)  may  be 
referred  to  as  an  authority  to  the  contrary;  but  the  only 
efiect  of  that  case  it  to  shew  that  a  third  party  might  sue 
the  defendant  on  the  note,  which  is  not  denied.  [Parkef 
B. — The  notice  to  pay  debts  to  Wyatt  %  Thompson^ 
means  debts  which  shall  become  payable  during  their 
partnership.  This  was  a  debt  previously  existing,  and 
assignable  by  indorsement.  That  seems  to  me  to  pass 
the  property,  unless  you  can  shew  that  the  assignment  was 
fraudulent.  In  itself  such  assignment  was  no  fraud. 
Lord  Abinger,  C.  B. — The  assignment,  without  any 
notice  to  the  defendant,  seems  to  me  very  like  a  fraud.] 
The  contract  in  substance  was,  that  the  note  should  not 
be  indorsed  over ;  and  it  was  a  fraud  upon  the  defendant 
to  do  so  without  any  communication  to  him.  It  was  in 
effect  indorsed  by  Adams  to  himself.  Wyatt  obtained  the 
acceptance  from  the  defendant  as  Adamses  agent,  and  the 
latter  cannot  take  advantage  of  the  security  so  obtained, 
and  then  deny  the  authority.  [Parke,  B. — ^The.  sum  of 
your  argument  is,  that  the  negotiability  of  a  bill  of  ex- 
change is  affected  by  a  previous  fraud  of  which  the  holder 
knows  nothing.] 

Erie  andCAandless,  contrd. — The  form  of  the  issue  raised 
on  the  pleadings  is  most  material  to  the  present  question. 
The  plea  admits  that  this  note  is  the  separate  and  individual 
property  of  the  plaintiff,  and  admits  also  the  right  to  indorse 
to  him.  Now  the  only  question  at  the  trial  was,  how  far 
the  notices  given  in  evidence  shewed  an  authority  in  Wyatt 
^  Thompson  to  receive  the  substituted  bill  in  lieu  of  the 
note.  But  if  the  note  be  admitted  to  be  the  sole  property 
of  the  plaintiff  by  indorsement,  how  can  the  notice  operate 
as  an  authority  to  receive  payment  of  it,  which  is  a  debt 

(a)  1  Boi.  &P.648. 
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due,  not  to  the  partnership,  but  to  the  plaintiff  solely  and  £'c*'  0/  PUa$, 
individually?  The  form  of  the  plea,  therefore,  of  itself 
furnishes  a  sufficient  answer  to  the  argument  for  the 
defendant.  But  even  if  that  be  otherwise,  the  notice 
clearly  means  no  more  than  that  all  persons,  while  indebted 
to  ihefirmf  must  pay  their  debts  to  Wyait  ^  Thompson. 
But  when  a  party  gives  a  prombsory  note  or  other  nego- 
tiable security,  he  makes  himself  liable  in  all  the  modes  in 
which  a  party  can  be  liable  on  such  an  instrument.  It  indi- 
cates on  the  face  of  it  that  the  party  who  signed  it  knew 
he  was  giving  a  security  which  was  to  be  transferable. 
Even  had  there  been  a  clear  agreement  not  to  transfer  it, 
such  agreement  could  not  have  been  set  up  against  the 
written  contract  contained  in  the  note.  If  indeed  the 
note  had  been  in  the  hands  of  the  partnership  when  the 
defendant  ultimately  paid  the  money,  no  doubt,  as  against 
the  partnership,  it  would  have  been  satisfied ;  but  at  that 
time  it  bad  become  a  debt  no  longer  due  to  the  partner- 
ship. [Lord  Abinger^  C.  B. — My  difficulty  is,  whether 
the  plaintiff  does  continue,  quoad  this  debt,  a  partner. 
He  is  privy  to  the  original  consideration  for  the  note; 
that  privity  does  not  cease  by  the  assignment  to  him: 
then,  has  he  a  right,  by  an  arrangement  with  the  other 
partners,  to  alter  the  relation  of  the  debtor  to  the  firm  ?] 
Even  if  he  continues  a  partner  as  to  the  debt^  he  does  not 
as  to  the  security.  The  indorsement  is  in  law  a  notice  to 
all  the  parties  liable  upon  the  bill,  of  its  tranfer.  It  is  so 
considered  in  the  bankrupt  law ;  although  on  the  assign- 
ment of  all  other  debts  (all  debts  being  considered  equally 
assignable  in  bankruptcy)  actual  notice  must  be  given  of 
the  transfer  to  the  debtor.  The  party  should  take  care, 
when  he  pays  his  money,  to  get  back  his  security. 

Cur.  adv.  vult. 

On  a  subsequent  day. 

Lord  Abinoer,  C.  B.,  said— On  consideration,  I  am 

VOL.  I.  P  M.  w. 
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Exch.  of  Pieoi,  not  prepared  to  say  that  I  was  right  in  going  so  far  ai  to 
state  that  the  indorsement  to  the  plaintiff  was  fraudulent 
If  I  had  stated  it  as  a  question  for  the  juiy,  whether  they 
could  presume  a  fraud,  I  am  not  sure  that  I  should  have 
been  dissatisfied  with  the  verdict.  If  the  plaintiff  was  a 
bond  fide  indorsee,  I  agree  that  he  might  sue  upon  the 
note.  At  the  same  time,  I  think  it  would  be  a  very  con- 
siderable question  for  the  jury,  whether  he  did  not  know 
the  circumstances  as  to  the  substitution  of  the  bill  of  ex- 
change, or  ought  not  to  have  known  them.  I  certainly 
put  it  too  strongly,  that  the  payment  to  one  was  the  pay- 
ment to  all.    There  must  therefore  be  a  new  trial. 

Parke,  B. — It  appears  to  me  that  the  plaintiff  was  the 
bond  fide  indorsee  of  the  note  ;  that  there  was  no  legal 
obligation  on  Wyatt  8f  Thompson  not  to  sue  upon  it,  how- 
ever they  might  have  been  bound  in  honour  not  to  do  so ; 
and  that  the  plaintiff,  who  took  that  note  by  indorsement 
for  a  valuable  consideration,  after  the  dissolution  of  the 
partnership,  cannot  be  in  a  different  position  to  theirs ;  he 
therefore,  being  a  bond  fide  indorsee,  might  also  sue  upon 
it.  The  notice  given  on  the  dissolution  of  the  partner- 
ship extended  only  to  such  debts  as  were  partnership 
debts  at  the  time ;  Wyatt  %  Thompson^  therefore,  had  no 
power  to  receive  the  amount  of  this  note,  because  it  was 
no  longer  a  partnership  debt  when  it  had  been  indorsed 
over  to  the  plaintiff  for  a  valuable  consideration.  It  may 
however  be  a  question,  whether,  as  the  precbe  amount  of 
the  note  which  was  originally  given — and  which  the  plain- 
tiff must  be  taken  to  have  known  was  given — ^for  a  loan, 
was  afterwards  received  in  a  bill  by  Wyatt  ^  Thompson, 
and  handed  over  by  them  to  the  plaintiff,  the  plaintiff 
might  not  have  inferred  that  the  acceptance  was  given  by 
way  of  exchange  for  the  promissory  note.  If  he  had 
reason  to  know,  from  the  similarity  of  the  amount  of  the 
two  notes,  and  from  the  circumstances  in  which  Bingley 
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was  placed,  (he  nerer  having  paid  the  original  sum  ad-  Exch.  ef  pieas, 

vanced  to  him  on  the  security  of  the  note),  that  both  were  '  . 

for  the  same  debt,  then  the  plaintiff  could  no  longer  sue  A  dams 

on  the  promissory  note.    That  point,  therefore,  srast  be  Binodbt. 
submitted  to  the  jury. 

BoLLAND,  B.,  concurred. 

Rule  absolute. 


GuNTER  V,  M'Tear  apd  Others. 

Assumpsit  for  the  breach  of  an  agreement,  by  The  affidavit  on 
which  the  defendants  had  engaged  the  plaintiff  to  sail  as  J^^^u^^"."*^ 
supercargo  in  a  ship  they  were  about  to  send  out  to  Can'  commiasion  to 

._  -  ,_  ,1.  ,  1  examine  wit- 

tan,  m  order  to  form  a  commercial  estabhshment  there,  nesses  abroad, 
and  for  discharging  him  from  their  service.     The  defen-  J^^hlfl^mM" 
danta  pleaded,  first,  the  general  issue ;  secondly,  that  the  ^  ''*^*'°*ff' 
plaintiff  had  been  guilty  of  immoral,  corrupt,  and  impro-  ezamiDed,  or  in 
per  conduct,  which  rendered  him  unfit  for  the  employ-  d^ibe  ti^em!^ 
ment  mentioned  in  the   declaration,  and  which  did  not 
come  to  the  ears  of  the  defendants  until  after  the  making 
of  the  agreement,  to  wit,  on  &c.,  when  they  discharged 
the  plaintiff  from  further  employment  under  the  agree- 
ment.    The  plaintiff  took  issue  on  this  plea. 

Cowling,  on  a  former  day  in  this  term,  had  obtained  a 
rule  to  shew  cause  why  a  commission  should  not  issue  for 
the  examination  of  witnesses  in  c/amafca.  The  affidavit  on 
which  he  moved,  stated  that  the  deponent  had  received  in- 
formation that  the  plaintiff  had  been  guilty  of  criminal 
conversation  with  a  married  lady  in  Jamaica,  and  that 
her  husband  had  in  consequence  shot  himself;  and  then 
went  on  to  allege  "  that  the  issue  to  be  tried  between  the 
plaintiff  and  the  defendants,  under  the  pleadings  in  this 
action,  will  be,  whether  or  not  the  said  plaintiff  was  guilty 

p2 
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Exeh.  of  Pleat,  of  such  immoral  and  improper  conduct  as  aforesaid;  and 
that  several  persons  now  residing  in  the  said  island^  but 
whose  names  are  at  present  unknown  to  this  deponentj  are 
cognizant  of  the  facts  before  stated^  and  are  material  and 
necessary  witnesses;  that  they  are  all  resident  in  the  said 
island,  and  will  not,  as  he  believes,  be  in  England  before 
thetrial> 

Butt  shen^ed  cause. — This  affidavit  is  too  vague,  and 
does  not  shew  to  the  Court  sufficient  ground  for  granting 
the  commission.  It  neither  states  the  name  of  the  party 
with  whom  the  act  b  alleged  to  have  been  committed,  nor 
the  names  of  the  witnesses  whom  the  defendants  propose 
to  examine. 

Cowling  was  heard  in  support  of  the  rule. 

Lord  Abinger,  C.  B. — As  this  deponent  does  not  know 
who  the  witnesses  are,  how  can  he  know  whether  they 
will  come  to  England  before  the  trial  or  not  ?  This  seems 
more  like  an  application  for  a  commission  to  inquire  for 
witnesses^  than  to  examine  them.  I  never  knew  an  appli- 
cation for  a  commission  to  examine  witnesses,  where  the 
affidavit  did  not  either  specify  the  names  of  the  witnesses 
to  be  examined,  or  describe  in  some  way  who  they  were. 
I  do  not  say  that  it  is  essential  that  their  names  should  be 
stated:  and  if  the  deponent  had  sworn  to  the  witnesses 
as  being  such  and  such  persons,  but  whose  names  he  had 
forgotten,  the  affidavit  might  have  been  sufficient. 

Parke,  B.,  Bolland,  B.,  and  Gurnet,  B.,  concurred. 

Rule  discharged. 
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ExdL  of  Pleat, 
1836. 

Weaver  r.  Stokes. 

\JrODSON  had  obtained  a  rule  to  set  aside  a  warrant  of  The  Court  re- 
attorney  ^ven  by  the   defendant  in  this  cause,  on  the  ^I^^J!^nt 
Ist  of  August,  18S5,  on  the  ground  that  he  waji  an  in-  J^j^^*^;^ 
fant  at  the  time  it  was  given.  t^  August, 

1835,  on  the 
affidavit  of  the 

Erie  shewed  cause,  and  contended  that  there  was  no  defeo^t,  that 
sufficient  proof  of  the  infancy.    The  defendant  himself  «  he  was  an  in- 
had  made  an  affidavit,  that  at  the  time  when  the  warrant  onwenty^yran 
of  attorney  was  given  he  was  "an  infant  of  the  age  ^f  2>  ethTwiSi**" 
twenty  years  or  thereabouts;"  and  the  only  proof  adduced  proof  of  his  re- 
in support  of  that  statement  was  a  copy  of  his  register  of  tism,  dated  in 
baptism,  dated  the  8rd  of  September,  1816  (a).    Now,  the  J^iT*^' 
infant  could  not  know  his  own  age,  and  the  register  was  no 
evidence  of  the  time  of  his  birth.     On  the  other  hand,  it 
was  sworn  that  when  the  warrant  of  attorney  was,  given  he 
was  carrying  on  trade  as  a  chemist,  and  it  was  given  for  a 
debt  contracted  in  the  course  of  that  trade :  he  had  there- 
fore held  himself  out  to  the  plaintiff  as  a  person  of  full 
age. 

Godson,  in  support-  of  the  rule,  urged  that  the  affida- 
vits on  the  part  of  the  defendant,  being  altogether  uncon- 
tradicted, sufficiently  shewed  that  he  was  under  age  when 
the  security  was  given. 


Lord  Abinqer,  C.  B. — ^I  think  this  rule  ought  to  be 
discharged.  It  is  plain  the  party  himself  could  not 
know  his  own  age  accurately ;  and  this  is  a  case  in  which 
the  plaintiff  could  not  be  expected  to  swear  directly  the 


(a)  There  was  some  question  the  register  was  sufficiently  made 
whether  the  identity  of  the  defen*  out ;  but  the  Court  did  not  decide 
dant  with  the  party  mentioned  in     on  that  ground. 
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Exeh.  rfFUoi,  other  waj.  The  opening  of  a  shop,  and  carrying  on  trade, 
gave  a  creditor  a  right  to  consider  the  ^paity  primd  facie 
as  of  full  age  to  make  contracts  for  himself.  We  ought 
not  to  allow  his  statement  the  same  effect  as  if  it  were  an 
affidavit  of  a  fact  which  the  other  party  was  capable  of  an- 
swering: and  I  do  not  very  well  see  how  he  could  be 
indicted  for  perjury  on  this  affidavit ;  if  he  is  twenty-two 
or  twenty-three,  he  is  also  twenty ;  and  he  might  very  well 
set  up  the  defence  that  he  did  not  know  his  age.  Then 
the  case  stands  on  the  naked  evidence  of  a  register,  which 
is  altogether  inconclusive.  It  is  clear  there  is  nothing 
which  would  amount  to  proof  of  infancy  before  a  jury, 
and  we  ought  not  to  act  on  evidence  short  of  that. 

Parke,  B. — I  agree  in  thinking  that  the  infancy  b  not 
sufficiently  made  out  to  induce  us  to  relieve  this  defen- 
dant. 

BoLLAND,  B.,  concurred. 

Rule  discharged,  with  costs. 


The  Duke  of  Norfolk  v.  Leicester. 

The  affidavit  of  JLN  this  case,  Tremcnhere  moved  for  a  scire  facias  to 

the  existence  of  .           .    ,            ,              .t         .                      1 1                   «.  •.     • 

the  debt,  on  revive  a  judgment  more  than  ten  years  old,  on  an  affidavit 

rS^o'^foJ'ir*  of  the  existence  of  the  debt  by  the  plaintiff's  attorney; 

idrefaciat  and  which  Stated  that  "  he  was  and  is"  such  attorney,  but 

toreTivethe  .,.,                      ii«ii« 

Judgment,  It  did  uot  State  DOW  long  he  bad  been  so. 

ought  either  to 
he  made  by  the 

plaintiff  himMiif,  Parke,  B.— If  there  be  not  an  affidavit  made  by  the 

or  by  aome  per-  ... 

son  who  was  plaintiff  himself,  there  ought  to  be  one  by  some  person 

the  timeoHbe  ^ho  was  his  attorney  at  the  time  that  the  judgment  was 

judgment  obtoined,  and  still  continues  to  be  so. 

Motion  refused. 
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Exek.  rfPktu, 
1636. 


FosBROOKB  r.  Holt. 

Jl  his  was  an  action  of  trespass  brought  against  a  justice  a  juttioe  of  the 
of  the  peace,  in  which  the  pUintiff,  before  issue  joined,  tiUedtohaveT 
bad  obtained  a  rule  to  discontinue  on  payment  of  costs.  ^^^^^^'^* 
The  Master,  on  taxation,  on  the  3rd  of  December  last,  had  rou,  thmt  the 
taxed  the  defendant  single  costs  only,  and  the  allowance  brought  agdntt 
of  such  costs  was  obtained  on  the  4th  of  the  same  month*  done^by  hlm^as 
The  defendant  then  took  out  a  summons  calling  upon  the  « justice  of  the 

^^     *  peace,  m  order 

plaintiff  to  shew  cause  why  be  (the  defendant)  should  not  to  obtain  double 
be  allowed  double  costs;  but  on  the  matter  being  heard  ^^sembu.  That 
before  Aldersan,  B.,  he  refused  to  interfere.     On  the  8th  •  J"«*^!*  ^V|;% 

'        '  peace  is  entitled 

of  December  the  plaintiff's  attorney  offered  to  pay  the  ^o  double  costs 

on  discontinu- 

amount  of  double  costs  taxed,  to  avoid  the  risk  of  a  motion,  ance  before 
which  the  defendant's  attorney  refused  to  receive,  unless  7^""^"  ** 
the  plaintiff's  attorney  would  consent  to  a  Judge's  order 
allowing  a  suggestion  to  be  entered  on  the  roll,  which  the 
latter  refused  to  do,  as  a  second  action  was  brought,  and  the 
suggestion  might  be  used  adversely  at  the  trial.  Cresswell 
having  on  the  £3rd  of  Jannary  obtamed  a  rule  'to  shew 
cause  why  a  suggestion  should  not  be  entered  on  the  roll, 
and  why  Che  Master  should  not  review  his  taxation. 

Hoggins  now  shewed  cause,  and  contended,  Jirst,  that 
the  defendant  was  not  entitled  to  double  costs  at  all; 
and  secondly t  that  he  was  not  entitled  to  enter  any  sug- 
gestion on  the  roll.  The  statute  7  Jac.  1,  c.  5,  provides, 
that  if  any  action  shall  be  brought  against  any  justice 
of  the  peace,  &c.,  for  anything  done  by  him  by  virtue  of 
his  office^  he  may  plead  the  general  issue,  and  give  the 
special  matter  of  defence  m  evidence;  and  that  ''if  the 
verdict  shall  pass  with  the  defendant  in  any  such  action, 
or  the  plaintiff  therein  become  nonsuit,  or  suffer  any  dis- 
continuance thereof,  in  every  such  case  the  Justice  or 
Justices,  or  such  other  Judge  before  whom  the  said  matter 
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Ereh,ofPi€ai,    shall  be  tried,  shalli  by  force  and  virtue  of  this  act.  allow 

1836.  9  9  J  9 

unto  the  defendant  his  double  costs,  which  he  shall  have 
sustained  by  reason  of  hu  vexation  in  defence  of  the  said 
action,  for  which  the  said  defendant  shall  have  like  re- 
medy as  in  other  cases  where  costs  by  the  laws  of  this 
realm  are  given  to  defendants.**  The  statute  says,  that  the 
Judge  shall  allow  double  costs ;  therefore  it  applies  only 
to  a  case  where  the  matter  is  tried  in  Court,  or  where 
there  is  a  discontinuance  in  Court  after  the  cause  has  been 
tried,  and  not  to  a  case  where  issue  has  not  been  joined, 
as  in  the  present  instance.  Davenish  v.  Meriius  (a)  may 
be  cited  on  the  other  side,  but  it  is  no  authority  for  the 
present  application  for,  them.  The  Court  there  directed 
the  Master  to  allow  the  double  costs  as  part  of  the  terms 
of  granting  the  discontinuance,  but  they  dbcharged  the 
rule  as  related  to  the  suggestion.  Besides,  as  the  discon- 
tinuance in  the  present  case  had  already  been  allowed, 
the  defendant  is  too  late  in  his  application,  and  must  be 
taken  to  have  waived  his  claim  to  double  costs. 

Cresiwell,  cofUri. — ^It  is  clear^  that  under  this  statute 
the  defendant  is  entitled  to  double  costs;  and  if  so,  a  sug- 
gestion may  be  entered*  The  statute  intends  to  say,  that 
the  Justice  or  Justices, — that  is,  the  Court  in  the  case  of  a 
discontinuance, — or  a  Judge, — 'that  is,  where  the  cause  is 
tried  and  there  is  a  verdict  for  the  defendant,  or  the  plain- 
tiff is  nonsuited, — shall  allow  the  defendant  his  double 
costs.  It  does  not  require  that  the  discontinuance  shfttt 
be  after  a  trial  had.  If  the  defendant  is  entitled  to  double 
costs,  he  is  entitled  to  have  a  suggestion  entered  on  the 
roll.  [Parke,  B.— It  is  not  necessary.  There  is  a  difference 
between  this  case  and  cases  under  the  Court  of  Conscience 
Acts ;  because,  in  the  latter  cases,  there  must  be  something 
on  the  record  to  justify  their  allowance.    But  in  this  case, 

(a)  2  Stra.  974 ;  S.  C.  2  Barnard  372, 432, 449. 
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in  whateYer  way  the  costs  are  taxed,  there  will  be  no  error  jbm*.  o^  pum, 

in  the  judgment]    There  can  be  no  harm  done  to  the     ^  *o^ 

plaintiff  by  entering  the  auggestiont  and  supplying  that 

on  the  record  which  would  enable  the  defendant  to  use  it 

in  evidence  in  any  future  proceeding,  to  sh^w  that  this 

action  was  brought  against  him  in  his  character  of  justice 

of  the  peace. 

Lord  Abingeb,  C  B. — That  is  not  a  purpose  for  which 
a  suggestion  ought  to  be  allowed  to  be  entered.  There  is 
no  example  of  a  suggestion  having  been  entered  in  such  a 
case,  and  there  could  be  no  necessity  for  it,  the  plaintiff 
having  offered  to  pay  the  double  costs. 

Parks,  B. — ^A  suggestion  has  been  often  entered  un- 
necessarily. The  plaintiff  was  willing  to  pay  the  defen- 
dant the  costs  without  this  application,  and  he  was  there- 
fore brought  here  unnecessarily.  The  rule  must  there- 
fore be  discharged  with  costs. 

Rule  discharged,  with  costs,  the  plaintiff -under- 
taking to  pay  the  double  costs. 


Dob  d.  Morris  0.  Roe. 

JLn  this  case  an  ejectment  had  been  brought  by  a  land-  WhenalMwb 
lord  against  a  tenant,  on  a  forfeiture  incurred  by  the  breach  ^^^  ^ 


ofcovenants  in  the  lease.  Itappeared  that  the  lessor  of  the  aiid  Icmm,  and 


plaintiff  had  granted  a  lease  to  one  Davies^  who  assigned  it  ngo»  it  by  way 
by  way  of  mortgage  to  one  Jones,  an  attorney.  The  lessor  theloiM^aT^ 
not  having,  as  he  alleged,  any  counterpart  of  the  lease,  'iJ/^^^^ed 
applied  to  Davies  for  an  inspection  of  the  lease,  and  was  on  ancrjcctmcni 
referred  by  him  to  Jones,  the  mortgagee.     The  attorney  fo^itm,  to 

compel  the 
raoHgagee  to 
allow  an  inipection,  and  give  a  copy  of  the  leaie. 
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Sxeh.  of  PUat,  of  the  lessor  of  the  plaintiff  then  applied  to  Jones  for  that 
purpose,  but  he  refused  to  allow  the  inspection.  J.  JertAs 
having  obtained  a  rule  to  shew  cause  why  Jones  should 
not  allow  the  plaintiff  to  take  a  copy  of  the  lease^  and  why 
he  should  not  pay  the  costs  of  the  application ; — 

R.  V.  Richards  shewed  cause. — ^The  lessor  of  the  plain- 
tiff has  no  right  to  call  upon  the  mortgagee  to  disclose  his 
title*  The  object  for  which  this  lease  is  required  to  be 
seen  is  for  the  purpose  of  enabling  the  lessor  to  defeat 
the  security  of  the  mortgagee,  and  therefore  he  ought 
not  to  be  allowed  to  call  upon  the  mortgagee  to  pro- 
duce it. 

J.  Jervis,  con/rd^— ^The  mortgagee  stands  in  the  same 
situation  as  the  mortgagor;  and  if  the  mortgagor  was 
bound  to  give  a  copy  and  inspection,  so  is  the  mortgagee^ 
The  mortgagee  takes  the  lease  subject  to  the  same  rights 
as  the  lessee,  and  the  lessor  had  a  right  to  inspect  the 
lease  to  see  if  the  covenants  were  performed.  [Parket 
B. — Have  you  any  authority  to  shew  that  the  Court  inter- 
feres with  a  third  party?]  No;  but  this  person  is  not  to 
be  considered  as  a  third  party.  In  this  case,  as  there  ap- 
pears to  have  been  only  one  part  of  the  lease,  the  lessee 
was  a  trustee  of  that  instrument  for  the  benefit  of  the 
lessor,  if  he  required  it;  and  the  assignee  must  hold  it 
subject  to  all  the  liabilities  of  the  original  tenant.  [Parker 
B. — ^Was  the  lease  executed  by  both  parties  ?]  It  appears 
to  have  been  so,  though  it  is  not  stated  in  the  affidavits. 

Pabkb,  B. — The  matter  must  be  referred  to  the  Master, 
to  ascertain  whether  this  instrument  was  executed  by 
both  parties.  If  it  was,  it  carried  on  the  face  of  it  notice 
of  an  implied  trust  on  the  part  of  the  lessee,  that  he 
would  produce  it  at  the  request  of  the  lessor.  If  that  was 
so,  then  the  rule  will  be  absolute ;  otherwise  not. 
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Abbott  v,  Aslett. 

Assumpsit  by  the  drawer  against  the  acceptor  of  Adedandonon 
a  bill  of  exchange,  payable  to  the  drawer  or  his  order  chS^^byA* 
three  moDths  after  date.     The  declaration  was  in  the  we«««»JMt 

tne  mceepioT, 

form  given  by  the  rate  of  Trimty  Temii  1  Wili.  4,  sched.  which  waa  ac- 
No.  4^  and  stated  that  the  plaintifT,  on  &c.»  made  his  bill  form  Jtcii  hy 
of  exchange  in  writing,  and  directed  the  same  to  thid  de*  ^I^^^L 
fendant,  and  required  the  defendant  to  pay  to  the  plaintiff  }  ^^  ^>  "^^d 
£ — t  three  months  after  the  date  thereof,  **  which  period  three  months  ^ 
has  now  elapsed,**  and  the  defendant  then  and  there  ac-  «  wLch^pe- 
cepted  the  said  bill,  &c.    To  this  declaration  there  was  a  ".^^  "*"  °°;. 

^  '  elapsed."    The 

demurrer,  assigning  for  cause,  that  it  did  not  appear  by  dedantion  was 

the  declaration  that  the  bill  was  due  at  the  time  of  the  thrground  tha^ 

commencement  of  the  action,  the  words  "  now  elapsed  "  {{.Ji^he  bm'**" 

referring  to  the  date  of  the  declaration,  and  not  to  the  du«  «t  the  com- 

^    ,  .  mencement  of 

commencement  of  the  suit.  the  suit.   The 

Court  refused 
to  set  aside  the 

JB.  V.  Williams  now  moved  to  set  aside  this  demurrer  dcjnurrerasfii- 

▼olous. 

as  frivolous,  and  for  leave  to  sign  judgment  as  for  want  of     Sembu,  That 
a  plea,  under  the  rule  of  Hilary  Term,  4  WilL  4,  s.  2.  &rai4  of^ 
The  demurrer  is,  that  it  does  not  appear  that  the  bill  be-  ^1?^^^^^ 
came  due  before  the  commencement  of  the  suit,  but  it  is  incorrect. 
submitted  that  that  does  manifestly  appear,  as  it  is  alleged 
that  the  period  has  **  now  elapsed.**    The  plaintiff  has 
adopted  the  form  given  by  the  rule  of  Court  verbatim,  and 
therefore  the  defendant  cannot  be  allowed  to  demur  to  it. 

Parke,  B. — ^Those  rules  were  made  before  the  Unifor- 
mity of  Process  Act,  2  WiU.  4,  c.  39 ;  and  the  forms  given 
by  them  would  then  be  correct  in  actions  by  bill,  because 
then  the  declaration  in  those  actions  was  the  commence- 
ment of  the  suit ;  but  that  is  no  longer  so.  The  suing  out 
the  writ  is  now  the  commencement  of  the  suit,  and  those 
forms  are  therefore  no  longer  correct.    In  the  old  forms 
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Bxck.  of  Pitas,  of  declarations  on  bills  of  exchange,  if  the  date  of  the  bill 
was  stated  with  certainty,  it  was  sufficient  to  shew  that  it 
was  payable  a  certmn  time  after  the  date ;  but  if  the  day 
were  laid  under  a  videlicet,  it  was  necessary  to  allege  that 
the  time  for  payment  had  elapsed  before  the  commence- 
ment of  the  suit,  or  the  exhibiting  of  the  bill,  and  I  know 
I  used  always  so  to  aver.  We  cannot  set  aside  this  de- 
murrer as  friyolous.  Had  you  not  better  amend  your  de*- 
claration  ? 

The  rest  of  the  Court  concurred. 

Rule  refused. 


Dob  d.  Earl  of  Falmouth  0.  Aldersom. 

A  GODMait-riiie,  JjkANNING  had  obtained  a  rule  to  set  aside  the  inter- 

for^hiSi  and  locutory  judgment  which  had  been  signed  in  this  clause  for 

wu?  ^  ^^"^  ^^  ^  sufficient  consent-rule.     The  ejectment  was  for 

puty  appetred  lands  and  mines  in  Cornwall;  the  defendant  appeared,  and 

to  defend  for 

«*  a  certain  <m-  entered  into  a  consent  rule  to  derend  for  "  a  certain  tith- 
^^^j^bS),  bound  in  the  parish  of,  &c.,  (setting  out  the  abuttals), 
S^°^e      containing  a  certain  mine.  Sec.*' 

&e^"  waa  held 

iS^^^!^^  ^  Butt  shewed  cause,  and  urged  that  a  tin-bound  was  a 
Su  STuTSr  °*®"^®  easement,  for  which  ejectment  would  not  lie ;  being 
a  tin-bound.       nothing  more  than  the  liberty  of  entering  and  marking  out 

The  defence  %%»■%%  •      -x        •   % 

ahonid  be  for  Certain  bounds,  within  which  the  party  acquired  a  right  to 
tibe  ddfeSdl^t^  ^o A  a  tin-mine.  The  plaintiff,  therefore,  who  claimed  as 
if  workfaig  nn-    Q^ncr  of  the  surfscc,  as  he  could  not  allow  the  defendant 

der  the  tin-  i      /.    i_    j     i       j     t_ 

bound.  to  go  to  trial  on  such  a  consent-rule,  (it  had  already  been 

once  amended),  was  obliged  to  sign  judgment. 

Manning,  in  support  of  the  rule,  contended  that  a  tin- 
.bound  was  not  an  easement,  but  that  the  bounder  acquired 
a  right  to  the  soil.    The  mode  of  acquiring  a  title  to  a 
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tin-bound  is  described  in  the  notes  to  Rowe  ▼•  Brenion  (a),  Sxch.  of  PUan, 

1836 
by  which  it  appears  that  where  a  party  has  gone  through 

the  regular  proceedings  for  obtaining  possession  of  the 
bounds,  **  judgment  is  given,  and  a  writ  of  possesion 
issues  to  the  bailiff  of  the  stannaries,  who  delivers  pos- 
session accordingly.'*  The  bailiff  does  not  deliver  posses- 
sion of  the  mines,  which  are  not  yet  opened,  but  of  the 
land  itself  in  respect  of  the  mines ;  and  for  this  qualified 
possession  the  bounder  may  defend  by  the  local  but  well- 
known  description  of  ''  tin-bounds,"  as  in  the  case  of  a 
grant  of  prima  ionsura,  aftermath,  herbage,  or  the  pas- 
ture of  one  hundred  sheep,  for  all  which  ejectment  will 
lie,  and  in  respect  of  which  therefore  an  ejectment  may  be 
defended.  The  bound-owner  may  demise  his  bounds  (6). 
In  Jenkins  v.  Davy  (e),  30  Hen.  8,  the  defendant  justi- 
fied, in  trespass  qu.  cL  freg.^  in  right  of  his  possession 
as  a  tin-bounder,  and  though  the  whole  of  the  record  is 
not  transcribed,  it  must  be  inferred  from  the  purpose 
for  which  it  is  extracted,  namely,  that  of  proving  the 
custom,  that  the  right  was  established.  \Farke^  B. — 
You  have  no  possession  of  the  ewrface^    The  right  of  re- 


<a)  3  Man.  h  Ryl.  497,  note  (a). 

(6)  In  the  last  convocation  of 
Tinners,  (held  27  Geo.  2),  articles 
3  and  6  expressly  recognise  the 
practice  of  granting  wtU  (t.  e. 
leases)  of  tin-works  by  the  bound- 
owners* 

(c)  In  the  book  called  the  **  Bdl- 
iff  of  Blackmore/'  temp.  Eliz. 
Harl.  MSS.,  6380,  p.  7,  where  tiie 
custom  is  thus  pleaded : — "  Quod 
clausus  prsedictus  necnon  lod  in 
tjmbns  &c.,  sunt,  et  a  tempore 
&e.,  fuerunt,  sex  acr»  terras  cum 
pertinentibuB  m  ChxoQwndtr  prs- 
<ficto,  parcell.  maneriU  &c.,  de 
TyvoarnhaiUy  de  quo  quidem  ma- 
nerio    Ulnstnss.  Edwardus   nunc 


princeps  Wallia  est,  et  pred.  tem- 
pore transgressionls  prsedictss 
fttit,  seisitus  in  dominico  suo  ut 
de  feodo ;  quodque  habetur,  et  a 
tempore  &c.  habebatur,  talis  con- 
suetudo  infra  manerium  praed., 
quod  liceret  omnibus  personis  ti- 
geis  domini  regis  existentibus, 
ciyuscunque  grades  sen  conditio- 
nis  fuerint,  ad  piscand.  {tembU,  to 
get  tin  in  stream  works),  btmdafuL 
et  faciend.  tot  et  tanta  opera  stan- 
nar.  in  quolibet  loco  infra  ma- 
nerium pned.  in  quo  stannum 
inveniri  potuisset,  reddendo  et 
solvendo  domino  manerii  quinto- 
decimam  partem  stanni  inde  pro- 
venieotis  pro  tohieto  suo." 
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SMh.tfPUa$,  entry  in  the  land  supposes  him  out  of  possession.     [Lord 

>     Abinger,  C.  B. — Subject  to  a  right  to  enter  and  sink,  the 

Doe         possession  of  the  surface  remains  in  the  lord.     Parke,  B. 

Earl  of       — Why  cannot  you  defend  for  a  mine  lying  within  certain 

Falmouth     j^^^^ds  called  tin-bounds?]     We  may  not  be  in  actual 

Alderson.     possession  of  all  the  mines  lying  within  the  bounds. 

Lord  Abinger,  C.  B. — If  you  are  in  possession  of  one 
mine  within  the  bounds,  which  you  are  working,  that  is 
surely  a  suflScient  possession  of  all  the  mines  within  the 
bounds.  The  consent-rule  in  its  present  form  applies  to 
nothing  for  which  an  ejectment  will  lie.  However,  the  de- 
fendant may  amend  it  again  on  payment  of  costs. 

Rule  absolute,  on  payment  of  costs. 


Thompson  v*  Clubley. 

In  an  action  by  ASSUMPSIT  by  the  indorsee  against  the  acceptor  of 

against  the  ac-  ^  ^^^  of  exchange  for  SOO/.,  drawn  by  one  H.  jR.,  payable 

S^xchM^*!'"  *®  ^^  ^^°  ^'^®'»  ™^  *^y  ^™  indorsed  to  the  plaintiff, 
is  competent  to       Plea. — That  the  bill  of  exchange  was  wholly  made  by 

the  acceptor  to-__j  «i«ii 

shew  that  the  •»•  i^-t  at  toe  request  and  for  and  by  way  of  accommo- 

fiTtKom"  ^*^»  ^^  *n^  fo'  **>e  plaintiff,  and  was  accepted  by  the 

"^ntiff^anV**  defendant,  at  the  request  of  H.  K,  for  and  by  way  of 

that  he  has  re-  like  accommodation  of  and  for  the  plaintiff;  and  that  at 

sidentionfimn  ^^®  ^^^  of  making  and  accepting  the  said  bill  of  ex- 

AatltTw'*"*  change,  it  was   expressly  agreed  by  and  between  the 

agreed  that  said  parties,  that  if  the  said  bill  of  exchange  should 

due,  should  be  happen  to  be  outstanding  at  the  time  when  it  became 

uken^np  by  the  j^^^  j^  ^j^^^jj  ^  ^^^^  ^  ^^j  ^^^  j^^  ^^^  plaintiff,  and 

that  no  claim  or  demand  should  at  any  time  be  made 
against  the  defendant  or  H.  J?.,  upon  or  in  respect  of  it : 
concluding  with  a  yerification. 
Eeplicaiion. — That  before  and  at  the  time  of  the  com- 

C  ^ 
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mencement  of  the  suit,  the  plaintiff  was,  and  still  is,  the  EkcIu  of  pint, 
holder  of  the  said  bill  of  exchange  for  good  and  suflBi*'  ^ 

cient  consideration^  m  respect  of  his  being  the  holder     Thompson 
thereof;  without  this,  that  the  said  bill  was  either  made      clubley. 
or  accepted  by  way  of  accommodation  of  or  for  the  plain- 
tiff, or  that  it  was  agreed  by  or  between  the  parties^  in 
manner  and  form  as  the  defendant  has  above  in  the  same 
plea  in  that  behalf  alleged ;  concluding  to  the  country. 

The  case  came  on  for  trial  at  the  sittings  after  Eatter 
Term,  before  Lord  Abif^er,  C.  B.,  when  the  defendant, 
in  support  of  his  plea,  called  H.  R.,  who  stated  that  in 
the  sprmg  of  1833  he  had  occasion  to  raise  money,  and 
having  applied  to  an  attorney  to  assist  him,  it  was  ar- 
ranged between  him  and  the  plwitiff  that  the  witness 
should  give  him  the  bill  on  which  the  present  action  was 
brought,  but  which  should  be  taken  up  by  the  plaintiff, 
and  that  witness  should  receive  bills  of  like  value  from 
the  plaintiff,  for  which  witness  was  to  provide ;  and  that 
the  defendant  had  not  received  any  value  for  his  ac- 
ceptance. It  was  objected  on  the  part  of  the  plaintiff^ 
that  this  evidence  was  inadmissible,  as  it  went  to  contra- 
dict the  written  contract  of  acceptance,  which  purported 
to  be  an  absolute  engagement  to  pay  the  bill;  whereas  it 
was  proposed  to  shew  that  the  acceptor  was  not  to  pay 
it,  but  that  the  plaintiff,  who  was  the  indorsee,  was  to 
take  it  up,  and  not  to  sue  the  acceptor;  the  effect  of 
which  was  to  make  an  entirely  different  contract.  Foster 
V.  Jolly  (a)  was  relied  upon  as  in  point,  but  the  objection 
was  overruled.  It  was  then  contended,  that  the  exchange 
of  bills  between  the  plaintiff  and  H.  R.,  the  drawer  and 
indorser,  was  sufficient  consideration  to  entitle  the  plain- 
tiff to  sue  the  acceptor  of  the  present  bill.  The  learned 
Judge,  however,  siaid  that,  in  his  opinion,  this  bill  had 
really  been  taken  by  the  plaintiff  on  a  special  contract  by 

(a)  1C.M.&R.709. 
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^*^*!^^^«'  him  not  to  sue  the  defendant,  and  as  that  was  proved  by 
the  evidence,  the  plea  was  made  out.  Whereupon  the 
plaintiff's  counsel  elected  to  be  nonsuited,  the  learned 
Judge  giving  him  leave  to  move  to  enter  a  verdict  for 
the  amount  of  the  bill,  if  the  Court  should  be  of  opinion 
that  the  plaintiff  was  entitled  to  recover. 

G.  Henderson  now  moved  accordingly,  on  the  grounds 
taken  at  the  trial 

Sedper  Curiam. — This  defence  was  clearly  admissible, 
inasmuch  as  it  shewed  that  the  acceptance  was  in  truth 
for  the  accommodation  of  the  plaintiff,  and  that  all  the 
parties  put  their  names  to  the  bill  without  consideration. 
With  regard  to  the  evidence  being  inconsistent  with 
the  terms  of  the  instrument,  we  are  of  opinion  that  the 
agreement  as  to  payment  was  collateral,  and  not  part  of 
the  original  contract.  It  was  a  collateral  agreement,  that 
the  plaintiff  would  not  enforce  the  contract  upon  the  bilL 

Rule  refused. 


Bowers  v.  Evans  and  Another. 

In  rapport  of  a  'ASSUMPSIT  on  a  proihissory  note,  to  recover  the 
Sfdefe'E''  **""  ^f  ^^'  ^  ^s.—Plea,  as  to  the  sum  of  J  L  15*.,  parcel  &c., 
proved  the  pay-  a  tender;  and  as  to  the  sum  of  11/.,  payment:  and  issue 
i7.,  the  idain-  thereou.  Ihc  cause  was  tried  before  the  under-sheriff  of 
^/pj^IJtir,  Carmarthenshire,  when  the  note  having  been  proved,  the 
accoonL  inan-  defendants  called  a  witness,  who  proved  that  one  of  the 

awer  to  this  the  '  r 

piaiodff  ten-  defendants  had  paid  to  Howell,  the  plaintiff's  attorney,  the 
witneei,toprove  sum  of  11/.  on  account  of  the  plaintiff.   In  answer  to  this, 

that  the  defen- 
dant afterwarda 

called  upon  hhn  and  got  the  money  back  again:  but  his  evidence  was  rejected  on  the  ground  of  hb 
being  interested,  and  the  defendant  obtained  a  verdict  i-^Hetd,  that  the  witness  was  competent, 
and  that  the  evidence  ought  to  liave  been  received. 
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tlie  plaintiff  proposed  to  call  Howell  to  prove  that,  subse-  JSxeh.  of  puar, 
quently  to  the  payment  of  the  money,  which  was  made  in 
the  presence  of  a  witness,  the  defendant  came  to  him 
when  alone,  and  got  the  money  from  him  again :  but  the 
under-sheriff  being  of  opinion  that  the  witness  was  in« 
competent^  rejected  him^  and  the  defendant  obtained  a 
verdict.  In  the  early  part  of  this  term,  £.  V.  Williams  ob- 
tained a  rule  to  shew  cause  why  there  should  not  be  a 
new  trial,  on  the  ground  that  the  evidence  had  been  im- 
properly rejected ;  against  which 

Chikon  now  shewed  cause. — The  witness  was  incom- 
petent, because,  by  receiving  the  money  for  the  plaintiff, 
he  becomes  responsible  to  him  for  it;  and  he  is  not  com- 
petent to  prove  that  it  was  afterwards  taken  away  from 
him  by  the  defendant.  It  is  laid  down  in  I  PhiU.  on  Evi* 
dence,  62,  and  cases  are  cited  in  support  of  the  position, 
that  an  agent  of  one  of  the  parties  to  the  suit  is  not  a 
competent  witness,  if,  in  case  of  the  verdict  being  against 
the  party  for  whom  he  is  called,  he  would  be  liable  to 
him  for  the  costs  of  the  action.  Here,  if  there  should  be 
a  verdict  for  the  defendant,  Howell  would  be  liable  for 
the  costs.  Again,  it  is  said,  that  **  a  person  who  has  re- 
ceived money  due  from  the  defendant  to  <he  plaintiff,  is 
not  a  competent  witness  for  the  defendant  to  prove  that 
he  received  the  money  as  agent  for  the  plaintiff."  This 
case  is  just  the  converse  of  that,  as  he  is  here  called  to 
disprove  payment — to  suppress  the  fact  of  the  payment 
[Pariet  B. — ^To  found  that  argument,  it  is  incumbent  upon 
you  to  establish  that  HotoeU  did  suppress  the  fact  of  pay-* 
ment.  You  import  that  fact  into  the  case.]  It  is  sub- 
mitted that  that  must  be  taken  to  be  so,  because  he  has 
brought  the  action,  and  denied  the  plea  of  payment. 

Parke,  B. — ^You  say  that  he  would  be  liable  to  a  spe- 
cial action  on  the  case  for  suppressing  the  fact  of  pay- 
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EMcKffPUas,  ment;  but  to  support  such  an  action,  it  nuistbe  proved 
that  be  did  suppress  that  faet.  It  cannot  be  assumed. 
And  I  am  inclined  to  think  that  the  26th  section  of  the 
3  &  4  WiU.  4,  even  if  there  were  the  fact  of  suppression, 
has  cured  his  incompetency  on  that  ground.  There  is  no 
doubt  that  he  was  a  competent  witness. 


The  rest  of  the  Court  concurred. 


Rule  absolute. 


Elizabeth  Phythian  d.  Thomas  White  and  Richard 

Owen. 


XHIS   was  an  action    of   trespass. — ^The  first   count 
alleged,  in  the  usual  manner,  that  the  defendants  broke 


Tretpais  for 
breaking  and 
entering  three 

in**themT"*^    and  entered  the  closes  of  the  plaintiff,  (describing  them  by 
abutuis.   PUa,  abuttals,  &c.),  and  there  forced  and  broke  open,  &c.,  cer- 

that  the  said  »  /'  r      *         » 

tain  gates,  &c.,  and  broke  down,  &c.,  certain  posts,  pales. 


rails,  and  stubbs  of  the  plaintiff,  standing  and  being  on  the 
said  closes,  and  converted  and  disposed  thereof  to  their 
own  use.  The  second  count  alleged  that  the  defendants  cut 


elotet  in  which 
4v.f  were  the 
cloees,  soil,  and 
freehold  of  one 
T,L.,  and  jus- 
tifying as  his 

'^^Rqaieaiitm'^  down,  &c.,  Certain  posts,  pales,  rails,  and  stubbs  of  the  plain-* 
2d  tim«  whin*  ^^'  Standing  and  being  on  certain  lands,  and  took  and 
ftc  and  before   carried  away,and  converted  the  same  to  their  own  use.  The 

the  said  7.  L. 
had  any  thing 

in  the  said  dotes  in  which  Src,  one  R,  T,  and  his  wife,  in  right  of  his  said  wife,  one  A,  L,, 
and  one  E.  Km,  were  seised  in  their  demesne  as  of  fee  of  and  in  two  undivided  third  parts,  &c.,  of 
and  in  the  said  doses  in  which  &c.,  and  one  A.  R,  was  also  then  seised  in  her  demesne  as  of  fee 
of  and  in  the  other  undivided  third  part  of  and  in  the  said  closes  in  which  &c  And  the  said  R,  T. 
and  M,  his  wife,  being  so  seised,  afterwards,  and  before  the  said  ST.  L,  had  any  thing  in  Uie  said 
doaes  in  which  &c.,  to  wit,  on  &c.,  at  &c,  a  certain  6ne  was  had  and  levied  of,  imter  alia, 
the  parts,  shares,  and  interest  of  the  said  R.  T>  and  Af.  his  wife  of  and  in  the  said  doaes  in  which 
ftc,  which  fine  was  then  had  and  levied,  inter  aUa,  to  the  use  of  P.  Af.  C  and  his  hdrs,  during 
the  life  of  the  said  M.  7.;  by  virtue  of  which  fine  the  said  P.  M.  C.  became  seised  in  his  demesne 
as  of  freehold,  for  the  term  of  the  life  of  the  sud  Af.,  of  and  in  the  said  parts,  &c.,  of  the  said  E.  7*. 
and  M,  hb  wife,  of  and  In  the  said  doses  in  which  &c  And  the  said  P,  M,  C,  A.  £.,  B,  K,, 
and  A,  E.,  being  so  seised,  afterwards,  and  before  the  said  T,  L,  had  any  thing  in  the  said  cloaea 
in  which  Src.,  and  before  the  said  times  when  &c.,  demised  to  the  plaintiff,  who  thereupon  en* 
tered  and  was  poeseased  until  the  defendants  wrongfiilly  broke  and  entered  therein,  fte.  Rijwn^ 
der,  travernng  the  seisin  of  R,  T.  and  M.  his  wife.  A,  X..  E.  JC,  and  A,  R,,  in  the  said  doses 
in  which  Src.;  on  which  issue  was  Joined.  At  the  trial  the  plaintiff  proved  a  case  as  to  two  of  the 
closes,  but  oflbred  no  evidence  as  to  the  third: — Held,  that  the  issue  was  distributable,  and  that 
the  pldntiff  was  entitled  to  a  verdict  as  to  the  two  closet,  and  the  defendants  as  to  the  third. 
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defenclanto  pleaded^  ^rsi,  as  to  the  breaking  and  en-  Sseh.  of  pinu, 
tering  &c.,  (enumerating  the  substantial  part  ofthetres* 
passes  in  both  counts),  that  the  said  closes  in  the  said  first 
count  mentioned  respectively  in  which  &c.,  now  are  and 
at  the  several  times  when  &c.  were  the  closes,  soil,  and 
freehold  of  one  Thomas  Legft,  wherefore  the  defendants, 
as  the  servants  of  the  said  Thomas  Legh,  &c.,  (justifying 
in  the  usual  manner,  and  alleging  the  posts,  &c.,  in  both 
counts,  to  have  been  wrongfully  placed  on  the  said  closes, 
and  to  have  been  removed  to  a  short  and  convenient  dis- 
tance, &c.,  doing  no  unnecessary  damage  to  the  plaintiff, 
&&)  Secondly,  to  the  residue  of  the  declaration — ^not  guil- 
ty. Thirdly,  to  the  same  trespasses  as  the  first  plea  was 
pleaded  to,  that  the  said  several  closes  in  which  &c.,  before 
and  at  the  said  times  when  &c.,  were  and  are,  and  from  time 
immemorial  have  respectively  been,  within  and  parcel  of 
the  manor  o{  Newton  and  fee  of  Mackerjiekl,  in  the  county 
o{  Lancaster,  and  have  been  during  all  that  time,  and 
until  the  wrongful  inclosure  thereof,  part  and  parcel  of  a 
certain  waste  within  the  said  manor  called  Ooose  Green  ; 
and  that  the  said  Thomas  Legh,  Esq.,  long  before  and  at 
the  said  times  when  &c.,  was  lord  of  the  said  manor  of 
.Newiom  and  fee  of  Mackerfield,  and  in  right  of  his  said 
manor  and  fee  was  long  before  and  at  the  said  times 
when  &c.,  seised  in  his  demesne  as  of  fee  of  and  in  the  said 
closes  in  which  &c.,  in  right  of  his  said  manor  and  fee ;  and 
which  said  closes,  shortly  before  the  said  times  when  &&, 
had  been,  and  then  were,  wrongfully  inclosed  from  the 
said  waste ;  wherefore,  &c.  (justifying  as  before). 

The  plaintiff  joined  issue  on  the  second  plea ;  as  to  the 
first,  she  replied,  **  that  before  the  said  times  when  &c., 
or  any  of  them,  and  before  the  said  Thomas  Legh  had 
any  thing  in  the  said  closes  in  which  &c.,  or  any  of  them, 
one  Richard  Taylor  and  Mary  his  wife,  in  right  of  his 
said  wife,  one  Ann  Luni,  and  one  EUen  Knowles,  were 
aeised  in  their  demesne  as  of  fee  of  and  in  two  undivided 

q2 
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EmcH.  of  Pleat,  third  parts,  the  whole  into  three  equal  third  parts  to  be 
*  divided,  of  and  in  the  said  closes  in  which  &c.,  by  reason 
of  the  said  Mary  Tatflor,  Ann  Luni^  and  Ellen  Knowhs, 
then  being  the  daughters  and  co-heirs  of  the  Rev.  Thomas 
Knowles^  deceased ;  and  one  Ann  Renshaw  was  also  then 
seised  in  her  demesne  as  of  fee  of  and  in  the  other  undi-* 
vided  third  part  of  and  in  the  said  closes  in  which  &c« ; 
and  the  said  Richard  Taylor  and  Mary  his  wife  being 
so  seised,  afterwards,  and  before  the  said  Thomas  Legh 
had  any  thing  in  the  said  closes  in  which  &c.,  or  any  of 
them,  to  wit,  at  or  as  of  the  general  session  of  the  assizes 
holden  at  &c.,  on  &c.,  a  certain  fine  was  had  and  levied, 
&;c.,  [setting  forth  a  fine  between  P.  M.  C,  plaintiff^,  and 
the  said  Richard  Taylor  and  Mary  his  wife,  defendants,  of, 
amongst  other  things,  the  said  parts,  shares,  and  interesta 
of  the  said  Richard  Taylor  and  Mary  his  wife  of  and  in 
the  said  closes,  in  which  &c.  J  which  said  fine  was  then  had 
and  levied  (amongst  other  things)  to  the  use  of  the  said 
P.  M.  C.  and  his  heirs,  during  the  term  of  the  natural 
life  of  the  said  Mary  Taylor;  by  virtue  of  which  said  fine, 
and  of  the  statute  for  transferring  uses  into  possession,  the 
said  P.  M.C.  then  became  seised  in  his  demesne  as  of  free- 
hold, for  the  term  of  the  natural  life  of  the  said  Mary^  of 
and  in. the  said  parts,  shares,  and  interests  of  the  said 
Richard  Taylor  and  Mary  his  wife,  of  and  in  the  said 
closes  in  which  &c«  And  the  said  P.  M.  C,  Ann  Luni,  ElUn 
KnowleSi  and  Ann  Renshaw^  being  so  seised  as  aforesaid, 
they  afterwards,  and  before  the  said  Thomas  Legh  had 
any  thing  in  the  said  closes  in  which  &c.,  or  any  of 
them,  and  before  the  said  times  when  &c.,  or  any  of 
them,  to  wit,  on  &c.,  did  each  and  every  of  them  respec- 
tively demise  his  and  her  part,  share,  and  interest,  of  and 
in  the  said  closes  in  which  &c.  respectively  to  the  plaintiff^ 
to  have  and  to  hold  the  same  respectively  to  the  plaintiff 
from  year  to  year,  &c. ;  by  virtue  of  which  said  demises 
she  the  said  plaintiff  afterwards,  and  before   the  said 
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-several  times  when  &e.,  or  any  of  them,  to  wit,  on  &e.,  £m^  ^^'**'' 
entered  into  the  said  closes  in  which  &c.,  with  the  appur-  - 

tenances,  and  became  and  was  possessed  thereof,  until      PaTTurAir 
the  defendants  wrongfully  hroke  and  entered  the  same  as       whitb. 
in  the  said  declara^on  and  in  the  introductory  part  of  the 
said  first  plea  is  alleged. — Verification. 

To  the  last  plea  the  plaintiflT  replied,  that  the  said 
'T%nniis  Leghf  Esq.,  was  not,  in  right  of  the  said  sup- 
posed manor  and  fee,  at  the  said  several  times  when  &c., 
or  any  of  them,  seised  in  his  demesne  as  of  fee  of  and 
in  the  said  closes  in  which  &c.  in  the  said  first  count 
mentioned,  as  being  part  and  parcel  of  any  waste  within 
and  parcel  of  the  said  manor,  in  manner  and  form,  &c. 
There  was  also  a  new  assignment  of  excess. 

The  defendants  rejoined  to  the  replication  to  the  first 
plea, — that,  before  tlie  said  Thomas  Legh  had  any  thing 
in  the  said  closes  in  which  &c*,  the  said  Richard  Taylor 
and  Mary  his  wife,  in  right  of  his  said  wife,  the  said 
Attn  Luni,  and  Ellen  Knowles,  were  not,  nor  was  any  of 
them,  seised  in  their  demesne  as  of  fee  of  and  in  two 
undivided  third  parts,  the  whole  into  three  equal  parts 
to  be  divided,  of  and  in  the  said  closes  in  which  &c.,  by 
reason  of  the  said  Mart/  Taylor,  Ann  Luni,  and  Ellen 
Knotoles,  being  the  daughters  and  coheirs  of  the  Rev. 
Thomas  Knowles,  or  in  any  other  manner,  nor  was  the 
said  Ann  Renshaw  seised  in  her  demesne  as  of  fee  of 
and  in  the  other  undivided  third  part  of  the  said  closes 
in  which  &c.,  in  manner  and  form,  &c.  To  the  replica- 
tion to  the  last  plea,  they  added  the  simiUier,  and,  re- 
linquishing their  second  plea  so  far  as  the  same  related 
to  the  trespasses  newly  assigned,  suffered  judgment  by 
default  thereto. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Liver- 
pool  Summer  Assizes,  1885,  the  plaintiflT  proved  her  case 
as  to  two  of  the  closes  in  which  trespasses  were  alleged 
to  have  been  committed,  but  gave  no  evidence  as  to  the 
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Exdi.  ^  Pk^,  third ;  and  a  verdict  was  taken  for  the  plaintiff^  with  leave 

*  ^     to  the  defendants  to  move  to  enter  a  verdict  as  to  the 

pHTTBtAN     third  close.    In  Michaelmas  Term  last,  CreMtweU  obtained 

Wr»b.       a  ^^  ^^  ^^'  setting  aside  the  verdict  generally,  or  for 

entering  a  verdict  for  the  defendants  as  to  the  third  close. 

Wighimanf  Cowlings  and  Ramshay,  now  shewed  cause. — 
Admitting,  as  must  be  contended  for  by  the  defendants, 
that  the  issue  raised  by  the  traverse  of  the  first  replica- 
tion is  indivisible,  its  effect  is  this ;  **  the  closes  in  which 
&C.,"  mean  those  closes  in  which  trespasses  were  proved 
to  have  been  committed ;  and  since  trespasses  were  proved 
in  the  two  closes  only  which  have  been  found  to  belong  to 
those  under  whom  the  plaintiff  claims,  that  issue  is  found 
substantially  for  her.  In  Bassett  v.  MUcheU{a)f  to  trespass 
quare  clausum  fregit,  the  defendants  justified  on  the 
ground  that  the  said  close  in  which  &c.,  was  part  of  an  al- 
lotment set  out  by  commissioners  under  an  Inclosure  Act; 
to  which  the  plaintiff  replied,  that  the  said  close  in  which 
&c.  was  not  part  of  that  allotment ;  and  it  appeared  that 
the  close  was  not  all  of  it  within  the  allotment,  but  that  the 
part  in  which  the  actual  trespass  was  committed  was;  and 
it  was  held  that  the  justification  was  made  out:  and  there 
Liitledalet  J.,  observed,  that  "  the  dose  in  which  &c.,  was 
applicable  to  any  part  of  the  land  within  the  bounds  stated 
in  the  declaration,  in  which  the  plaintiff  might  shew  a 
trespass  actually  committed."  The  same  argument  will 
hold  here.  The  defendants  may,  on  a  future  occasion, 
shew  in  what  closes  the  trespasses  in  this  action  were 
actually  committed,  so  that  the  record  will  not  of  neces- 
sity be  evidence  against  them  as  to  the  third  close ;  and  if 
it  is,  it  will  be  a  hardship  brought  on  by  themselves,  for 
they  should  have  pleaded  the  general  issue,  on  which  they 
would  have  had  a  verdict  as  to  the  third  close,  and  it  would 
then  have  been  clear  to  what  extent  the  record  was  ap- 

(fl)  2  B.&Adol.  99. 
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plicable.     [Lord  Abinger,  C.  B. — ^In  the  case  cited,  there  &mA.  ^  Pi§mi, 
was  only  one  closoi  which  was  described  by  abuttals ;  here  ^ 

there  are  three  so  described.]  The  issue  is,  however,  in  PBYraiAir 
strictness,  diTisible,  and  to  be  taken  distributively.  The  white. 
replication  shouM  be  looked  at  like  a  declaration,  and  the 
plaintiff  is  entitled  to  damages  in  proportion  to  the  num- 
ber of  closes  on  which  the  defendants  have  trespassed. 
Tapley  V.  Wainwright  (a)  is  an  authority  to  shew  that  such 
an  issue  is  divisible.  The  plaintiff  will  then  be  entitled  to 
a  verdict  for  the  two  closes,  and  the  defendant  for  the  thhrd. 

Cresswellf  Crampton^  and  Watson,  contri, — The  defen- 
dants were  entitled  to  a  verdict  for  the  three  closes,  as 
the  plaintiff  has  not  chosen  to  leave  the  burthen  on  the 
defendants,  but  has,  by  the  replication,  taken  upon  her- 
self the  proof  of  title  to  the  whole,  which  she  has  failed  in 
substantiating  [Parke^  B« — Suppose  the  issue  had  been 
taken  on  the  pleas,  how  would  the  verdict  have  been  in  that 
case?]  It  is  admitted  that  if  the  issue  had  been  so  taken, 
and  the  plaintiff  had  proved  a  title  in  close  A.^  it  would 
have  entitled  her  to  a  verdict  as  to  that  close.  But  upon 
this  issue  the  plaintiff  has  tied  herseir  up,  so  as  to  take 
the  proof  of  title  to  the  whole  upon  herself.  If  it  had 
been  a  question  of  freehold  only,  this  might  have  been  a 
divisible  allegation ;  but  here  there  is  a  title  set  up  to  the 
whole  in  the  replication.  The  late  cases  which  have  been 
referred  to,  only  shew  what  is  the  meaning  to  be  put  upon 
the  words  *'  the  closes  in  which  &c.**  In  several  of  them 
the  distinction  is  taken  as  to  this  very  point.  Tapley  v. 
Wainwright  is  distinguishable  on  this  ground,  for  it  only 
shews  what  the  words  ''  the  doses  in  which  &e.,**  mean; 
but  does  not  say,  that  if  thete  are  thr^  closes  described, 
you  mint  not  shew  a  title  to  sotne  part  of  all  the  eloses. 
In  Basseit  v.  Mitchell  (6),  Lord  Tenterden  takes  (his  dis- 

(a)  5  B.  &  Adol.  395;  2  Ne?.  &  M.  697,  S.  C. 
(6)  2  B.  &  Adol.  lOa 
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Bxeh.  4^  PUat,  imctioD :  he  says,  **  In  Morewood  v.  Wood  (a),  the  Court 
said,  the  defendant  would  be  obliged  to  proTe  the 
prescription  on  both  the  places  named;  but  it  does  not 
folbw  that  he  must  have  proved  it  as  to  every  part  of 
each  place.**  He  therefore  seems  to  have  thought,  that  in 
such  a  case  a  title  must  be  proved  in  some  part  of  all  the 
places  named ;  that  was  so  held  in  Morewood  v.  Wood,  in 
the  case  of  a  prescription.  Here  a  fine  is  pleaded,^  which 
is  as  strong  as  a  prescription.  The  efiect  of  the  replica- 
tion is  to  say  that  the  whole  of  the  premises  passed  by 
the  fine.  In  Bichards  v.  Peake  (6),  Holroyd,  J.,  says, 
**  If  the  allegation  extends  to  the  whole  of  Burgey  Cleve 
Garden,  then  the  plaintiff*  has  alleged  in  pleading,  and 
was  bound  to  prove,  that  the  whole  oi  Burgey  Cleve  Gar^ 
den  had  been  enjoyed  and  held  in  severalty  for  thirty 
years."  [Parke,  B. — (after  referring  to  the  pleadings) 
Surely  this  is  a  distributive  allegation.]  Suppose  the  de- 
fendants had  traversed  the  fine,  and  the  issue  had  been 
what  passed  by  the  fine,  then  the  plaintiff*  must  have 
shewn  that  the  fine  conveyed  all  the  three  closes. 
[Parke,  B. — Suppose  you  were  to  raise  such  an  issue,  and 
say  nothing  passed  by  the  fine,  and  that  it  was  competent 
to  the  defendants  to  raise  that  question,  I  should  say  that  it 
was  still  distributable.]  If  an  allegation  of  a  prescription, 
which  is  founded  originally  on  a  grant,  in  certain  places,  is 
indivisible,  and  must  be  proved  as  to  all,  it  would  seem  to 
follow  that  the  law  is  the  same  with  regard  to  a  fine,  which 
is  a  solemn  grant  by  record.  An  allegation  as  to  freehold 
may  be  different. 

Lord  Abinger,  C.  B. — If  the  declaration  had  been  for 
trespasses  in  one  close,  whether  described  by  one  or  more 
names  or  abuttals,  it  might  have  been  a  question  in  which 
part  of  that  close  the  trespasses  had  actually  been  com- 

(fl)  4  T.  R.  157.  (6)  2  B.  &  Cr.  925;  4D.  &  R.  572,  S.  C. 
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miUed;  but  here  there  are  trespasses  hiid  to  have  been  JE^a.  ^Pie^, 

4»mmitted  in  three  different  closes,  described  specifically. 

The  pleas,  therefore,  admit  trespasses  to  have  been  com* 

mitted  in  some  parts  of  each  of  the  three,  but  justify  on 

the  ground  of  each  of  the  three  being  the  freehold  of 

another.     The  plaintiff's  replication  is  the  same  in  effect 

as  if  she  had  said  that  each  of  them  was  her  freehold.    I 

think  that  this  is  a  divisible  allegation,  and  that  therefore 

the  plaintiff  must  retain  her  verdict  for  the  two,  and  that 

a  verdict  should  be  entered  for  the  defendants  as  to  the 

third. 

Parkb,  B. — It  is  clear  that  the  plea  of  soil  and  freehold 
is  divisible;  and  this  special  replication  is  in  the  nature  of 
such  a  plea,  for  it  avers  the  freehold  to  have  been  in  another; 
an  issue  raised  thereon  is  therefore  as  divisible  as  one 
raised  in  the  ordinary  manner  on  the  plea  of  aoil  and 
freehold.  The  allegations  as  to  the  fine,  &c.,  are  similarly 
to  be  taken  distributively,  as  if  repeated  with  respect  to 
each  of  the  closes.  I^am  therefore  of  opinion  that  the 
plaintiff  is  entitled  to  a  verdict  as  to  two  closes,  and  the 
defendants  as  to  the  other* 

BoLLAND  and  Gurney,  Bs.,  concurred. 

Rule  accordingly. 


Bartlett  v.  Watkins. 

J:RESPASS  against  the  defendant,  a  constable  of  the  TheSGfo.^, 
parish  of  CUfion,  in  the  county  of  Gloucester,  for  seizing  cj^^Wauh- 
and  taking  away  a  cart-wheel  of  the  plaintiff.    Plea,  jj*"^)^^!' 
not  guilty.     At  the  trial  before  Gurney,  B.,  at  the  last  not  eztead  to 
Bristol  Assizes,  the  defendant  gave  in  evidence  a  warrant  parish  atc^fum 

which,  by  Uie' 
16Gfo.8,  c.S3r 
and  43  Gio,  3,  c.  UO,  were  made  part  of  the  city  of  Britt^L 
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SxduifPkai,  of  distress,  signed  by  a  magistrate  of  the  couitty  of  Gtat*- 
eeiter,  for  non-payment  of  a  rate  for  lighting  and  watch- 
ing the  parish  of  CUfton,  made  under  the  5  Geo.  4.,  c 
faczix.,  intituled  *'  An  Act  for  lighting  and  watching  the 
Parish  of  CK/ion,  in  ihe  County  of  Ghueeiter  ;*'  and  the 
question  was,  whether  the  jurisdiction  of  the  justices  of 
the  county  of  Gloucester fr^ithin  the  part  of  the  parish  of 
Clifton  in  which  the  plaintiff's  house  was  situate,  was  taken 
awtfy  by  the  16  Geo.  S,  c.83  (a).  The  I7th  section  of  that 
act,  after  reciting  that  the  businefts  which  will  be  carried 
on  at  the  floating  dock,   quay,   &c.,  thereinafter  men- 
tioned, in  the  parish  of  Clifton,  will  be  chiefly  transacted 
by  and  between  persoi^s  engaged  in  the  trade  of  the  Said 
port  of  Bristol,  enacts,  ^'  That  from  and  after  the  29th  day 
of  September,  1776,  all  that  part  of  the  parish  of  CUfion 
[therein  particularly  described,  and  in  which  the  plain- 
tifl*s    house  Was    situate],  shall  be  to  all  intents  and 
purposes  whatsoever,  except  as  thereinafter  mentioned, 
whoUy  exempted  and  separated  from  the  county  of  Glou* 
eester,  and  from  a\l  jurisdictionj  power,  and  authority  of 
all  sheriffs,  escheators,  coronerd,  justices,  &c.,  of  the 
county  of  Gloucester,  for  CTer,  and  may  and  shall  be  taken 
and  accepted  as  member  of  the  city  of  Bristol  and  county 
of  the  same  city,  and  within  the  jurisdiction,  power,  and 
authority  of  the  mayor,  sherifis,  coroners,  escheators^ 
justices,  &c.,  of  the  said  city  and  county  of  the  same,  for 
ever,  as  fully  and  amply  as  if  the  same  had  been  part  and 
parcel  of  the  said  county  and  city  before  and  at  the  time 
of  granting  the  several  charters  lind^r  which  the  mayor, 
burgesses,  and  commonalty  of  the  city  of  Bristol,  do  now 

(«}  Intituled  <'  An  Act  to  re»  ing  snd  storing  t&e  sAiAe ;  sad  for 

moYS  the  danger  of  fire  smoag  regulatiDg  the  said  quay,  and  the 

the  ships  in  the  port  of  firistoli  lighters,  boats,  and  other  veBsels 

by  preventing  the  landing  certain  carrying  goods  for  hire  within  the 

cumnio^ties  on  the  present  quay ;  said  port  of  Bristol ;  and  for  other 

aud  for  providing  a  convenient  purposes  therein  mentioned." 
quay,  and  proper  places  for  land- 
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hold  tod  exefrciae  oriminai  and  civil  juritdictioh  within  ^^^^^/^^^ 
the  same  cityi  &c. ;  or  at  if  the  several  powert  and  anther- 
rides  thereby  given  were  herein  repeated  and  applied  to 
the  said  district  hereby  united  to  and  made  a  part  of  the 
said  city,  &C4" 

.  Sect4  18.  **  Provided  always,  that  nothing  herein  con- 
tained shall  extend  or  be  construed  to  extend  to  the  mak- 
ing any  alteration  within  the  district  so  exempted  and 
separated  from  the  county  of  Gloucester,  and  added  to 
the  city  of  Bristol,  touching  any  tax,  rate,  lety,  or  asseu^ 
meni  whatsoever,  now  or  hereafter  to  he  raised  in  the  said 
parish  of  Clifton,  or  to  the  charging  the  said  dbtrict  with 
any  tax,  kc,  usually  raised  within  the  said  city  of  Bristol, 
or  touching  any  matter  relative  to  any  ecdesiastica!,  pa*' 
roehial,  or  manorial  jtirj^dfci^fofi  or  right  fdhatsdever,  &c." 

And  by  the  65th  and  66th  sections  of  the  48  Geo.  8|  c 
140,  ("  for  improving  and  rendering  more  oommodioQB 
the  port  and  harbour  of  Bristol''),  the  HoUweU  Road, 
in  the  parish  of  Clifton,  was  also  made  a  part  of  the 
city  of  Bristol,  in  the  same  terms,  and  subject  to  the  same 
exceptions,  as  in  the  former  act 

The  leanied  Judge,  being  of  opinion  that  the  proviso 
in  the  16  Geo.  3,  c.  93,  s.  18,  operated  to  preserve  the  juris*- 
diction  of  the  county  justices  in  the  present  caise,  and  that 
the  defendant  was  protected  by  the  warrant,  directed  a 
nonsuit,  giving  the  phuntiiF  leave  to  move  to  enter  a  ver*> 
diet  for  Is. 

The  5  Geo.  4,  c.  Ixxix.,  enacts,  by  a.  1,  that  the  chuvefa* 
wardens  and  surveyors  of  the  highways  of  the  said  parish 
of  O^an,  for  the  time  being,  together  with  certmn  per* 
sons  named  therein,  shall  be  and  they  are  thereby  appoint- 
ed commissioners  for  lighting  and  watching  the  parish  of 
CUftan,  in  the  county  of  Gloucester,  and  for  carrying  that 
act  into  execution. 

Sect.  2  gives  the  right  of  appointment  of  new  commis* 
sioners  to  the  inhabitants  and  occupiers  of  lands,  &c.. 
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^Em^-  S^^'^'  within  the  said  parish^  assessed  to  and  paying  the  Ugbting 
and  watching  rate  authorized  by  the  act,  and  assembled  in 
manner  therein  prescribed. 

By  sect.  6,  commissioners  are  to  be  inhabitants  and 
occupiers  of  lands^  &c.,  within  the  parish  of  Clifton,  of 
the  annual  value  therein  mentioned,  and  to  take  an  oath 
to  that  effect. 

Sect.  17  relates  to  the  appointment  of  oflScers  by  the 
commissioners,  and  the  security  to  be  given  by  them,  &c. ; 
and  enacts,  that  if  any  such  officer  shall  refuse  or  neglect 
to  deliver  up  his  accounts  to  the  commissioners  after  such 
notice  as  therein  mentioned,  on  complaint  of  such  neglect 
or  refusal  to  any  justice  of  the  peace  for  the  county,  eiiy, 
4awn  corporate,  or  place  wherein  such  officer  ehaU  reside 
or  be,  such  justice  is  empowered  to  bring  the  party  before 
him  by  warrant,  and  hear  and  determine  the  matter  in  a 
aummary  way,  &c. 

By  8S«  S3  &  24,  any  justice  of  the  peace/or  the  county 
i)f  Gloucester  is  empowered  to  apprehend  by  warrant,  and 
commit  to  the  county  gaol  or  house  of  correction,  or  to 
inflict  a  fine  upon,  persons  wilfully  or  negligently  breaking 
kmps,  &c.  Ss.  27  &  28  contain  other  provisions  for  the 
recovery  of  penalties  before  a  justice  or  justices  of  the 
county  of  Gloucester.  And  by  ss.  3S&34,  constables, 
watchmen,  &c«,  appointed  under  the  act,  are  to  be  sworn 
in  before  a  justice  for  the  said  county,  and  may  be  com- 
mitted by  such  justice,  for  neglect  or  misconduct,  to  the 
county  gaol  or  house  of  correction. 

Sect.  39  empowers  the  commissioners  to  ruse  money  for 
carrying  into  effect  the  powers  of  the  act,  by  a  rate  or 
rates  to  be  made,  assessed,  charged,  and  levied,  under  the 
name  and  description  of  "  the  Clifton  lighting  and  watch- 
ing rate,". on  all  houses  situate  within  the  said  parish  of 
Clifton,  in  manner  therein  mentioned ;  and  in  case  of  re- 
fusal to  pay  any  of  the  said  rates  when  due,  after  demand. 
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the  same  are  to  be  levied  and  recovered  by  distress  and  Erek,  of  Pka$^ 
sale  of  the  goods  and  chattels  of  the  party  in  default,  by 
warrant  under  the  hand  and  seal,  or  hands  and  seals,  of  any 
one  or  more  justice  or  justices  of  the  peace  acting  for  the 
said  county  of  Glaueesier,  such  defaulter  having  been  first 
summoned  as  therein  mentioned ;  and,  in  default  of  such 
distress,  such  justice  or  justices  are  empowered  to  commit 
the  defaulter  to  the  county  gaol  or  house  of  correction,  for 
a  period  not  exceeding  six  months,  or  until  payment. 

Sect  44  provides,  that  in  case  any  person  rated  shall 
quit  his  house,  &c.,  wherein  any  rate  shall  be  made,  before 
having  paid  such  rate,  and  shall  afterwards  refuse  to  pay 
the  same  when  demanded,  it  shall  be  lawful  for  one  or 
more  justices  of  the  said  county  to  grant  a  warrant  of  dis* 
tress  against  such  defaulter,  authorizing  any  constable  of 
any  parish,  &c.,  within  the  said  county,  to  distrain  and  sell 
the  goods  of  such  person,  such  warrant  being  counter- 
signed or  backed  bff  some  justice  or  magistrate  for  the 
countjf,  cittft  or  liberty ,  where  the  said  person  shall  then 
reside  or  such  goods  shall  be  found ;  with  the  same  power 
of  commitment,  in  default  of  distress,  as  is  given  by  s.  S9. 

Sect  6S  provides  for  the  recovery  of  all  other  penalties 
and  forfeitures  incurred  under  the  act  before  the  justices 
of  the  county.  ' 

Sect.  57  gives  an  appeal  to  parties  aggrieved  by  any  rate 
or  assessment,  or  order  or  judgment  of  the  commissioners, 
or  order  or  determination  of  any  justice  or  justices,  in  pur*- 
suance  of  the  act,  to  the  general  or  quarter  sessions  of  the 
peace  to  be  holden  for  the  county  or  place  where  the  cause 
of  appeal  shall  arise*  And  s.  58  provides,  that  in  any 
appeal  from  the  said  rates  or  assessments,  the  justices  at 
the  general  or  quarter  sessions  for  the  said  county  of 
Gloucester  may  amend  without  quashing  the  same,  &c« 

BompaSf  Serjt.,  in  Michaelmas  Term  last,  obtained 
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MttKrf  Plm^  a  rule  nisi  to  enter  a  Terdict.  pursuant  to  the  leare  re- 
served [a)*    In  the  present  temi| 

Erie  und  Cromder  shewed  cause,  and  relied  on  the  ex« 
cepting  prorbo  of  the  16  Geo.  8,  c.  38 ;  contending  that  the 
question  in  this  cause  was  clearly  one  touching  a  rate  or 
assessment  to  be  raised  in  the  parish  of  Clffian,  and  reU- 
tive  to  a  parochial  jurisdiction  and  right.  The  act  made 
the  district  in  question  a  part  of  the  city  of  Bristol  for 
the  purposes  of  mercantile  business,  the  merchants  for 
whose  accommodation  the  new  quays  were  constructed 
being  mostly  inhabitants  of  Brisioi;  but  not  for  any  psro- 
chial  purposes  whatever.  If  this  were  not  so,  that  district 
would  be  out  of  the  jurisdiction  of  the  constables  and 
watchmen  of  Clifton,  and  would  in  fact  become  extra- 
parochial,  by  which  the  greatest  possible  inconvenience 
and  danger  to  the  public  peace  would  necessarily  ensue. 
The  argument  on  the  other  side  must  go  to  this  extent, 
that  nobody  could  be  compelled  to  pay  rates  in  that  dis- 
trict, nor  could  any  body  enforce  the  penalties  for  non- 
payment. 

Bofnptu,  Serjt,  and  Ball,  in  support  of  the  rulci  con- 
tended, that  the  exceptions  in  the  16  Geo.  3  operated  only 
to  prevent  any  alteration  in  the  nature  and  extent  of  the 
rates  or  taxes  imposed  upon  the  district  thereby  made 
part  of  the  city  of  Brisioi,  but  not  to  limit  the  previous 
absolute  ivBiister  of  jurisdiction  from  the  county  justices  to 
those  of  the  city;  and  that,  on  a  review  of  all  the  provi- 
sions of  the  5  Geo.  if,  it  clearly  appeared  that  it  applied 

{a)  A  question  was  also  made,  so  abatting;  but  it  does  not  seem 

whether  the  plaintiff's  house  abat-  to  be  material  to  report  the  aqj^ 

ted  on  aoy  part  of  the  streets,  &c.,  meats  on  this  point,  winch  re-, 

lighted  and  watched  under  the  act;  solved  itself  entirely  into  a  ques- 

8.  41  ezempUng  from  rateability  tion  of  fact, 
persons  whose  premises  were  not 
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only  to  that  part  of  the  parish  of  Clifton  which  still  re«  Arc*,  of  Pietu, 

mained  for  all  purposes  a  part  of  the  county  of  Gloucester^  - 

and  not  to  the  district  mentioned  in  the  former  acts ;  and  Bartlett 

they  referred  to  the  seyera)  sections  of  the  statute  abovp  WAnmi. 
stated,  in  confirmatipn  of  this  view  of  it  (a). 

Cut  adv*  rtf A. 

Ob  a  subsequent  day,  the  judgment  of  the  Court  was 
delivered  by — 

Parke,  B. — ^The  only  question  which  was  reserved  for 
our  consideration  in  this  case  was,  whether  a  justice  of 
the  peace  for  the  county  of  Gloucester  had  jurisdiction  to 
levy  upon  the  plaintiff  a  rate  imposed  upon  him  by  the 
commissioners  for  lighting  and  watching  the  parish  of 
Clifiont  under  the  powers  of  the  5  Geo*  4,  o*  Ixxix.,  in 
respect  of  buildings  occupied  by  him  in  that  part  of  tho 
parish  which  is  in  the  county  of  the  city  of  Bristol,  and 
abutting  upon  streets  or  ways  lighted  and  watched  under 
that  act.  This  was  the  main  point  in  the  cause;  the  others 
were  disposed  of  during  the  argument.  This  question 
depends  entirely  upon  the  construction  of  that  act:  at  the 
time  it  passed,  by  far  the  greater  part  of  the  parish  of 
Clifton  was  in  the  county  of  Gloucester,  two  small  portions 
having  been  separated  from  the  rest,  and  annexed,  by  virtue 
pf  two  acts  of  Parliament,  the  16  Geo.  8,  c  33,  ss.  17  &  18, 
and  43  Geo.  3,  c.  140,  ss.  65,66,  to  the  county  pf  the  city  of 
Bristol,  except  (amongst  other  things)  touching  any  tax, 
rate,  levy,  of  assessment,  then  or  thereafter  to  be  raised 
in  the  parish  of  Cljfton,  or  touching  any  ecclesiastical, 
parochial*  or  manorial  jurisdiction  or  right  These  ex- 
ceptions had  the  effect  of  continumg  the  separate  portions 
in  the  cpunty  of  Gloucester  for  the  purposes  of  levying 

(a)  The  question  being  merely  been  thought  necesasry  to  report 
of  local  Importancei  it  has  not     the  argaments  at  length. 


KiO  GA8B8  IN  THE  EXCHEQUER, 

Egck.  of  Piioi,  the  King's  taxes,  county  rates,  poor-rate,  and  cbur6h«> 
rate;  but  they  could  not  have  any  effect  in  prerenting 
Parliament  from  dealing  as  it  might  think  fit,  by  subse** 
quent  acts,  with  the  whole  parish,  and  establishing  a 
new  rate  for  a  special  purpose  in  the  part  only  which  is  in 
the  county  of  Gloucester  /  they  can  only  assist  us  in  the 
construction  of  such  subsequent  acts,  if  ambiguous  words 
are  used. 

What,  then,  was  the  meaning  of  the  legislature,  to  be 
collected  from  the  whole  purview  of  the  5  Geo.  4?  Un- 
fortunately, it  has  not  expressed  itself  distinctly  on  this 
subject.  Ambiguous  words  have  been  used  in  the  title 
and  preamble,  which  may  apply  either  to  the  whole  parish 
of  Clifton,  part  of  which  is  in  the  county  of  Gloucester^ 
or  to  that  part  of  the  parish  which  is  in  that  county ;  and 
which  of  the  two  was  intended  is  to  be  collected  from  the 
context,  and  from  a  due  consideration  of  the  inconveni-* 
ences  which  would  attend  each  construction*  The  argu- 
ments to  be  derived  from  the  other  clauses  of  the  statute 
appear  to  us  to  be  unfavourable  to  the  former  interpre- 
tation of  the  act ;  for  the  jurisdiction  for  oflences  com- 
mitted in  the  district  lighted  and  watched  is  given  by  se- 
veral sections  (23,  24, 27,  28,  S2,  SS,  S4, 39,  51, 53,  58)  to 
justices  of  the  county  of  Gloucester  alone;  and  it  is  not  to 
be  supposed  that  the  legislature  intended  to  give  them 
jurisdiction  out  of  their  proper  county.  The  form  of  oath 
in  the  6th  section  is  the  only  circumstance  in  the  context 
which  indicates  an  intention  to  include  the  whole  parish 
within  the  act;  and  if  we  refer  to  the  inconveniences 
which  might  occur  from  conflicting  jurisdictions,  if  the 
Gloucestershire  magistrates  are  to  have  a  special  concur* 
rent  authority  in  the  part  of  the  parish  in  Bristol  with 
those  of  that  city,— many  of  which  inconveniences  were 
forcibly  stated  on  the  argument — and  consider  that  the 
only  evil  of  the  opposite  construction  is,  that  the  commis- 
sioners cannot  light  and  watch  the  part  in  question,  or 
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that  added  to  Bristol  by  the  second  act,  if  they  should  Bxch.  of  PUat, 
think  proper  to  do  so ;  we  think  we  are  most  likely  to 
construe  the  act  correctly  by  holding  that  the  provisions 
of  the  statute  apply  only  to  the  Gloucestershire  part  of 
the  parish. 

The  exceptions  in  the  former  acts,  the  16  Geo.  S,  and 
43  Geo.  S,  afford  us  no  ground  for  coming  to  a  different 
conclusion;  for  although  by  them  the  separate  part  is 
continued  to  be  annexed  to  Gloucestershire ^  for  the  col- 
lection of  the  King's  taxes  and  parochial  rates,  the  pow- 
ers of  this  act,  and  the  rates  thereby  raised,  are  not  of 
the  same  nature,  but  are  imposed  only  on  particular  por- 
tions of  the  parish  which  the  commissioners  may  choose 
to  light  and  watch,  and  which  are  benefited  thereby. 

We  therefore  think  that  the  plaintiff  is  entitled  to  re- 
cover, and  the  rule  must  be  made  absolute. 

Rule  absolute. 


Edwards  v.  Chapman. 

Indebitatus  assumpsit,  in  the  sum  of  200/.,  for  the  AiiumpHt  for 
price  and  value  of  goods  sold  and  delivered.  ^^nd^pifa 

Plea,  as  to  the  price  and  value  of  850  pairs  of  trimmine^s,  ^^^  ^^ 

,  .  goodt  were  told 

parcel  of  the  said  goods  in  the  said  declaration  mentioned,  and  delivered 
to  wit,  the  sum  of  180/,  12*.,  parcel  &c.,  that  the  said  ^^ttTHS" 
goods,  parcel  &c.,  were  sold  and  delivered  by  the  plain-  9^  '^^l^^ 
tiff  to  the  defendant,  in  pursuance  of  a  certain  contract  between  the 
before  then  made  between  the  plaintiff  and  the  defendant;  fe^cknt  that  ^' 
and  that  afterwards,  and  before  the  commencement  of  the*^  Jhouidi^^onT 
suit,  to  wit,  on  &c.,  it  was  agreed  between  the  plaintiff  mdnded  and 

annulled:'— 

and  the  defendant  that  the  said  contract  should  be  wholly  Beid^  that  the 
rescinded  and  annulled,  and  the  same  was  then  wholly  P^''"'**^ 
rescinded  and  annulled  accordingly* — Verification. 

General  demurrer,  and  joinder  in  demurrer. 

VOL.  I.  R  M.  w. 
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pxek.  of  pieutt      The  following  was  the  point  stated  for  argument  on  the 
-     p^rt  of  the  plaintiff:— The  plaintiff  means  to  intend,  that 
Edwaeds      no  written  contract  being  mentioned  in  the  declaration, 
Chafm AN.     the  rescinding  of  it  is  no  defence. 

Cowling,  in  support  of  th^  demurrer. — It  is  admitted 
by  the  plea  that  the  goods  were  sold  and  delivered  to  the 
defendant,  and  have  been  kept  by  him,  and  therefore  it 
is  quite  immaterial  whether  the  contract  has  been  rescinded 
or  not 

JB.  F.  Richards,  conird. — The  cause  of  action  arises 
from  the  contract  for  the  sale  of  the  goods,  and  not  from 
the  delivery  of  them ;  and  if  the  parties  agree  to  rescind 
and  annul  the  contract,  which  the  plaintiff  by  demurring 
admits  to  have  been  the  case,  no  action  can  be  main- 
tained. 

Parke,  B.— A  duty  arises  from  the  contract  of  sale, 
which  cannot  be  got  rid  of  without  an  accord  and  satis- 
faction. 

Judgment  for  the  plaintiil. 


Brill  r.  Crick. 

Da  an  action  AsSVMPSlT.— The  declaration  stated  that,  before  the 
tri^^^^  making  of  the  promise  and  undertaking,  and  the  pro* 
•isest  fn  agree*  miasory  note  of  the  defendant,  as  thereinafter  mentioned. 

ment  in  wnting 

was  entered  in-  an  aotion  had  been  brought  in  the  Court  of  Exchequer, 
t^^oum^be  wherein  the  now  pkdntiff  was  plamtiff,  and  John  Robin- 
Sw^nextMriUet,  *^  ^**  defendant;  and  issue  having  been  joined  between 

on  the  defen- 
dant in  that  action,  and  the  now  defendant,  undertaking  to  give  the  plaintiff  a  promisaory  note  pay- 
able on  demand,  by  way  of  Becnrityy  in  caae  the  plaintiff  should  recover  a  Terdict  against  the  then 
defendant,  to  be  given  up  if  the  plaintiff,  the  payee,  should  fail  in  that  action.  The  note  wat 
aooordingly  given,  but  after  it  was  signed,  a  memorandum  was  indorsed  upon  it,  stating  that  the 
note  was  given  upon  the  condition  mentioned  in  the  agreement: — Held,  this  indorsement  was 
to  be  conridered  as  merely  a  marking  of  the  note  for  the  purpose  of  identification,  and  not  as 
an  incorporating  of  the  agreement,  loas  to  render  the  note  an  agreement  or  a  conditiooal  promise. 
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the  parties  thereto^  such  proceedings  were  therein  had,  B»eh.  of  PUai, 
that,  at  the  assizes  held  at  Chelmsford,  in  and  for  the  said 
county  of  Essex,  on  &c.,  before  &c.,  it  was  ordered  by 
the  Court,  b^  And  with  the  consent  of  the  parties^  their 
counsel  and  attorneys,  that  the  trial  of  that  cause  should 
be  postponed  until  the  then  next  assises,  and  that  th6 
said  John  Robinson  should  pay  the  costs  of  the  day,  (to 
be  taxed),  and  give  security  to  the  satisfaction  of  A.  £., 
on  or  before  Thursday ^  the  12th  day  of  March  then  in- 
stant, for  the  damages  and  costs,  if  any,  to  be  recorered 
in  that  action.  And  thereupon,  theretofore,  to  Wit,  on 
the  12th  of  March,  1865,  by  an  agreement  then  made  and 
entered  into  between  George  Shaw,  the  attorney  for  the 
plaintiff,  and  the  now  defendant,  the  attorney  for  the 
said  J,  Robinson,  the  said  George  Shaw  and  the  now 
defendant  did  thereby  agree  and  declare  that  the  said 
cause  &c.,  &c.,  should  be,  with  th^  consent  of  the  plain- 
tiff, postponed,  and  the  order  of  Nisi  Prius  thereto  an- 
nexed made  accorditlgly,  upoit  the  following  conditions, 
that  is  to  say :  that  the  now  defendant,  as  the  said  J.  Robin-' 
son's  attorney,  and  the  said  J.  Robinson,  should,  in  pur^ 
suance  of  such  ofder  and  condition,  and  in  consideration 
of  such  postponement  as  aforesaid,  sigfi  a  promissory 
note,  payable  to  the  plaintiff,  for  the  sum  of  600L,  the 
amount  of  damages  laid  in  the  declaration  in  the  said 
cause;  and  it  was  thereby  agreed,  that  the  said  note 
should  remain  in  the  custody  of  the  said  O.  Shaw  UAtil 
the  trial  of  the  said  cause,  the  said  G.  Shaw  undertaking 
not  to  permit  the  said  note  to  be  negotiated  in  the  inter- 
val; and  the  said  G.  Shaw  undertook,  that  if  a  verdict 
and  judgment  should  be  obtained  by  the  said  J*  Robinson, 
or  the  plaintiff  should  ultimately  be  nonsuited,  the  said 
G.  Shaw  should  deliver  up  to  the  now  defendant  the  said 
promissory  notCi  without  requiring  payment  of  the  sum 
secured,  or  any  part  thereof.  And  it  was  further  agreed, 
that  in  case  the  plaintiff  should   obtain  a  verdict  and 

r2 
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Exch.  of  Pkoi,  judgment,  the  said  promissory  note  should  be  immediately 
enforced  for  the  full  amount  of  damages  found  or  given 
for  the  plaintiff,  with  costs  to  be  taxed  by  the  proper 
officer.  And  the  plaintiff  avers,  that,  in  pursuance  of 
the  said  agreement,  and  for  the  consideration  aforesaid, 
the  defendant  and  the  said  J.  Robinson  did  afterwards, 
to  wit,  on  &c.,  sign  and  deliver  to  the  said  plaintiff  a 
promissory  note,  dated  the  day  and  year  last  aforesaid, 
and  whereby  they  jointly  and  severally  promised  to  pay 
to  the  plaintiff,  or  order,  500/.  on  demand.  And  by  a 
memorandum  then  indorsed  on  the  back  of  the  said  notq, 
it  was  declared  by  the  defendant  and  the  said  <7.  Robin- 
son, that  the  said  note  was  given  upon  the  conditions 
mentioned  in  the  said  agreement,  and  in  pursuance  of  the 
said  order  of  Nisi  Prius.  The  declaration  then  averred 
the  recovery  of  a  verdict  and  judgment  in  the  Court  of 
Exchequer 9  for  the  sum  of  436/.  I2s.  6d»,  and  costs, 
whereof  the  defendant  had  notice;  and  then  alleged  as  a 
breach,  that  the  defendant  had  not  hitherto,  nor  had 
the  said  J.  Robinson,  paid  the  said  sum  of  money  in  the 
said  note  specified^  nor  bad  either  of  them  paid  the 
damages,  costs,  and  charges  aforesaid,  &c. 

The  first  plea,  after  setting  out  the  agreement  stated 
in  the  declaration  in  Iubc  verba,  alleged,  that  the  agree- 
ment was  so  made  by  the  defendant  as  the  attorney  for  the 
said  J.  R.  as  therein  mentioned,  and  with  the  said  G. 
Shau)  in  manner  as  is  therein  mentioned,  and  that  the 
written  instrument  therein  called  a  promissory  note,  was 
and  is  in  the  words  and  figures  following,  vix* : — 

"  £500.  "  12th  March,  1835. 

'^  We  jointly  and  severally  promise  to  pay  to  Miss 
Eh  H.  Brill,  or  order,  the  sum  of  500/.  on  demand. 

"  John  Robinson. 
"  John  Crick:* 

And  that  the  memorandum  indorsed  thereon,  as  is  in 
that  behalf  in  the  said  declaration  alleged,  was  and  is  in 
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the  words  following,  that  is  to  say :—"  This  note  is  given  ^""h^^^' 
upon  the  conditions  mentioned  in  the  memorandum  of 
agreement  hereto  annexed,  (meaning  the  said  memoran- 
dum of  agreement  hereinbefore  particularly  mentioned), 
and  in  pursuance  of  the  order  of  NiH  Prius  hereto  an- 
nexed, (meaning  the  order  of  Nisi  Prius  in  the  said  de- 
claration first  mentioned).  The  plea  then  averred,  that 
the  instrument  in  the  declaration  mentioned,  and  therein 
called  a  promissory  note,  was  stamped  as  a  promissory 
note,  and  not  as  an  agreement ;  without  this,  that  th^  said 
defendant  promised  in  manner  and  form  as  in  the  decla- 
ration is  alleged: — concluding  to  the  country.  Second 
plea,  that  the  defendant  did  not  make  the  said  promistory 
note  modo  etformd.  There  was  also  another  plea,  which 
became  immaterial  after  the  verdict.  The  replication  took 
issue  on  the  pleas. 

At  the  trial  before  Atderson,  B.,  at  the  London 
Sittings  in  this  term,  the  plaintiff  produced  the  pro- 
missory note  with  the  agreement  annexed  to  it,  the  note 
bearing  upon  it  the  indorsement  stated  in  the  plea,  which 
was  proved  to  have  been  written  upon  the  note  immedi- 
ately after  it  was  signed ;  but  the  indorsement  was  not 
signed  by  the  parties  to  the  note.  Two  objections  were 
taken  at  the  trial — Firsi^  that  the  instrument  amounted 
to  an  agreement,  and  could  not  be  read  without  an  agree- 
ment stamp;  secondly,  that  it  was  not  valid  as  a  promissory 
note,  being  payable  upon  a  contingency.  The  learned 
Judge,  however,  overruled  the  objections,  and  the  plain- 
tiff recovered  a  verdict  for  the  sum  of  436/.  I2s.  6d 

Thesiger  now  moved  to  enter  a  verdict  for  the  defendant 
on  the  two  first  issues,  or  in  arrest  of  judgment,  on  a  defect 
in  the  declaration. — ^This  instrument  is  not  valid  as  a  pro- 
missory note,  inasmuch  as  it  is  made  payable  upon  the  con- 
tingency mentioned  in  the  agreement  referred  to,  which 
must  be  taken  to  be  incorporated  in  it.     If  any  thing,  it 
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£«£».  Iff  PUoi,  operated  as  an  agreement^  and  pugbt  to  have  been  stamped 
as  such.  Leeds  v.  Ijancashire  {a),  and  Hartley  v.  Wilkin^ 
son{b),  are  authorities  to  shew,  that  indorsements  on  the 
back  of  promissory  notes,  stating  them  to  be  given  upon 
certain  conditions,  render  them  invalid,  and  that  such  in<- 
struments  are  agreements,  and  must  be  stamped  and  de*- 
clared  on  as  such.  He  also  referred  to  Siane  v.  Metealfe{c) . 
It  i#  true,  that  in  each  of  those  cases  the  indorsement  was 
written  on  the  note  before  the  note  was  signed,  but  that 
can  make  no  difference.  In  this  case  it  was  proved  that 
the  indorsement  was  made  at  the  time,  immediately  after 
the  signing  of  the  note,  and  was  part  of  the  same  transact 
tion.  It  is  admitted,  that  if  it  had  been  delivered  as  an 
absolute  promissory  note,  it  was  not  competent  to  the 
parties  afterwards  to  limit  its  negotiability  by  any  indorse- 
ment upon  it  But,  where  a  note  is  made,  it  being  un- 
derstood at  the  time  to  be  payable  upon  a  contingency, 
though  the  indorsement  is  written  after  it  is  signed,  it  is 
invalid  as  a  promissory  note.  In  this  case  the  agreement 
was,  that  the  recovery  upon  the  note  should  be  dependent 
upon  the  recovery  of  the  judgment*  Secondly,  if  this  was 
a  promissory  note,  the  plaintiff  ought  to  have  declared 
upon  it  as  such ;  instead  of  which  he  has  set  out  the 
agreement  and  the  memorandum  indorsed  on  the  note, 
and  has  not  declared  on  it  as  a  promissory  note. 

Lord  Abinobr,  C.  B. — This  is  npt  a  note  depending 
upon  a  cpntingency,  as  the  agreement  is  collateral  to  the 
note. 

Parks,  B. — It  is  very  clear  that  this  indorsement 
never  was  intended  to  alter  the  legal  effect  of  the  note.  It 
was  made  for  the  purpose  of  ear-marking  the  note  only, 
and  to  shew  that  it  was  the  note  referred  tp  in  the  agree- 
ment.   As  to  the  second  point,  it  is  to  be  observed,  that 

(a)  2  Camp.  205.  (b)  4  Camp.  127.  {c\  4  Camp.  217. 
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the  plaintiff  in  his  declaration  does  call  it  a  note.  And  it  E*eh.  ^  puat, 
is  BO  called  in  the  memorandum.  The  plaintiff  has  anti-  ^  ^^^' 
cipated  a  defence,  and  has  answered  it.  The  averment  of 
the  indorsement  brings  it  within  the  principle  acted  upon  in 
Stone  V.  Metcalfe^  as  he  has  averred  that  the  note  was 
signed  and  delivered,  and  then  the  memorandum  was  in- 
dorsed upon  the  back  of  the  note. 

Ald»R8om,  B.— By  the  memorandum  on  the  note, 
which  begins  "  this  note,""  the  defendant  admits  it  to  be 
a  note. 

Rule  refused. 


IN  THE  EXCHEQUER  CHAMBER. 


Attorney-General  r.  Nash  and  Others. 

(In  Error  from  the  Com  of  Exchequer.) 

•  XHIS  was  an  information  against  the  defendants,  as  ex-  Exeeuton  au>. 

ecutors  of  the  will  otJohn  Wilkinson,  deceased,  for  legacy  l^^^^^ 

duties  alleged  to  be  payable  in  respect  of  the  residuary  «"y  **°*y  "P<« 

l^»..^^«    ^r  L5_       .  ,  .  _       .    ^  ^  the  whole  of  a 


ftled  for  the  purpose  of  reviewing  the  decision  in  the  case  S^Si'^n'tSitto 
In  re  Wilkinson  (a),  a  special  verdict  was  taken,  setting  ^T^^jJl*  *"*•'" 
forth  the  will,  and  judgment  was  entered  by  consent  for  poor^^r- 
the  defendants  in  the  Court  of  Exchequer,  and  a  writ  of  Slk^^poTnS; 
error  brought  into  this  Court.  The  pointe  marked  for  ^^^'^"^^ 
argument  by  the  Aitorniy^Generml  were— 

I.  That  the  entire  sum  bequeathed  to  the  charitaWe 
objects  18  the  legacy,  and  not  the  smaller  parts  into  which 
it  is  to  be  divided  for  the  purposes  of  distribution. 

(a)  IC.M.&R.  H2. 
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Exeh.  Chamber,      g.  That  either  the  executors  are  the  legatees^  and  that 
^    the  persons  receiving  the  bounty  do  not  take  as  legatees 
Att.-Gbneral  under  the  will^  but  by  the  gift  of  the  executors;  or — 
Nasb.  S.  That  the  legacy  is  to  be  construed  as  a  legacy  to 

poor  pious  persons,  as  a  class. 
On  the  part  of  the  defendants — 
That  the  legacy  duty  attaches  upon  beneficial  interests 
only. 

That  no  party  taking  beneficially  under  this  bequest  has 
an  interest  to  the  amount  of  SOL ;  and  that  consequently 
no  legacy  duty  is  payable  in  respect  thereof. 

AmoSf  for  the  Crown. — The  whole  question  turns  on  the 
construction  to  be  put  upon  the  residuary  clause  of  the 
will  (a).  That  depends  on  the  language  of  the  55  Geo.  3, 
c.  I84j  schedule,  part  3,  directing  that  "  for  erery  legacy* 
specific  or  pecuniary,  or  of  any  other  description,  of  the 
amount  or  value  of  SOL  or  upwards,  given  by  any  will  or 
testamentary  instrument  of  any  person  who  shall  have  died 
after  the  5th  day  of  April,  1805,  either  out  of  his  or 
her  personal  or  moveable  estate,  or  out  of  or  charged 
upon  his  or  her  real  or  heritable  estate,  or  out  of  any 
monies  to  arise  by  the  sale,  mortgage,  or  other  disposition 
of  his  or  her  real  or  heritable  estate,  or  any  part  thereof, 
and  which  shall  be  paid,  delivered,  retained,  satisfied,  or 
discharged,  after  the  Slst  day  oi  August ^  1815;  also  for 
the  clear  residue,  (when  devolving  to  one  person),  and  for 
every  share  of  the  clear  residue,  (when  devolving  to  two  or 

(a)  The  clause  in  question  was  named,  and  their  heirs  and  assigns, 

as  follows  i—^*  Finally,  after  my  do  receive  the  interest  thereof  at 

just  debts  and  legacies  are  paid,  the  bank,  half-yearly,  and  divide  it 

my  will  and  pleasure  is,  that  all  among  poor  pious  persons,  male 

my  money  in  bankers*  hands,  bills  or  female,  old  or  infirm,  m  lOl. 

of  exchange,  &c.,  &c.,  be  coUected  or  15/.,  as  they  uejit,  not  omitting 

into  cash,  and  laid  out  in  the  large  and  sick  families,  if  of  good 

funds,  in  the  Bank  of  England,  character."   One  of  the  executors 

and  that  my  executors  hereafter  was  the  testator's  son. 
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more  persons),  of  the  personal  or  moveable  estate  of  any  ^<^  Ckambir, 
person  who  shall  have  died  after  the  5th  day  of  April,  ^ 

1805,  (after  deducting  debts,  &c.,  first  payable  thereout),  ATT.-GBirBEAL 
where  such  residue,  or  share  of  residue,  shall  be  of  the  ^^^^^ 
amount  or  value  of  SOL  or  upwards,  and  where  the  same 
shall  be  paid,  &c.,  after  the  Slst  day  of  Jugusi,  1815*'— 
certain  sums  per  cent,  shall  be  paid ;  being,  in  the  case  where 
the  bequest  is  in  favour  of  a  party  beyond  a  specified  de- 
gree of  collateral  consanguinity,  or  a  stranger  in  blood,  10 
percent,  on  the  amount  of  the  sum  bequeathed.  The  duty 
is  imposed  on  legacies  generally,  and  it  will  not  be  presumed 
that  charitable  legacies  are  a  casus  omissus  in  the  statute. 
Here,  the  legacy  is  in  favour  of  persons  whom  the  testator 
did  not  at  all  contemplate  in  the  light  of  persons  in  pro- 
pinquity of  blood  to  himself,  and  the  duty  of  10  per  cent. 
attaches  on  the  whole  sum.  The  word  retainer  in  the 
statute  seems  to  apply  to  a  case  of  this  description,  where, 
though  the  money  is  not  paid  to  the  class  of  persons  to  be 
benefited,  it  is  retained  for  the  class.  It  is  a  retainer  of 
the  whole  sum  from  the  commencement  of  the  trust.  The 
86  Geo.  3,  c.  52,  s.  6,  under  which  this  duty  is  collected, 
expressly  provides  that  the  duties  shall  be  accounted  for 
by  the  executor  or  administrator,  upon  retainer  of  the 
legacy  or  residue;  and  s.  27  provides,  that  the  executor  or 
administrator  shall,  on  payment  or  other  satisfaction  of 
the  legacy,  take  a  stamped  receipt  for  it,  in  the  form  there 
prescribed.  Those  provisions  obviate  any  supposed  dif- 
ficulty as  to  the  poor  persons  in  question  paying  the  duty 
or  giving  the  receipt.  The  duty  b  to  be  assessed  with  re- 
ference to  the  persons  who  are  to  be  benefited.  [Bosan- 
quet,  J. — ^They  may  be  strangers  in  blood  or  not]  It  is 
sufficient  that  the  testator  does  not  contemplate  them  as 
relatives.  In  the  Attorney-General  v.  Bumie {a),  which 
was  a  bequest  of  a  residue  in  favour  of  the  testator's  son 

(fl)  3  Y.  &  J.  531. 
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&reA.  Chamber,  and  bis  wife,  the  duty  was  held  aMessable,  half  in  regard  to 
.  ^^'^    the  wife's  relationship  and  half  m  regard  of  the  husband's, 

ATT.-0BMBR4L  becauso  the  testator  contemplated  the  wife  as  taking  an 
NA»a.       interest  as  well  as  the  husband.    The  legislature  looks  to 
the  intention  of  the  testator  as  expressed  on  the  face  of  his 
Willi  not  to  the  ultimate  result.  The 36  Oeo.  8, c. 59,  s.  II , 
was  referred  to  in  the  Court  below,  as  conclusire  in  favour 
of  the  defendants,  and  as  having  been  framed  to  meet 
this  particular  case.    It  is  much  more  probable  that  it  was 
framed  to  meet  a  case  altogether  different  (a).  The  39  Oeo. 
8f  c.  78,  which  was  passed  to  exempt  from  the  payment  of 
legacy  duty  eertain  specific  legacies  given  to  bodies  corpo- 
rate and  other  public  bodies  and  societies,  shews  that  by  the 
former  micU pecuniar jf  legacies  given  to  such  bodies  were  not 
exempted;  and  in  such  case,  some  of  the  recipients  might 
be  relatives  of  the  testator,  and  known  to  be  so.    So,  the 
56  Geo.  S,  c.  56,  the  Irish  Stamp  Act,  expressly  exempts 
from  duty  legacies  given  "  to  be  applied  in  support  of  any 
public  charitable  institution  in  Ireland,  or  for  any  purpose 
merely  charitable."    That  affords  an  argument  that  in  the 
English  act  the  Legislature  intended  that  a  legacy,  though 
for  a  purpose  merely  charitable,  should  be  chargeable  with 
duty.    Ex  parte  Franklin  (6)  is  a  direct  decision  that  the 
duty  is  payable  in  such  a  case  as  this.    The  Vice-Chan^- 
cellor  there  puts  the  question  upon  its  true  ground,  that 
this  is  a  gift  for  a  general  charitable  purpose^  which  was 
to  embrace  strangers  in  blood,  and  did  not  contemplate 
any  individual  recipients.     It  was  said  on  the  argument 
below,  that  the  parish  might  be  considered  in  that  case  as 
a  body  taking  beneficially,  as  they  would  be  benefited  by 
the  relief  of  their  poor;  but  that  was  not  the  ground  of 
the  decision.    It  was,  that  where  the  object  is  a  general 
charitable  gift,  the  whole  fund  is  chargeable  in  the  hands 

(«)  See  Gwynue  on  the  Legacy  Duties,  p.  91. 
(A)  3y.&J.  544. 
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of  the  executors.    The  universal  practice  as  to  the  pay-  M»ek.  Ckambtr, 
ment  of  duty  on  legacies  to  charitable  institutions  ought  ^ 

to  have  considerable  weight :  the  usage  may  be  a  key  to  Att^Obmskal 
the  intention  of  the  legislature.  In  trutbt  the  case  of  a  )f ^gH. 
bequest  to  a  hospital  is  not  substantially  distinguishable 
from  this,  and  the  admitted  practice  as  to  them  is  not  to 
be  considered  in  the  view  taken  of  it  by  the  Court  below-— 
that,  as  the  entire  control  and  power  over  the  legacy  is 
vested  in  the  corporation  or  society,  or  its  governing 
authority,  the  corporation  or  society  may  be  considered 
as  taking  the  beneficial  interest:  for  if  the  trustees  are  the 
beneficial  legatees,  then,  if  they  were  relatives,  a  less  duty 
would  be  payable.  But  if  they  do  take  the  beneficial  in* 
terest,  so  do  the  trustees  here :  the  objects  of  the  charity 
take  only  by  the  appropriation  and  selection  of  the  trustees ; 
and  they  have  the  same  limited  control,  the  same  discre- 
tion and  patronage,  as  the  trustees  of  a  hospitaL  But  it 
is  submitted,  that  neither  in  the  one  case  nor  the  other 
are  the  trustees  to  be  considered  the  beneficial  legatees, 
but  that  the  cku^  to  be  benefited  are  so ;  and  the  whole 
sum  being  retained  for  their  benefit,  the  duty  is  payable 
on  that  whole  sum.  A  contrary  decision  must  be  produc- 
tive of  much  inconvenience.  £ven  if  the  persons  actually 
receiving  the  charity  are  the  beneficial  legatees,  suppose 
102.  paid  to  an  individual  one  year,  and  10/.  the  next ;  the 
duty  would  then  become  payable.  It  would  be  extremely 
inconvenient  and  difficult  to  ascertain  when  and  how,  and 
to  what  amount,  it  had  been  paid.  [Liitledale,  J.— Not 
so,  because  the  executor  is  bound  to  retain  the  duty,  and 
render  an  account  Pari,  J.-^He  b  not  bound  to  pay  to 
the  same  person  twice.]  Then  it  would  be  in  his  power  to 
decide  whether  any  duty  at  all  should  be  payable,  which 
would  be  quite  anomalous :  in  all  other  cases  it  is  ascer- 
tainable on  the  face  of  the  will,  or  by  the  happening  of 
some  event  contemplated  in  the  will.  But  here  the  indi- 
viduals can  never  be  a«certained-^there  is  no  vested  right ; 
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Exeh.^mHher,  then  we  are  to  look  to  the  class,  and  to  the  general  object 
^     of  the  testator. 

Att.-General 

Nash.  Stephen,  Serjt,  for  the  defendants. — It  is  quite  clear 

that,  to  constitute  a  legatee  under  the  55  Geo.  3,  the  party 
must  take  beneficially.  It  is  essential  also  that  he  shall 
stand  in  a  given  and  ascertained  degree  of  propinquity 
to  the  deceased.  Who,  then,  are  the  persons  here  who 
take  beneficially,  and  who  stand  in  such  ascertained  degree 
of  propinquity?  Certainly  only  the  persons  who  are  actu- 
ally selected  by  the  executors.  It  is  not  now  pretended 
that  the  executors  are  the  beneficial  takers;  otherwise 
one  moiety  would  be  taxed  10  per  cent,  the  other  1  per 
cent.  only.  But  is  it  a  legacy  to  a  class  f  How  can  these 
''poor  pious  persons  "  form  a  class  ?  The  will  contemplates 
all  the  poor  pious  persons  in  England.  Further,  it  is  to 
go  to  such  as  the  executors  shall  select.  And,  if  they 
form  a  class,  what  is  to  be  the  rate  of  duty? — for  that 
also  must  be  decided.  The  first  person  selected  may  be  a 
descendant  of  the  testator ;  then  his  legacy  could  only  be 
charged  at  1  per  cent.  Again,  though  each  individual 
is  to  receive  less  than  20L,  it  follows  that,  by  taxing  them 
as  a  class,  all  or  many  of  them  may  be  taxed,  although 
not  liable  by  law.  On  the  other  hand,  taking  10  per  cent. 
from  the  fund  may  tax  nobody  beneficially  interested, 
because  the  executors  may  still  give  the  same  amounts  of 
10/.  or  15/.  to  fewer  persons :  but  several  ''  poor  pious 
persons"  will  lose  the  benefit  altogether ;  while  to  those 
who  become  in  fact  the  objects  of  (he  bounty,  it  will 
make  no  difference.  Then,  not  the  legatees,  but  the  fund, 
is  charged  by  these  means;  but  there  is  nothing  what- 
ever in  the  act  authorizing  a  tax  on  the  fund.  This  is  not 
a  tax  on  property,  but  on  succession,  and,  on  the  suc- 
cessors, varying  according  to  their  propinquity  to  the.  de- 
ceased. The  case  of  corporations  is  altogether  different ; 
they  have  a  local  habitation  and  a  name,  and  take  qud 
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corporation!  or  as  a  society :  no  ulterior  person  is  there  to  ^^ck.  Chamber, 
be  benefited^  no  individuals  are  contemplated,  but  only  -* 

the  body,  which  must  be  a  stranger  in  blood.  The  act  ATT..OKniaAt 
does  not,  as  it  is  alleged  on  the  other  side,  impose  the  Naih. 
duty  on  all  legacies  generally,  but  only  on  legacies  be- 
queathed to  the  relations  therein  mentioned,  and  to 
strangers.  But  the  defendants  are  not  driven  to  say  that 
this  is  a  casus  omissus,  for  it  is  plainly  provided  for  by  the 
36  Geo.  3,  c.  52,  s.  1 1.  The  whole  provisions  of  that  clause 
are  directly  applicable  to  the  case.  As  to  the  argument 
ab  inconvenientij  the  heavy  penalties  to  which  the  exe- 
cutors are  liable  afford  a  sufficient  security  against  fraud 
in  the  distribution  of  the  charity.  With  regard  to  the 
argument  drawn  from  the  express  exemption  in  the  Irish 
act,  legacies  given  to  bodies  corporate  and  public  institu- 
tions having  been  expressly  charged,  it  was  necessary  to 
follow  that  with  an  exemption  of  charitable  institutions, 
which  would  otherwise  have  been  taxed  by  the  charging 
words ;  and  although  duty  has  always  been  paid  on  be- 
quests to  charitable  institutions  in  England,  there  is  no 
case  in  which  the  duty  on  such  a  bequest  has  been  en* 
forced  in  a  Court  of  law. 

Amos,  in  reply. — If  the  persons  who  receive  the  money 
from  the  executors  are  not  the  persons  to  pay  the  duty,  it 
is  unnecessary  to  inquire  into  the  effect  of  the  36  Geo.  3, 
c.  59,  s.  11,  which  relates  only  to  the  manner  in  which 
they  are  to  pay,  and  applies  only  in  case  it  is  assumed  that 
they  are  the  persons  to  pay — which  is  assuming  the  whole 
question.  It  was  therefore  unnecessary,  in  Ex  parte  Frank- 
lin, as  in  the  present  case,  to  refer  to  it.  The  exemption 
in  the  56  Geo.  S,  c.  56,  applies  not  only  to  the  charitable 
purposes  comprised  within  the  previous  charging  words, 
but  to  all ;  and  shews  therefore,  that,  but  for  the  exemp- 
tion, they  would  have  been  comprehended  in  the  same 
general  words  as  occur  in  the  55  Geo.  S,  c.  184. 


h 
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Eteh.  ckambtr,  Lord  Denmam,  C.  J. — We  are  all  of  opinion  that  thb 
^*  .  judgmenf;  must  be  aflSnned.  It  was  a  judgment  pro* 
A*f.-GcifBaAL  DOttnced  after  very  great  deliberation,  on  a  statute  on 
Nam.  which,  undoubtedly,  some  difficulty  might  arise ;  but  it 
appears  to  me  that  the  Court  were  quite  right  in  taking 
the  view  they  did  of  the  11th  section  of  the  36  Geo.  3» 
and  I  am  at  a  loss  to  see  how  they  could  have  taken 
any  other.  My  Brother  Parke  says,  that  he  does  not 
know  whether  this  case  was  reconcileable  with  the  case  of 
Ess  parte  Franklin,  which  had  been  decided  by  the  learned 
Vice-chancellor ;  but  when  we  find  that  that  section  was 
Hot  brought  under  the  notice  of  the  Vice-chancellor  for  his 
decision,  and  after  the  deliberate  argument  that  took 
place  there,  I  think  we  may  very  well  doubt  what  the  view 
would  havti  been  which  the  Vice-Chancellor  would  have 
taken,  if  that  section  had  been  brought  before  him.  It  is 
possible  that  even  then  he  might  have  carried  his  prin* 
ciple  so  far  as  to  cover  this  particular  case ;  but  it  is  also 
possible  he  might  have  taken  the  view  which  the  Court  of 
Exchequer  took,  and  which  we  take,  that  the  very  words 
of  that  section  are  such  as  to  describe  this  case.  There 
are  certain  cases  in  which  uncertainties  arise  as  to  the 
mode  in  which  the  bequest  will  be  beneficial  to  any  body; 
and  where  that  is  the  case,  the  parties  beneficially  in- 
terested are  to  pay  the  duty  according  to  the  manner 
which  b  therein  described ;  it  seems  to  me  that  this  case 
falls  entirely  within  its  words  and  meaning,  and  therefore 
that  no  duty  can  be  exacted  of  these  defendants. 

Judgment  affirmed. 
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BatlL  ChamhiTt 
1836. 

Williams  «.  Gardiner. 

X  HIS  was  a  writ  of  error  brought  upon  the  judgment  of  in  UM,  one  •( 
the  Court  of  Exchequer,  in  the  case  of  Gardiner  v.  Wil-  fo^e  foitow- 
Uame  (a),  and  was  argued  by  irttJffr^the* 

defendant  to 

Maulet  lor  the  plaintiff  in  error  (the  defendant  below). —  ^^  ^^^  ^ 
Firei,  the  inducement  is  not  sufficiently  connected  with  'uppoM  that 

'  ^  many  of  the 

the  letter  which  is  the  sulnect  of  the  libeL   The  declaration  jioufert  of  which 

I  have  heen 

alleges  that  the  letter  was  published  "  of  and  concerning  robbed,  are 
the  plaintiff  below,  in  his  said  business  and  empbyment  aa  !|[^!^2J^»» 
a  gardener."    Now,  the  declaration  only  states  the  plain-  (thereby  mean- 
tiff  to  have  been  gardener  to  Mrs.  NicboUs  and  Mr.  Pierce  ;  plaintiff  had 
but  the  letter  refers  to  the  plaintirs  conduct  as  the  gar-  !)^en^,"l^d^ 
dener  of  Mr.  Williams,  the  defendant  below.     There  J»d  stolen  from 

,  .       the  defendant 

ou^ht,  therefore^  to  have  b^en  an  inducement  stating  him  to  certain  pimut, 
have  been  gardener  to   Mr.  Williams.    Where  words  jhwa'totthe 
were  alleged  to  have  been  spoken  of  a  plaintiff  as  trea-  h^^^Jlf^,"** 
surer  and  collector  of  tolls,  it  waa  held  necessary  to  shew  diipoeed  of 

them  to  P.,  and 

that  he  was  both  treasurer  and  collector:  Sellers  y.  Tiltib).  mUawfoiiy 

But,  at  all  events,  the  innuendo  that  the  plaintiff  had  ^^i^^^)/'' 
been  guilty  of  larceny,  and  had  stolen  from  the  defendant  '^^  ^^V^ 

**       '  ''  part  of  the  let- 

certain  plant8>rooU>  and  flowers  of  the  defendant,  and  had  ter  stated,  that 
disposed  of  them  unlawfully  to  Pierce,  and  unlawfully  whom  p.^had 
placed  them  in  his  garden,  is  too  kirge«   The  words  of  the  ^^^^°^^^ 
libel  itself  are  thereby  enlarged,  and  a  sense  b  given  to  gvdener,  had 
them  beyond  their  natural  sense*  Whenever  words  are  fondant's  ser-' 
used  uliri  their  natural  meaning,  there  must  be  some  in-  ^padty!' Md^ 
ducement  to  shew  to  the  Court  that  they  may  bear  that  i>fdbeen  dia- 

'         ^  charged  for 

enlarged  sense,  and  then  it  may  be  legitimately  argued  dUhonesty:— 

before  the  jury  that  they  did  bear  it  in  the  particular  that  duTinna-'^' 

case.     Here,  the  words  of  the  libel  are  merely—"  I  have  ^l^^  ^^ 

reason  to  suppose  that  many  of  the  flowers  I  have  been  that  the  count 

was  good* 
(a)  2  C.M.&R.78.  (h)  7  D.  &  R  121;  4  B.  &  C.655. 
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Bxeh.  Chambir,  robbed  of  are  growing  on  your  (Piercers)  premises.**  There 
is  nothing  by  way  of  independent  averment^  to  shew  that 
those  words  might  have  had  the  meaning  imputed  to  them 
by  the  innuendo ;  no  allegation  that  the  defendant  below 
had  in  fact  been  robbed  at  all*  much  less  robbed  by  the 
plaintiff,  of  any  plants,  or  roots,  or  flowers.  Goldstein  ▼• 
Foss  (a)  is  an  authority  to  shew  that  some  such  averment 
was  necessary.  So,  in  Barham's  case^b),  where  the 
words  were  ''  Master  Barham  did  burn  my  corn/  innu- 
endo, a  barn  full  of  corn,  the  judgment  was  arrested,  be- 
cause the  innuendo  enlarged  the  sense  of  the  words,  with- 
out any  inducement  to  support  such  enlarged  sense.  So  also, 
where  the  words  were — **  he  hath  forged  this  warrant,"  in- 
nuendo, the  warrant  of  a  certain  sheriff  on  a  writ  of  capias 
set  out:  Thomas  y.  Axworth  {c).  In  Miles  v.  Jacob (d) 
the  words  were — *'  thou  hast  poisoned  Smith,**  innuendo 
quendam  Samuelem  Smith  ad  tunc  defunct, ;  and  the  de- 
claration was  adjudged  bad  for  want  of  an  independent 
averment  that  Smith  was  dead. 

Again^  the  single  word  flowers  in  the  Ubel  is  extended 
in  the  innuendo  into  "  plants,  roots,  and  flowers/*  It  was 
said  in  the  Court  below,  that  flowers  comprised  roots 
and  plants;  but  the  jury  must  be  taken  to  have  given 
damages  on  the  ground  of  the  whole  imputation,  of  steal- 
ing plants,  roots,  and  flowers.  The  innuendo  includes 
flowers,  as  well  as  plants  and  roots ;  by  the  latter,  there- 
fore, the  plaintiff  must  be  taken  to  mean  something  beyond 
flowers.  [Lord  Denman,  C.  J. — It  is  larger  than  the  word 
^Of0^«  necessarily  means,  but  not  larger  than  the  meaning 
of  which  it  is  susceptible,  Patteson,  J. — They  are  stated 
in  the  libel  itself  to  be  now  growing.]  The  libel  itself 
cannot  be  called  in  aid  to  supply  the  want  of  an  allegation 
in  the  declaration.  If  a  plaintiff  were  called  in  a  Ubel  an 
attorney,  that  would  not  supply  the  want  of  an  allegation 

(a)  1  M.  & P.4Q2;  4  Bing. 489.  (c)  Hob.  2. 

(b)  4  Co.  Rep.  20.  (d)  Ibid.  6. 
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that  he  was  one,  though  it  might  supply  the  evidence  of  ^e«vA.  Chamber^ 
his   being   so.      Here    there    is    nothing    whatever    in  ^  '  - 

the  libel  itself  naturally  bearing  the  meaning  that  the     Williams 
plaintiff  had  been  guilty  of  larceny — had  stolen  plants,     Gardikbiu 
roots,  and  flowers,  from  the  defendant,  or  had  unlawfully 
disposed  of  them  to  Pierce,  or  unlawfully  placed  them  in 
Piercers  garden. 

l^sigeTf  cantri. — ^As  to  the  first  point,  the  libel  itself 
states  that  the  plaintiff  was  the  gardener  of  the  defen- 
dant [Lord  Denman^  C.  J. — We  have  no  doubt  as  to 
that  point]  Then  as  to  the  innuendo.  If  it  be  rejected 
altogether,  the  letter  itself  is  libellous.  It  contains  most 
serious  imputations  on  the  plaintiff*s  character,  and  directly 
charges  him  with  dishonest  practices  in  his  former  service* 
Roberts  v.  Camden  (a)  and  Harvey  v.  French{b)  are  autho- 
rities to  shew  that  an  innuendo  which  introduces  newmatter^ 
without  any  antecedent  colloquium  to  which  it  can  refer 
to  support  it,  may  be  rejected  as  surplusage.  An  innu- 
endo is  necessary  only  either  where  the  words  are  uncer-* 
tain  in  themselves,  or  w^ere  it  is  necessary  to  shew  that 
they  impute  an  indictable  offence.  The  cases  in  Hobart 
are  examples  of  the  former,  and  BarhanCs  case  of  the 
latter,  branch  of  the  rule.  Thus,  in  Miles  v.  Jacob,  the 
words  of  themselves  had  no  definite  meaning,  and  required 
explanation  y  but  the  innuendo  alone  could  not  give  it 
them  without  introducing  matter  shewing  the  occasion  on 
which  they  were  uttered.  Day  v.  Robinson  (c)  is  distin- 
guishable. There  the  words  spoken  were-^"  You  have 
robbed  me  of  one  shilling,  tan-money  ^  and  the  innuendo 
explained  the  meaning  to  be,  that  the  plaintiff  had  fraudu* 
lently  taken  and  applied  tohb  oivn  use  a  shilling  received 
by  him  for  the  defendant,  the  produce  of  some  tan  sold 

(a)  9  East,  93.  (h)  1  C.  &  M.  II. 

(c)  I  Ad.  &  £11.  554 ;  4  Ner.  &  M.  884. 

VOL.  I.  S  M.  W. 
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Etteh.  (^amUr,  by  the  plaintiff  for  the  defendant^  as  bis  servant :  and  it 
^  ^  was  held  that  the  innuendo  was  bad  without  an  introduc- 
tory averment,  as  introducing  new  facts ;  but  there  the 
words  were  not  actionable  in  themselves.  This  is  a  case 
of  written  slander,  and  it  is  submitted  that  the  words  are 
clearly  actionable. 

But  even  if  the  innuendo  cannot  be  rejected,  it  is  suffi- 
cient. Wherever  any  state  of  circumstances  can  be  sup- 
posed that  will  support  the  innuendo,  (which  has  now 
been  found  by  the  jury  to  be  true),  that  is  sufficient  to 
sustain  the  count.  Here  the  defendant  below  alleges  that 
the  flowers  are  growing  on  Pierce's  premises;  if  so,  they 
must  have  roots,  and  must  be  flowering  plants ;  and  so  all 
the  words  of  the  innuendo  may  be  proved  by  the  facts  im- 
puted in  the  libel.  The  word  ^0awer$  is  commonly  used 
by  the  standard  English  writers  to  signify  a  growing 
plant. 

Mavle,  in  reply.-— Whatever  a  flower  per  se  may  mean, 
when  associated  with  roots  and  planis,  it  means  the  flower- 
ing part  of  the  plant,  and  they  must  mean  something  more. 

In  Roberts  v«  Camden,  the  innuendo  did  not  at  all 
qualify  the  imputation  contained  in  the  libel ;  here,  it  is 
aggravatory  of  the  libel,  and  it  cannot  be  rejected.  The 
jury  would  be  asked,  '*  Do  you  consider  the  words  to 
have  been  used  in  the  sense  imputed  to  them?**  On  issue 
joined  on  the  plea  of  not  guilty,  the  issue  is,  whether  the 
words  were  used  in  the  whole  sense  imputed  to  them  m 
the  innuendo ;  the  jury  cannot  look  to  the  introductory 
averments ;  that  is  for  the  Court.  In  Harvey  v.  French^ 
there  was  not,  properly  speaking,  any  innuendo,  but  rather 
a  statement  of  the  defendant*s  intention  in  uttering  the 
words.  [Patteson,  J. — ^That  is  what  strikes  me  here; 
this  is  not  an  innuendo  of  the  word  flowers,  but  an  expla- 
nation of  the  meaning  of  the  whole  sentence  to  which  it  is 
applied.]     Still  it  is  an  explanation  of  the  meaning  of  the 


HILARY  TBRMi  0  WILL.  IV.  849 

words,  not  of  the  intention  of  the  writer.    Day  v.  Robitir  £m*.  Ckamher^ 

son  18  in  favour  of  the  defendant  below;  for  the  judgment 

in  that  case  assumes  that  an  innuendo  cannot  be  rejected, 

though  the  words  are  actionable  without  it,  uidess  also  h 

cmnot  enlarge  the  natural  meaning  of  the  words.    It  ap* 

pears  from  all  the  authorities,  that  the  want  of  proper 

iBtrcduetory  averments  b  not  cured  by  verdict.    Words 

are  to  be  construed  in  their  ordinary  sense;  and  the 

words,  **  plants,  roots,  and  flowers,**  would  undoubtedly 

be  ordinarily  understood  as  meaning  something  beyond 

flomers. 

Lord  Dbhicam,  C.  J. — We  are  of  opinion  that  this 
judgpsent  must  be  affirmed ;  not,  however,  on  the  ground 
that  the  word  flowers^  standing  alone,  can  have  a  new 
meaning  given  to  it  by  the  innuendo;  else  the  case  would 
very  much  resemble  that  of  **  the  barn  fuU  of  corn ;"  but, 
oo  the  ground  that  the  innuendo  is  referable  to  the  whole 
paasage  which  it  foUows,  and  not  to  the  ytoxAJhmers  only* 
But  that  whole  passage  clearly  and  naturally  bears  the 
meaning  ascribed  to  it  by  the  innuendo ;  its  evident  mean- 
ing is>  that  flowers  capable  of  being  planted, — i .  e.  plants, 
roots,  and  flowers, — had  been  stolen  by  the  plaintiff  from 
Ae  defendant,  and  planted  in  Pierce's  garden.  In  de- 
ciding the  case  on  this  ground^  we  are  not  only  not  intro- 
ducing any  innovation,  but  abiding  strictly  by  the  rule 
laid  down  in  former  cases,  as  it  was  stated  by  Mr.  Maude* 

Judgment  affirmed. 
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Exek.  of  Pleat, 
1836. 


ToLDERVY  «•  Colt  and  Others. 


James  bowman  CLARKE,  on  the  lOth  of  JWy, 
1776^  by  his  will  devised  as  follows,  viz. : — I  give,  devise, 
and  bequeath  unto  my  friends,  WiUiam  Toldervy  and 
Thomas  Davist  their  heirs  and  assigns,  all  my  freehold 
messuages,  lands,  tenements,  and  hereditaments,  situate, 
lying,  and  being  in  the  county  of  Hereford  and  elsewhere, 
to  have  and  to  hold  the  said  messuages,  lands,  tenements, 
and  hereditaments,  with  their  and  every  of  their  appurte* 
nances,  unto  the  said  WiUiam  Toldervy  and  Thomas  Davis, 
their  heirs  and  assigns,  to  the  use  of  them  the  said  Wil^ 
Ham  Toldervy  and  Thomas  Davis^  their  heirs  and  assigns, 
upon  the  trusts,  and  under  and  subject  to  the  powers, 
provisoes,  and  limitations  hereinafter  expressed  and  de- 
ried,  receive  Ml  glared  of  and  concerning  the  same,  (that  is  to  say),  in  the 
first  place,  to  the  intent  and  purpose  that  my  daughter 
MaUett  shall  from  time  to  time,  until  she  shall  have 
attained  the  age  of  twenty-one  years,  if  sole  and  unmar- 
ried, have,  receive,  and  take  annually  out  of  the  rents 
and  profits  of  the  said  premises  one  annuity  or  yearly 
sum  of  602.,  to  be  paid  to  her  by  the  said  WiUiam  Tol^ 
dervy  and  Thomas  Davis,  their  heirs  and  assigns,  by 
four  even  and  equal  portions,  at  or  upon  four  days  in  every 
year,  &c.  And  to  the  further  intent  that  my  said  daughter 
Mallett  may  from  time  to  time  thereafter  and  until  she  shall 
have  attained  the  age  of  thirty-one  years,  if  she  shall  so 
uiiTandfor'de-  long  remain  sole  and  unmarried,  have,  receive,  and  take 
siie»\n  trust  for   ^^^  ^^  ^^®  rents,  issues,  and  profits  of  the  said  premises 

his  the  testa- 
tor's sister  5.  and  her  heirs  for  ever:  provided  always,  that  in  case  his  said  daughter  M.  should 
marry  with  the  consent  of  the  trustees,  it  should  be  lawful  for  them  to  settle  the  estates  upon 
M.  and  her  husband  for  their  joint  lives  and  the  life  of  the  survivor,  with  remainder  to  the  issue 
of  the  body  of  his  said  daughter,  in  such  shares  and  proportions  as  the  trustees  should  appoint, 
and  in  defliult  of  such  appointment  in  such  shares  and  proportions  as  were  thereinbefore  limited. 
M,  married  with  the  consent  of  the  trustees  (upon  which  occasion  a  settlement  was  made  pur- 
suant to  the  will)  and  died  without  issue : — HtJd,  that  the  remainder  to  S.  was  conditional,  de- 
pending on  M*%  marriage  without  consent;  and  that  M,  having  married  with  consent,  the  remainder 
to  S,  failed,  although  Jf.  died  without  issue. 


A  testator  de- 
vised certain 
real  estates  to 
trustees  and 
their  heirs,  up- 
on trust  that  his 
daughter  M, 
should,  until 
she  should  at- 
tain the  age  of 
twenty-one,  if 
sole  and  unmar- 
ried, receive 
out  of  the  rents 
and  profits  an 
annuity  of  60/., 
and  that  she 
should  there- 
after and  until 
she  attained 
thirty-one,  if 
sole  and  unmar- 


bnt  in  case  his 
said  daughter 
should  marry 
without  the 
consent  of  his 
trustees,  then 
she  should  be 
be  paid  only  an 
annuity  of  50iL, 
for  her  sole  use, 
and  that  the  es- 
tates should  im- 
mediately upon 
the  marriage 
be  in  trust  for 
the  children  of 
his  daughter 
If.,  as  tenants 
in  common  in 


HILARY  TERM«  6  WILL.  lY.  251 

one  further  or  other  annuity  or  sum  of  40/.  of  like  money,  £*eh.  of  PUat, 
to  be  paid  and  payable  to  her  by  the  said  WiUiam  Tol- 
dervy  and  Thdm€U  Davis,  or  the  survivor  of  them,  or  the 
heirs  or  assigns  of  such  survivor,  such  further  and  other 
annuity,  to  be  paid'  and  payable  in  the  proportions  and 
on  the  days  and'  times  as  the  said  annuity  of  60/.  is  ap- 
pointed to  be  paid,  the  first  payment  thereof  to  begin  and 
be  made  on  such  of  the  said  days  or  times  as  shall  first 
happen  next  after  she  shall  have  attained  the  said  age  of 
twenty-one  years;  but  it  is  my  will,  and  I  do  hereby  de- 
clare, that  in  case  my  said  daughter  Mallett  shall  either 
die  before  she  shall  have  attained  the  age  of  thirty-one 
years,  or  afterwards  marry  without  the  consent  of  the  said 
WiUiam  Toldervy,  if  living,  and,  after  his  decease,  with- 
out the  consent  in  writing  of  the  said  William  Davis,  first 
had  and  obtained  under  the  hands  and  seals  of  them  re- 
spectiYely,  then  she  shall  be  paid,  for  and  during  the  term  of 
her  natural  life  only,  one  annuity  or  yearly  sum  of  50/.,  and 
not  the  other  annuities  or  either  of  them,  which  shall  be  paid 
in  the  proportions  and  at  or  upon  the  days  and  times  as  the 
annuities  above  mentioned  are  appointed  to  be  paid;  the 
first  payment  thereof  to  begin  and  be  made  at  or  upon  such 
of  the  said  days  as  shall  first  happen  next  after  marrying 
without  such  consent  as  aforesaid ;  which  said  last-men- 
tioned annuity  shall  be  paid  unto  my  said  daughter  for  her 
own  sole  and  separate  use,  exclusiYe  of  and  without  be- 
ing subject  or  liable  to  the  control,  debts,  or  engagements 
of  such  husband  as  she  may  marry  without  such  consent 
as  aforesaid ;  and  I  do  hereby  will,  order,  and  direct,  that 
the  receipt  and  receipts  of  my  said  daughter  shall  be  good 
and  sufficient  discharge  and  discharges  to  the  person 
and  persons  paying  the  same,  for  such  sum  and  sums  of 
money  as  shall  be  paid  to  her  by  virtue  of  this  my  will ; 
and  from  and  immediately  after  the  marriage  of  my  said 
daughter  without  such  consent  as  aforesaid,  I  will,  direct, 
and  devise,  that  all  the  said  freehold  messuages,  tone- 
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ExcfL  of  Pleat,  meutSf  lands,  and  hereditaments,  witb  tJieir  and  erery  of 
1836. 

their  appurtenances,  shall  be  in  trust  for  all  and  every  of 

the  child  and  children  of  the  body  of  the  said  MaUett  law- 
fully to  be  begotten,  in  such  shares  and  proportions,  manner 
and  form  as  they  the  said  William  Toldervy  and  Thomas 
Davis,  and  the  survivor  of  them,  or  the  heirs  of  such  sur- 
vivor, shall  from  time  to  time  direct  and  appoint,  with  or 
without  power  of  revocation ;  and  for  want  of  such  direction 
and  appointment,  in  trust  for  such  child  and  children, 
equally  to  be  di^ded  between  or  amoi^st  them,  (if  more 
than  one),  share  and  share  aKke,  to  take  as  tenants  in 
common  and  not  as  joint  tenants,  and  the  several  and 
respective  heirs  of  the  bodies  of  all  and  every  such  child 
and  children  lawfully  issuing ;  and  in  case  one  or  more  of 
such  children  shall  happen  to  die  without  issue  of  his,  her, 
or  their  body  or  bodies  lawfully  issuing,  then,  as  to  the 
share  or  shares  of  him,  her,  or  them  so  dying  without 
issue,  in  trust  for  the  survivors  or  survivor,  and  others  or 
other  of  them,  to  be  equally  divided  between  or  amongst 
them,  (if  more  than  one),  share  and  share  alike,  to  take  as 
tenants  in  common  and  not  as  joint  tenants,  and  for  the 
several  and  respective  heirs  of  the  bodies  of  such  survivors 
or  survivor,  and  others  or  other  of  them ;  and  if  all  such 
children  but  one  shall  happen  to  die  without  issue  of  their 
bodies,  or  if  there  shall  be  but  one  such  child,  then  in  truat 
for  such  surviving  or  only  child,  and  the  heirs  of  his  or  her 
body  or  bodies  lawfully  issuing ;  and  for  default  of  such 
issue,  then  in  trust,  as  to  one  moiety  or  half  part  of  the 
said  freehold  messuages,  hinds,  tenements,  hereditaments, 
and  premises,  for  my  sister,  Lady  Frances  Burrardg  and 
her  assigns,  for  and  during  the  term  of  her  natural  life ; 
and  from  and  immediately  after  her  decease,  in  trust  and 
for  the  use  of  my  sister  Sarah,  the  wife  of  the  said 
William  ToUervif,  and  her  heirs  and  assijgns  for  ever; 
and  as  to  the  other  moiety  of  the  said  messuages,  lands, 
tenements,  and  hereditaments,  with  the  appurtenances^  in 
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trust  and  for  the  use  of  the  said  Sarah  Tolderty,  her  BKeh.rfPkm, 
heirs  and  assigns  for  ever.  The  testator  then  devised 
certain  leasehold  messuages  and  lands  to  his  Crusteesi 
upon  the  same  trusts  and  under  the  same  Umitations  as 
were  thereinbefore  limited  and  declared  concerning  his 
freehold  estate,  or  as  near  thereto  as  might  bej  and  the 
nature  of  the  several  leasehold  estates  would  admit  of,  to 
the  end  that  the  same  might  be  held  and  enjoyed  and  go 
along  with  the  freehold  estates  so  loffg  as  might  be,  and 
the  laws  of  England  would  permit.  There  then  followed 
this  proviso:— Provided  always,  and  it  is  my  1?111,  tbslt  hi 
case  my  said  daughter  shall  in  the  lifetime  of  the  Utid  Wil- 
Uam  ToUkrvy  marry  with  his  approbation  and  comeitt, 
or,  after  his  decease,  with  the  gdod  liking,  approbation, 
and  consent  of  the  said  Thomas  Dairis,  or  the  legal  re« 
presentative  of  the  survivor  of  them,  then  and  in  such  case 
it  shall  and  may  be  lawful  for  them,  or  the  survivor  of 
them,  or  the  legal  repfesentiitive  of  the  sufvivof  of  them,  to 
convey  the  said  freehold  messuages,  lands,  tenements, 
and  hereditaments,  and  to  assign  the  said  leasehold  mes- 
suages, lands,  tenements,  and  premises  unto  stfch  person 
and  persons,  use  and  uses,  as  they,  or  the  survivor  of  them, 
or  the  legal  representative  of  the  survivor  of  them,  sbaH 
think  proper ;  so  that  the  same  is  conveyed  and  assigned 
upon  trust  only,  and  for  the  use  of  tiny  said  daughter 
Maliett  and  such  husband  as  she  shall  marry  with  such 
consent  as  aforesaid,  for  and  during  their  joint  lives, 
and  the  life  of  the  survivor  of  them,  (but  not  without  im- 
peachment of  waste),  with  remainder  to  the  issue  of  the 
body  of  my  said  daughter,  in  such  manner,  shares,  and  pro- 
portions as  they,  my  said  trustees,  or  the  survivoif  of  them^ 
shall  think  proper  to  direct  and  appoint ;  and  for  want  of 
such  direetion,  limitation,  or  appointment,  in  such  shares 
and  proportions  as  are  hereinbefore  limited  respecting  tfve 
same :  provided  further,  and  it  is  my  will»  and  I  do  hereby 
authorize  and  empower  my  said  trustees,  and  the  survivor 
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Etch,  of  Phot,  of  them,  and  the  legal  representative  of  such  survivor,  and 
more  especially  the  said  William  Toldervy^  not  only 
during  the  minority  of  my  said  daughter,  but  also  from 
time  to  time»  and  at  all  times  until  my  said  daughter  shall 
attain  the  said  age  of  thirty-one  years,  in. case  she  shall  so 
long  remain  and  continue  sple  and  unmarried,  (but  not 
otherwise),  to  allow  her,  my  said  daughter,  out  of  the  rents, 
issues,  and  profits  of  the  said  messuages,  lands,  tene- 
ments, hereditaments,  and  premises,  as  well  freehold  as 
leasehold,  and  the  monies  to  arise  from  the  sale  of  the  re- 
siduum of  my  personal  estate, .  such  further  annual  sum 
and  sums  of  money  over  and  above  the  said  respective  am 
nuities  or  sums  of  60/.  and  40/.  payable  as  above  men- 
tioned, as  to  him  or  them  shall  seem  proper,  or  otherwise 
to.  pay  and  lay  out  the  same  for  her  board,. education, 
maintenance,  or  support,  and  in  such  manner  as  they  or 
the  survivor  of  them,  or  the  legal  personal  representative 
of  the  survivor  of  them,  shall  think  fit;  so  that  the  same  do 
not  exceed  the  amount  of  the  annual  rents  and  profits  of 
the  said  hereditaments  and  premises,  and  the  interest  of 
the  said  money,  after  payment  of  all  taxes,  repairs,  and 
Other  payments  and  outgoings  issumg  and  payable  out  of  the 
same :  provided  furthermore,  that  in  case  my  said  daugh- 
ter should  marry  without  such  consent  as  aforesaid,  and 
shall  have  issue  of  her  body  lawfully  to  be  begotten,  then 
and.  in  such  case  I  do  hereby  will,  order,  and  direct, 
authorise,  and  empower  my  said  trustees,  the  said  WUUam 
Toldervjf  and  Thomas  Davts,  and  the  survivor  of  them, 
and  the  legal  representative  of  the  survivor  of  them,  to 
lay  out  and  expend  all  or  such  part  or  parts  of  the  rents, 
issues,  and  profits  of  the  said  freehold  and  leasehold 
loessuages,  lands,  tenements,  hereditaments,  and  premises, 
and  the  said  monies  and  interest  as  shall  remain  and  be 
received  after  payment  of  the  above-mentioned  annuity 
of  50/.  (above  in  that  case  devised  to  my  sitid  daughter),  in 
the  maintenance  and  education,  or  in  putting  out  appren- 
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lice,  or  otherwise  providing  for  the  issue  of  the  body  of  Exek.  of  PUat, 
the  sud  Malletti  my  daughter,  lawfully  to  be  begotten, 
during  the  life  of  the  said  MaUeit,  and  until  they  shall 
respectively  be  entitled  unto  their  respective  shares  of  the 
said  freehold  and  leasehold  messuages,  lands,  tenements, 
hereditaments,  and  premises  under  and  by  virtue  of  this 
my  will. 

The  testator  then  recited  that  he  was  entitled  to  the  re- 
^rdon  in  fee  of  certain  messuages  and  lands  in  White- 
chapel,  which  be  thereby  gave  and  devised  to  his  sisters, 
Lady  Frances  Burrard  and  Sarah  Toldervy,  and  the  heirs 
and  assigns  of  the  said  Sarah  Toldervy. 

The  testator  died  on  the  S6th  of  December,  1776,  with- 
out revoking  his  will,  which  was  duly  proved  by  the  said 
William  Toldervy  and  Thomas  Davis,  who  took  upon 
themselves  the  trusts  and  execution  thereof.  The  said 
MaUeit  Clarice  was  the  only  child  and  heiress-at-law  of 
the  testator,  and  ihe  said  Lady  F.  Burrard  and  Sarah 
Toldervy  were  the  only  sisters  of  the  testator,  and  they 
all  survived  the  testator;  but  Lady  F.  Burrard  died 
shortly  after  him,  in  the  lifetime  of  the  said  Sarah  Tol- 
dervy. In  the  year  1779  the  said  MaUeit  CZarite  attained 
her  age  of  twenty-one  years,  and  in  December,  1782,  with 
the  oonsent  of  the  said  Wm.  Toldervy,  married  the  Rev. 
Jofues  CoU;  and  by  a  settlement,  dated  the  30th  of  2Vb- 
vember,  178S,  the  trustees  conveyed  the  property  devised 
by  the  will  to  certain  uses  until  the  marriage,  and  after  the 
marriage  to  the  use  of  Mr.  and  Mrs.  CoU,  for  their  joint 
lives  and  the  life  of  the  survivor,  but  not  without  impeach- 
ment of  waste,  with  remainder  to  trustees  to  preserve 
contingent  remainders,  with  remainder  to  all  and  every 
the  child  and  children  of  Mr.  and  Mrs.  CoU,  as  tenants  in 
common  in  tail,  with  benefit  of  survivorship ;  and  if  there 
should  be  but  one  such  child,  or  all  but  one  should  die 
without  issue,  to  the  use  of  that  child  in  tail.  Mr.  and 
Mrs.  CoU  died  without  ever  having  had  any  issue.     Wm. 
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£xeh.ofPieai,  ToUervy  died  in  the  year  1790,  leaving  the  said  Sarah 
Toldervy  and  also  the  said  Thomas  Ikms  him  stimmg. 
Sarah  Toldervy  devised  all  her  real  and  leasehold  estates 
to  James  Bayley  Toldervy  in  fee.  James  Bayley  Tol^ 
dervy  died,  having  made  a  settlement  of  the  property  com* 
prised  in  the  will  in  favour  of  his  wife  and  children. 

Sir  John  Colt,  the  nephew  of  Mr.  CoU,  having,  upon 
his  uncle's  death,  taken  possession  of  the  property,  this 
bill  was  filed  by  the  widow  of  James  Bayley  Toldervy 
against  the  heu*-at^law  of  the  surviving  trustee  under  the 
will,  and  against  the  children  of  James  Bayley  Toldervy, 
praying  for  a  delivery  of  the  property  and  title  deeds  to 
the  plaintiff;  an  account  of  the  rents  and  profits  received 
by  the  defendant  (Sir  John  Colt)  since  the  death  of  his 
uncle ;  and  for  the  appointment  of  a  receiver. 

A  motion  having  been  subsequently  made  for  the  pro* 
duetion  of  the  deeds  and  documents  in  tbe  cause,  Lord 
Abinger,  C.  B.,  in  February ,  1835,  after  consulting  Parke, 
B.,  upon  the  case,  decided  in  favour  of  the  plaintiff's 
title  {a). 

A  motion  being  now  made  for  the  appointment  of  a  re- 
ceiver of  the  rents  and  profits,  and  the  application  being 
founded  on  title  alone,  on  the  matter  coming  on  to  be 
heard.  Lord  i^Mii^ar,  C.  B.|  considering  tbe  will  on  which 
the  plaintiflTs  claim  depended  to  be  one  of  difllcok  eon- 
struction,  directed  the  case  to  heard  before  the  full  Court. 

Temple  and  WiUeoek  for  the  plaintiff.— In  this  case 
the  plaintiff  contends,  that,  upon  the  death  of  Mr.  and 
Mrs.  Colt  (who  was  the  testator's  daoghter)  without  issue, 
the  estate  devised  to  the  sisters  by  tbe  will  took  effect, 
and  that  the  plaintiff,  the  devisee  of  Sarah  Toldervy, 
the  testator's  sister,  became  entitled  to  the  estate.  The 
defendant  contends,  that  Mrs.  Coli,  the  daughter  and 

(a)  Sce2Y.&C.240. 
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beiress-At-law  of  the  ttntator,  wat  entitkd  absolutely  to  Ejceh,  ^  PUta, 
the  estate,  she  baTing  married  with  the  consent  of  the 
trustee,  and  diat  the  limitation  in  fee  to  the  sister  is  only 
founded  upon  the  condition  that  the  daughter  married 
without  consent  It  is  dear,  from  the  terms  of  this  wiU, 
that  it  was  Che  testator's  intention  to  giTe  to  his  daughter 
a  very  limited  interest  only,  and  to  giye  to  his  sister  the 
idtimate  reTersion  in  fee.  The  testator  giTOs  to  the 
trustees  the  whole  of  his  estate— not  merely  a  naked  legal 
estate — ^but  he  gives  them  very  unportant  powers — ^he 
gives  them  the  power  of  consenting  or  not  to  his  daugh- 
ter's marriage,  and  of  making  a  division  of  the  property 
amongst  his  daughter's  diildren.  It  is  to  be  observed, 
however,  that  the  power  as  to  the  consent  to  the  marriage 
during  the  life  of  WiUiam  Toldervy  is  not  given  to  the  two 
trmtees,  but  to  the  husband  of  the  testator's  sister,  Sarah 
Toldervy.  He  never  contemplates  that  his  daughter  is  to 
have  any  power  of  intermeddling  with  the  estate.  He 
gives  her  no  part  of  the  estate,  nor  even  any  part  of  the 
rents  and  profits,  but  merely  an  annuity  out  of  the  rents 
and  profits ;  and  her  children  were  to  take  as  tenants  in 
comnon  in  tail  only  in  the  event  of  the  trustees  not  exer- 
cising the  power  of  distribution.'  The  testator  then  goes 
on,  "  in  de£tult  of  such  usue,"  to  devise  the  same  to  hu 
sisters,  as  to  one  of  them  absolutely  in  fee.  If  the  will  had 
rested  here,,  it  would  have  been  clear  that  the  sisters  were 
to  take  the  ultimate  remainder  in  fee  on  bis  daughter  dying 
without  issue.  In  a  subsequent  part  of  the  will,  the  testa- 
tor, notwithstanding  his  having  before  contemplated  and 
provided  for  a  marriage  with  consent,  goes  on  to  recite  diat 
he  is  entitled  to  the  remainder  in  fee  of  certain  heredita- 
ments  in  WhUechapelj  and  devises  the  same  to  his  sisters 
in  fee — marking,  therefore,  that  although  his  attention 
had  been  drawn  to  the  event  of  a  marriage  with  consent, 
he  still  considered  his  sisters  as  the  ultimate  takers  of  his 
property.    No  one  can  read  this  latter  part  of  the  will 
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*»*•  V^P'w*^  without  seeing  that  it  is  connected  with  the  former  part, 
and  with  the  provision  in  case  of  a  marriage  with  consent. 
That  provision  as  to  the  marriage  with  consent  is  not  intro- 
duced  as  a  substantive  devise,  but  only  as  varying  the  in- 
terest of  his  daughter  in  the  estate,  leaving  her,  under  any 
drcumstances,  no  greater  estate  than  an  estate  impeachable 
of  waste.  After  the  provision  referring  to  a  marriage  with 
consent,  the  testator  gives  to  the  trustees  a  power  to  increase 
the  daughter's  allowance,  in  case  she  continued  single  until 
she  attained  the  age  of  thirty-one,  and  he  then  makes  pro- 
vision for  the  maintenance  of  the  children  in  the  event  of 
a  marriage  without  consent ;  thus  mixing  the  whole  into 
one  general  devise,  the  intention  of  which  was  to  give  to 
the  daughter  a  limited  interest  for  her  life,  and  to  make 
provision  for  her  issue  if  she  should  have  any ;  but  it  she 
died  without  issue,  then  to  give  to  his  sisters  the  ultimate 
reversion  in  fee.'  [Lord  Abinger,  C.  B. — ^The  testator  has 
not  provided  for  the  event  of  his  daughter*s  not  marrying 
at'  all.  Alckrson,  B. — Suppose  she  attained  thirty-one, 
and  did  not  marry,  what  interest  would  she  take?]  He 
gave  her  nothing,  and  intended  to  give  her  nothing,  but 
a  limited  interest ;  but  there  is,  it  is  submitted,  suflBcient  in 
the  will  to  enable  the  trustees  to  make  provision  for  her  in 
the  event  of  her  attaining  thirty-one  and  not  marrying. 
It  is  clear  that  he  meant  to  give  his  whole  estate  away, 
and  the  ultimate  limitation  is  to  the  sister,  whom  the  plain- 
tiiF  represents*  But  it  will  perhaps  be  said,  that  by  this 
construction  jthe  heir-at-law  would  be  disinherited,  and 
that  the  heir-at-law  is  not  to  be  excluded  unless  the  inten- 
tion be  manifest.  [Lord  Abinger,  C.  B. — ^The  notion 
that  we  are  to  consider  the  heir-at-law  as  a  particular 
favourite  has  long  been  exploded.  The  heir-at4aw  is  not 
to  be  ousted  but  by  the  plain  expressed  intention  of  the 
testator,  or  by  necessary  implication.  Alderson,  B. — All 
that  can  be  said  is,  that,  primd/acie^  the  heir-at-law  has  a 
clear  title;  and  in  order  to  take  away  a  clear  title,  you  must 
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shew  another.]  If  the  devise  is  not  complete^  the  heir  is  en-  iSxe*.  of  PUat, 
titled  to  what  is  not  duposed  of|  both  in  equity  and  at  law ; 
but  where  the  testator  has  made  a  complete  legal  devise 
of  the  whole^  the  heir-at-law  is  disinherited ;  and  no  regard 
is  to  be  paid  in  a  court  of  equity  to  any  thing  but  the  bare 
construction  of  the  will.  That  principle  was  laid  down  in 
Falkland  v.  Bertie  (a).  Now,  in  this  case,  it  is  clear  that 
the  testator  intended  to  devise  his  whole  estate  away,  and 
the  devise  to  the  trustees  (which  is  all  which  the  law  can 
follow)  is  in  this  instance  complete.  The  fair  construction 
of  the  will  is  then  to  be  considered,  without  regard  either 
to  the  heir-at-law  or  the  devisee.  The  general  intention 
of  the  testator  must  prevail  even  against  express  words 
which  are  inconsistent  with  that  intention.  Synge  v. 
HaleM  (6),  TheUunon  v.  Woodford  (c).  In  Sherrati  v. 
BenUey  (d),  the  late  Master  of  the  Rolls,  Sir  J.  Leaeh, 
says,  **  If  the  general  intention  of  the  testator  can  be  col- 
lected upon  the  whole  will,  particular  terms  used  which 
are  inconsistent  with  that  intention  may  be  rejected  as  in- 
troduced by  mistake  or  ignorance  on  the  part  of  the  tes- 
tator as  to  the  force  of  the  words  used,"  and  he  carried 
that  principle  so  far  as  to  reject  the  words  *'  heirs,  execu- 
tors, administrators,  and  assigns*'  for  the  purpose  of 
giving  effect  to  the  general  intention  of  the  testator.  The 
same  principle  was  acted  upon  in  Crone  v.  Odell  (e).  If, 
therefore,  the  proviso  as  to  the  daughter's  marriage  with 
consent  be  repugnant  to  the  rest  of  the  will,  it  must  yield 
to  the  general  intention  of  the  testator  to  be  collected 
upon  the  whole  will.  In  Crone  v.  Odett  it  b  ako  said,  that 
in  construing  a  will  the  Court  will  look  to  the  state  of  the 
testator's  family,  not  to  control  an  obvious  intention,  but- 
as  circumstances  from  which  the  Court  may  be  better  able 


(a)  2  Vem.  340.  (d)  2  Mylne  &  K.  157. 

(6)  2  Ball.  &  B.  607,  511.  («)  1  Ball  &  Beatty,  470,  480, 

(c)  4  Yes.  227.  481. 
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Eieh.ofPU(u,  to  judffe  as  to  what  his  intentioo  was.  In  this  case  the 
testator  had  a  daughter  and  two  sisters^  one  of  whon  was 
married  and  had  children.  His  intention  might  therefore 
have  been  to  provide  for  his  daughter  and  her  hudband,  m 
case  she  married  with  consent,  and  to  provide  tot  the  issue 
of  his  daughter,  whether  she  married  with  or  without  con- 
sent; and  having  so  provided  for  his  daughter,  he  g^Fe8 
the  whole  estate  to  hia  sisters,  subject  to  those  limitations 
which  he  had  previously  chalked  out  The  testator,  (with-^ 
out  looking  out  of  the  will,)  manifesdy  contemplated  some 
danger  of  his  daughter  making  an  imprudent  marriage, 
and  wished  to  provide  against  it,  and  he  does  it  by 
placing  her  under  the  protection  of  her  natural  protector 
(her  uncle)i  and  requires  his  assent  to  the  marriage,  as 
the  terms  on  which  the  estates  which  he  has  before  chaHced 
out  were  to  devolve  to  her ;  but  in  the  event  of  her  not 
marrying  with  that  consent,  he  pvoposes  then  to  cut  her 
down  to  5(M.  a-year,  with  a  direction  to  the  trustees  to  ac- 
cumulate the  residue  for  the  general  purposes  of  Us  will. 
The  testator  has  by  the  first  clause  made  an  ample  {Hrovi- 
aion  of  all  he  intends  for  the  daughter  in  que  she  mar-^ 
ries  without  consent.  In  the  second  clause  he  contem-- 
plates  a  distinct  thing  altogether.  In  the  first  he  is  look- 
ing to  the  obedience  or  disobedience  of  his  daughter. 
There  is  a  provision  in  either  case.  In  the  second  he  is 
looking  not  at  his  daughter^-^-he  has  ceased  to  regard 
obedience  or  disobedience;  be  says,  I  intend  now  to  pro- 
indeior  her  children.  Having  done  that  in  two  modes  by 
the  aid  of  the  proviso,  he  then  says  "  whom  else  have  I  to 
consider  ?  I  have  stated  in  my  will  that  I  have  two  sisters.*' 
And  then  the  statement  comes,  '^  in  defiftult  of  such  issue, 
then  in  trust»  &c.'*  Now  it  would  do  very  little  violation  to 
this  will,  and  would  only  be  explaining  the  clear  intention 
of  the  testator,  to  insert  these  words — '^  and  for  default  of 
such  issue,  then  I  direct  that  the  said  truetees  shall  stand 
seised  of  my  estates  in  trust."    But  it  is  not  necessary  to 
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introduce  9ucb  a  clause^  as  it  is  implied;  ahliough«  for  the  Exek.  of  Pkas, 
purpose  of  a  more  ample  reading*  it  would  be  proper  to 
introduce  it.  [Paries  B. — The  grammatioal  construction  b 
at  present  against  you«  because  the  directions  to  tbe  trus- 
tees to  stand  seised  are  all  of  them  in  that  clause  of  the 
will  which  provides  for  the  event  of  the  daughter  marrying 
without  consent.  Then  comes  the  question  whether  it  may 
not  be  alteredj  which  you  say  would  make  the  grammatical 
construction  in  your  fiivour.]  The  language  just  preceding 
is,  ''  the  heir  of  his  or  her  body  or  bodies  lawfully  bsuing, 
and  for  want  of  such  issue ;" —  then  there  is  no  connecting 
word; — ^it  is  "  in  trust"  [Parifce,  B. — The  clause  would 
run  thusi-'-'And  from  and  immediately  after  the  marriage 
of  my  said  daughter  without  such  consent  a«  aforesaid, 
I  will  and  direct  that  all  the  said  freehold  messuages, 
lands,  tenements,  and  hereditaments,  with  their  and 
every  of  their  appurtenancesi  shall  be  in  trust  for  all  and 
every  the  child  and  children — ^then  there  goes  on  the  de- 
sGripiion  of  the  estate  of  the  children, — and  for  default  of 
such  issue,  then  in  trust  as  to  one  moiety,  that  the  estates 
diail  be  in  trust  for  my  sister  Lady  Frances  Burrard,  and 
so  forth.  Now  according  to  the  strict  grammatical  con* 
sIructioB  of  these  words,  it  would  appear  that  the  condi- 
tion overrides  all ;  still  it  may  be  limited  and  controlled 
by  the  context  Aldersan,  B. — You  want  to  make  a  fresh 
limitation  altogether.  I  think  you  ought  not  to  be  allowed 
to  change  the  expression,  to  make  it  a  separate  sentence.] 
It  b  not  proposed  witfi  a  view  of  changing  the  meaning  of 
the  sentence,  but  as  a  mode  of  conveying  what  it  b  con- 
tended must  be  assumed  to  be  the  intention  of  the  testator. 
The  testator  having  provided  for  hb  daughter,  he  then 
contemplates  the  failure  of  issue,  and  he  has  a  new  set  of 
persons  to  bring  under  fab  consideration,  on  whom  he 
would  naturally  fix,  namely,  his  two  sisters ;  and  it  is  merely 
suggested  that  it  would  be  a  natural  mode  of  putting  it, 
that  when  he  contemplates  these  persons,  he  would  begin 
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Exeh.  of  Pleat,  a  new  clause ;  theo^  having  only  two  sisters  to  provide  for, 
he  begins — **  In  trust  as  to  one  moiety  or  half  part  of  the 
said  freehold  messuagesj  lands,  tenements,  hereditaments, 
and  premises,  for  my  sister  Lady  Frances  Burrard,  ^  and  so 
forth.  Now,  assuming  that  that  clause  was  continuous, 
and  that  the  testator  did  not  take  up  his  pen  again  to 
write  a  new  sentence,  although  it  was  natural  for  him  to 
do  so,  and  taking  the  grammatical  construction  to  connect 
that  sentence  in  the  strongest  way  that  it  can  be  contended 
for  on  the  other  side,  and  that  the  testator  had  left  out 
altogether  the  limitation  to  the  children — supposing  the 
testator  to  have  gone  directly  to  dispose  of  his  estate  to 
his  sisters,  how  would  the  clause  have  read-*''  and  from  and 
immediately  after  the  marriage  of  my  said  daughter,  with* 
out  such  consent  as  aforesaid,  I  will  and  devise  that  all 
the  said  tenements,  &c.,  shall  be  in  trust  as  to  one  moiety 
or  half  part  for  my  sister  Lady  Frances  Burrard,*"  and  sa 
forth  i  what  effect  has  it?  It  merely  remits  it  back  to  the 
same  position  in  which  the  issue  stood ;  they  are  imme- 
diately to  take  in  the  event  of  the  daughter's  death,  having 
married  without  consent,  and,  by  the  introduction  of  the 
proviso,  to  be  postponed  in  the  event  of  the  marriage  with 
consent,  the  testator  having  inserted  the  word  ''  imme* 
diately,"  for  the  purpose  of  taking  care  that  it  should  not 
come  in  conflict  with  the  proviso  which  he  afterwards  in-* 
tended  to  introduce ;  so  that  the  marrying  without  consent 
affects  only  the  time  at  which  the  estates  are  to  come  into 
possession,  and  does  not  at  all  affect  the  limitations.  Then 
it  becomes  a  limitation  which  is  to  take  effect  either  way* 
according  to  the  determination  of  that  state  of  circum«> 
stances;  and  if  the  state  of  circumstances  contemplated 
do  not  occur,  then  insianier,  [Lord  Abinger,  C.  B. — Does 
not  the  question  arise,  whether  the  words  ''  in  default  of 
such  issue  "  mean  "  in  default  of  the  issue  of  the  marriage 
without  consent  ;'*  or  whether  they  do  not  mean  "  in  de- 
fault of  the  issue  of  the  daughter  generally  ?  "]     With 
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respect  to  the  question  whether  the  words  ''  such  issue  **  ^^  %f^^^ 
amount  to  a  condition  or  a  conditional  limitation,  the  recent  ^ 

case  of  M'Kinnon  v.  SeweU  (a)  is  an  authority  to  shew  ToLDs&vr 
that  it  is  a  conditional  limitation,  and  not  a  condition.  colt. 
In  that  case  there  was  a  bequest  of  a  residue  to  D.  for 
life,  with  remainder  to  her  daughter  Z».  if  she  should  sur- 
vive her  mother  and  attain  twenty^one ;  but  if  not,  then 
to  such  other  children  of  D.  as  should  be  living  at  their 
mother's  decease  and  should  attain  twenty-one;  and  if  all 
such  other  children  should  die  under  twenty-one,  then 
over  to  J/. — D.  survived  her  daughter  £•,  and  her  only 
other  child  attained  twenty-one,  but  died  in  her  lifetime. 
It  was  there  held,  that,  on  the  death  of  D.  leaving  no  chil- 
dren, the  bequest  over  to  M.  took  effect :  and  that  the 
remainder  to  ''such  other  children"  was  a  conditional 
limitation,  and  not  a  condition,  and  that  in  the  event  the 
remainder  over  was  good.  [Aldersou^  B. — The  word 
**  such,'*  according  to  the  argument,  as  I  collect  it,  is  not 
a  description  of  the  particular  sort  of  issue  at  all ;  inas- 
much as,  whether  the  daughter  married  with  consent  or 
without  consent,  the  issue  are  to  take,  but  that  they  take 
immediately  in  the  one  case,  and  after  the  estates  to  be 
interposed  by  the  proviso  in  the  other :  therefore,  inas- 
much as  the  limitation  over  is  general  on  the  failure  of 
such  issue,  it  means  on  the  failure  of  the  issue  of  the 
body,  whether  they  take  mediately  or  immediately.]  The 
sisters  stand  exactly  in  the  same  position,  in  the  testator*s 
mind,  whether  the  daughter  marries  prudently  or  impru- 
dently :  only  as  he  proposes  a  reward  to  the  daughter  for 
her  prudent  marriage,  and  as  an  inaucement  to  her  to 
marry  properly,  he  proposes  to  give  that  in  the  event  of 
her  marrying  with  the  consent  of  the  trustees,  which  is 
ordinarily  expected  in  a  marriage  settlement,  namely,  an 
Cbtate  to  her  and'her  husband  for  their  joint  lives,  and  the 
life  of  the  survivor. 

(a)  2  Mylne  &  Keen,  202. 
VOL.  I.  T  M.  W. 
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fixcA.  of  Pleat,       Stinton  appeared  for  the  representative  of  the  surviving 
1836.  ^       ^  J 

trustee^  and 

Johnes  for  the  children  of  James  Bayley  Toldervy. 

Knight^  Preston^  and  Cooper^  for  the  defendant,  Sir 
John  Colt — Upon  the  sound  construction  of  this  will, 
Mrs,  Toldervy  was  entitled  to  the  estate  in  question  only 
in  the  event  of  the  testator's  daughter  marrying  without 
consent.  It  was  a  condition  precedent  depending  upon 
her  marriage  without  consent;  and,  as  that  event  has  not 
happenedi  that  remainder  never  vested.  It  has  been  pro- 
perly saidi  that»  in  considering  this  will,  the  Court  ought 
to  place  themselves  in  the  situation  of  the  testator,  and 
consider  the  state  of  his  family.  He  was  a  widower  with 
one  child,  a  daughter :  he  provides  in  his  will  in  the  most 
anxious  manner  for  his  daughter's  welfare,  and  she  is  the 
principal  object  of  his  care  and  attention.  It  is  plain  that 
he  intended  to  provide  for  his  own  posterity  in  preference 
to  any  other  class  of  persons,  and  that  in  no  event  should 
any  other  person  take  his  property  until  his  own  posterity 
were  exhausted.  It  is  the  will  of  a  man  who  knew  that 
his  only  child,  the  object  of  his  care  and  affection,  was  his 
heir-at-law  and  his  sole  next  of  kin,  and  that  what  he  did 
not  dispose  of,  the  object  of  his  principal  cane  and  solici- 
tude must  by  law  obtain.  There  are  certain  general  rules 
of  construction  of  all  wills,  and  which  will  be  material  in 
construing  the  present.  The  first  is,  that  no  Court  is  at 
liberty  to  depart  from  the  grammatical  and  proper  con- 
struction of  the  language  used  in  the  instrument,  unless 
required  by  an  evident  necessity  resulting  from  the  appa- 
rent intention  of  the  testator  to  be  coUectjed  upon  the 
whole  will.  [Parke,  B. — It  appears  to  me,  that  the  best 
language  in  which  that  rule  is  expressed  is  in  the  words 
of  Mr.  Justice  Burton^  in   Warburton  v.  Loveland(a)y 

(a)  1  Hudson  &  Brooke,  648. 
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where  he  applies  it  to  the  construction  of  statutes.]  Another  ExcH.  of  PUas, 
rule  of  universal  application  is,  that,  in  construing  a  will 
of  any  obscurity,  you  must  not  merely  contemplate  the 
events  which  have  happened*  but  those  which  might  by 
reasonable  possibility  have  happened.  [Lord  Abinger^ 
C.  B. — ^That  the  testator  might  reasonably  have  contem- 
plated.] Another  rule  is,  that  the  heir-at-law  has  a,primd 
Jaeie  title,  and  is  not  to  be  disinherited  without  express 
words,  or  unless  a  clear  intention  is  shewn  to  devise  the 
estate  to  another.  A  fourth  rule  is,  that,  although  in 
general  it  is  to  be  presumed  that  a  testator  sitting  down 
'  to  make  his  will  does  not  intend  to  die  intestate,  the  ob- 
servation loses  its  force  where  the  individual  who  would 
take  in  case  of  his  intestacy  is  noticed  in  the  will  as  an 
object  of  his  care  and  attention.  Fifthly,  that  you  must 
bear  in  mind  what  the  governing  motive  or  predominant 
feeling  of  the  testator  was,  to  be  collected  from  the  will, 
and  you  must  give  effect,  if  possible,  to  all  the  words  of 
the  will,  but  you  must  not  strain  obscure  words  to  bear  on 
a  subject  foreign  to  such  general  intention. 

First — Let  us  consider  this  will  as  if  no  power  to 
enable  the  trustees  to  make  a  settlement  on  his  daughter's 
marriage  with  consent  had  been  inserted  in  it;  and, 
secondly t  as  if  such  a  power  had  been  inserted.  On  the 
first  supposition  the  construction  of  the  will  is  obvious. 
The  testator  gives  his  whole  estates  to  the  trustees  upon 
the  trusts  after-mentioned.  It  is  quite  clear  that  an  equit- 
able limitation,  or  a  limitation  of  an  equitable  estate, 
whether  created  by  will  or  not,  is  subject  to  the  same 
redes  of  construction  as  a  limitation  of  a  legal  estate.  But 
there  is  a  distinction  between  trusts  executory  and  trusts 
executed.  In  the  former  the  Court  considers  the  inten- 
tion of  the  testator,  and  acts  according  to  it;  in  the  latter 
a  Court  of  equity  follows  the  law.  Jervoise  v.  The  Duke 
of  Northumberland  {a).    In  that  case  Lord  Eldon  says: 

{a)  1  Jac.  &  Walk.  670. 
t2 
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Exch.  of  Pkat,  *<  I  repeat,  where  there  is  a  trust  executory;  because  one  i» 
a  good  deal  confused  by  the  inaccuracy  of  the  expressions 
trust  executory  and  executed,  TMe  latter^  no  doubt,  in 
one  sense  of  the  word,  is  a  trust  executory — that  is,  if 
A.  B.  is  a  trustee  for  C.  D.,  or  for  C.  2>.  and  others,  that, 
in  this  sense,  is  executory,  that  C.  D.,  or  C.  Z>.  and  the 
other  persons,  may  call  upon  A.  B.  to  make  a  convey- 
ance and  execute  the  trust ;  but  these  are  cases  where  the 
testator  has  clearly  decided  what  the  trust  is  to  be ;  and, 
as  equity  follows  the  law,  where  the  testator  has  left 
nothing  to  be  done,  but  has  himself  expressed  it,  there 
the  effect  must  be  the  same,  whether  the  estate  is  equit- 
able or  legal.*'  This  is  not  a  trust  executory.  If  any- 
thing, it  is  a  trust  executed;  and,  as  a  consequence,  the 
will  must  be  read  precisely  in  the  same  manner  by  a  Court 
of  equity  as  it  would  be  read  by  a  Court  of  law,  if  all 
the  dispositions  in  the  will  were  of  the  legal  estate.  It 
is  thus  laid  down  in  Sanders  on  Uses  (a) : — **  It  is  a  maxim 
generally  received,  that  in  the  construction  of  trusts  the 
Courts  of  equity  adopt  the  rules  of  law  applicable  to 
legal  estates.*'  That  proposition  is  supported  by  what 
was  said  by  Lord  Hardmcke  in  Garth  ▼.  Baldwin  (6) : — 
*'  In  limitations  of  a  trust  either  of  real  or  personal  estate, 
the  construction  ought  to  be  made  according  to  the  con- 
struction of  limitations  of  a  legal  estate-— with  this  dis- 
tinction, unless  the  intention  of  the  testator  plainly  ap- 
pears to  the  contrary."  It  is  quite  clear,  therefore,  that 
in  this  part  of  the  will  there  being  no  conveyance  directed, 
and  nothing  to  be  done  by  the  trustees,  they  bad  not  the 
legal  estate  to  convey,  but  only  a  trust  executed.  The 
trusts  of  the  will  are,  to  pny  his  daughter  60/.  a-year 
until  she  attains  twenty*one,  if  she  remains  sole;  and 
after  that  period  the  further  sum  of  40^  until  she  attains 
the  age  of  thirty- one,  if  she  so  long  remains  sole  and 

(a)  4th  Edit.  p.  269.  (6)  2  Yes.  sen.  656. 
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unmarried.  It  then  goes  on — and  in  case  my  said  daughter  £*cA.  rf  PUat, 
Malleii  shall  either  ''die"  (which  must  be  rejected  to  *^^' 
make  sense  of  the  clause)  shall  either  before  she  shall 
have  attained  the  age  of  thirty-one,  or  afterwards,  marry 
without  the  consent,  &c.,  then  she  shall  be  paid  for  the 
term  of  her  life  50/.  a-year  to  her  separate  use ;  *•  and 
from  and  immediately  after  the  marriage  of  my  said 
daughter  without  such  consent  as  aforesaid,  I  will,  direct, 
and  device  that  all  the  said  freehold  hereditaments  shall 
be  in  trust  for  all  and  every  the  child  and  children  of  the 
body  of  my  said  daughter^**  which  includes  all  the  issue. 
It  then  goes  on — **  and  in  default  of  such  issue,  then  in 
trust.**  To  make  sense  of  that  it  is  necessary,  according 
to  grammatical  construction,  to  go  up  to  the  verb,  which  is, 
that  they  shall  **  stand  seised  in  trust.**  But  when  are  they 
to  stand  seised  in  trust  ?  From  and  after  the  marriage 
without  consent.  The  argument  on  the  other  side  is,  that, 
if  words  were  inserted  here,  it  would  be  different ;  but  they 
are  not  there,  and  the  whole  argument  is  founded  upon 
the  notion  that  the  testator  intended  in  any  event  that  his 
sisters  should  take.  But  no  such  intention  is  any  where  to 
be  found.  Considering  the  will  in  this  point  of  view, 
namely,  independent  of  the  subsequent  power  to  appoint 
in  case  of  a  marriage  with  consent,  can  it  be  a  question 
whether  the  title  of  the  ultimate  devisee  was  not  to  de- 
pend on  the  condition  annexed  to  the  life  estate?  In 
the  event  of  a  marriage  without  consent  the  words  are 
clear  and  plain.  The  grammatical  construction  of  the 
words  does  not  give  it  to  the  sisters,  and  it  cannot  be 
given  to  them  against  the  grammatical  construction  ex- 
cept to  fulfil  an  evident  intention  of  the  testator,  and  no 
such  intention  can  be  collected  from  the  will  If  the  will 
rested  here  there  could  be  no  doubt.  The  questions  to 
be  con^iden'd  are  those  which  have  arisen  in  many  other 
cases,  whether  when  in  a  series  of  limitations  there  is  a 
condition  or  a  contingency  plainly  affecting  one  set  of  a 
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Exek.  of  PUast  series  of  limitations,  it  is  or  is  not  to  be  carried  on  to 
1836 

the  other  limitations   of  the  series;   and  also  whether 

an  ultimate  limitation,  which  depends  on  the  failure  of  a 
prior  limitation,  ought  to  be  let  in,  when  the  prior  limi- 
tation never  comes  into  effect  at  all;  and  also  where, 
though  the  prior  limitation  comes  into  effect,  it  deter- 
mines not  in  the  mode  which  the  testator  has  pointed 
out  as  the  expected  mode  of  determination.  There  are 
many  cases  both  ways ;  but  Mr.  Justice  Bayley  has  given 
tlie  key  to  them  all  in  an  interlocutory  observation  in  the 
case  of  Warier  v.  Huichinson{a).  He  there  says:  *'  In  Doe 
v.  ShippQrd^  in  case  his  daughter  survived  her  husband, 
the  testator  created  a  variety  of  limitations  ;  and  the  Court 
considered  that  as  being  a  conditional  devise,  because 
they  said  the  testator  might  have  an  object — he  might 
wish  to  prevent  her  providing  foj  her  afler-born  children 
by  another  husband."  The  cases  bearing  on  this  subject 
are  Murray  v.  JoneM  (6),  Jones  v*  fVestcomb  (c),  GulUver 
V.  W%ckei{d)y  mfliamsv.Ckitty{e),Holmesv.Cradock(f), 
Parsons  v.  Parsons  {g),  Simpson  v.  Vickers  (A),  and  Hum'- 
ber stone  v.  Stanton  (t).  M'Kinnon  v.  Sewell  is  also  one 
of  the  same  class.  That  was  decided  on  this  principle^ 
that  it  cannot  be  inferred  to  be  a  testator's  intention  to 
give  the  estate  over  if  the  children  of  A.  should  die  under 
twenty-one,  but  not  to  give  it  over  if  such  children  never 
come  tfi  esse:  therefore  it  was  held,  that,  there  being 
merely  a  defective  specification  of  the  modes  in  which  the 
previous  limitations  might  fail,  the  limitation  over  must 
take  effect,  notwithstanding  the  previous  limitation  had 
failed  in  a  manner  not  contemplated  and  provided  for.  In 
Murray  v.  Jones  (it),  Sir  William  Grant  says:  **  It  is  clear 

(o)  1 B.  fit  C.  749;  3  D.  &  R.  68.  (f)  3  Ves.  320. 

(b)  2  Ves.  &  B.  313.  (g)  5  Ves.  678. 

(c)  1  Eq.  Cas.  Abr.  246.  (/«)  14  Ves.  341 . 

(d)  1  Wlls.  106.  (i)  1  Ves.  &  B.  386. 
.  (e)  3  Ves.  646.  {k)  2  Ves.  &  B.  322. 
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that  the  testatrix  was  not  here  prescribing  substantive  ^c^  qf  Pleat, 
conditions  in  the  proper  sense  of  the  word  on  wnich  the 
original  devises  should  depend ;  but  was  specifying  events 
in  which  the  former  limitation  would  fail,  and  an  opening 
would  be  made  for  that  which  was  to  be  substituted  in  its 
place/*  So  that  those  cases  do  not  touch  the  present, 
which  is  not  the  question  of  di.«placing  a  prior  limitation, 
or  letting  in  subsequent  devisees,  upon  the  ground  that 
the  mode  in  which  the  prior  limitation  fails  makes  no  differ- 
ence, but  is  really  a  question  whether  the  prior  condition  or 
contingency  does  not  over-ride  all.  The  doctrine  of  con- 
ditional limitations  is  of  very  early  origin.  The  first  case 
was  Hohrq/Vs  case  (a) ;  and  the  principle  which  pervades 
all  the  authorities^,  from  that  case  to  M*Kinnon  v.  Sewell^ 
is,  that  the  Court  will  never  construe  words  in  a  will  to  be 
words  of  limitation,  where  the  words  according  to  their 
natural  import  are  words  of  condition,  except  it  is  to  ef- 
fect the  manifest  and  undoubted  intention  of  the  testator. 
If  the  words  according  to  their  natural  import  are  words 
of  condition,  they  must  be  construed  as  words  of  condi- 
tion, unless  the  Court  can  collect  from  some  other  part 
of  the  will,  that  the  testator  did  not  mean  them  to  be 
words  of  condition,  but  only  words  of  limitation.  To 
apply  that  principle  to  the  present  case — the  failure  of 
issue  cannot  be  connected  with  the  marriage  without  con- 
sent, or  vice  versd.  The  one  is  not  comprehended  in  the 
other,  in  the  way  in  which  the  death  of  a  child  under 
twenty-one  is  comprehended  in  the  event  of  the  person 
named  having  no  child  at  all.  The  grammatical  construc- 
tion makes  the  condition  or  contingency  referable  equally 
to  the  remainder  over  and  to  the  preceding  estate.  In 
order  to  warrant  a  departure  from  the  ordinary  grammati- 
cal construction,  the  plaintiff  ought  to  ithew  an  intentioq 
on  the  part  of  the  testator  to  the  contrary ;  but  here  none 

(a)  Moore,  4&7. 
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Eich,  ef  Pleat,  such  IS  sliewn.  The  governing  motive  of  his  will  was  to 
protect  his  daughter  from  an  imprudent  marriage.  It  is 
submitted y  that  the  testator^s  sisters  were  never  intended 
to  take,  except  in  the  conjoint  event  of  a  marriage  without 
consent  and  a  failure  of  issue.  The  Court  has  been  asked 
to  read  the  word  *'  or'*  "  and ;  '*  and  there  are  many  cases 
in  which  the  Court,  to  effectuate  the  intention,  would  do 
so:  but  where  is  the  evidence  of  intention  here?  The 
words  upon  marriage  without  consent  govern  the  whole 
series  of  limitations,  down  to  the  limitation  of  the  remain- 
der in  fee  in  contingency  to  the  sisters  of  the  testator. 
There  has  here  been  a  partial  intestacy.  The  testator 
clearly  and  advisedly  left  a  portion  of  his  property  to  be 
dealt  with  by  the  law  ;  he  makes  no  will  as  to  the  rents 
which  shall  accrue  from  the  time  when  his  daughter  shall 
attain  thirty-one  unmarried.  Until  she  shall  die  or  marry 
he  makes  no  provision  for  it,  because  the  law  would  pro- 
vide for  it;  and  the  same  feeling  has  actuated  him  in  other 
parts  of  the  will.  In  the  event  of  a  marriage  without  con- 
sent, the  estate  is  strictly  settled  on  the  issue  of  the  mar^ 
riage ;  nay,  mor^,  if  there  should  be  no  issue,  and  to  guard 
against  her  husband  persuading  her  to  give  him  the  estate 
by  means  of  a  fine  or  otherwise,  he  settles  it  on  his  sister. 
Even  the  50/.  a  year  is  settled  to  the  daughter's  separate 
use.  Then,  what  is  there  inconsistent  with  holding  it  to 
be  his  intention,  that,  if  his  daughter  should  die  unmar- 
ried, she  was  to  have  the  disposition  of  her  own  property? 
There  is  no  intention  shewn  to  exclude  her  from  it.  The 
children  were  to  take  if  she  married  without  consent ;  and, 
in  default  of  issue  of  such  a  marriage,  the  sisters  were  to 
take.  When  once  a  marriage  without  consent  takes  place, 
the  condition  is  performed,  and  the  estate  becomes  fixed 
to  the  series  of  limitations  which  exhaust  the  fee. 

The  argument  has  hitherto  proceeded  as  if  the  will 
had  not  contained  the  subsequent  proviso ;  but  let  us 
now  consider  it  with  that  proviso  in  the  will.     The  testa* 
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Cor  reasons  thus — '*  I  have  protected  my  daughter  in  this  ^'ck,  of  Pleat, 
way,  but  a  case  may  arise  of  a  proper  marriage  with  con-  ^ 

sent,  and  in  which  my  trustees  may  think  a  settlement  Toldekty 
prudent ;  and  in  that  case,  I  give  them  power  to  interfere.*'  colt. 
Consider  the  subsequent  clauses  with  this  view.  The 
will  is, ''  Provided  always,  that,  in  case  my  daughter  shall, 
in  the  lifetime  of  W*  T.,  marry  with  his  consent,  or,  after 
his  decease,  with  the  consent  of  T.  Z>.,  or  the  legal  repre* 
sentative  of  the  survivor,  then  it  shall  and  may  be  lawful 
for  them,  or  the  survivor  of  them,  or  the  legal  representa- 
tive of  the  survivor,  to  convey  (which  is  a  mere  option) 
the  said  freehold  messuages,  &c.  unto  such  person  and 
for  such  uses  as  they  shall  think  proper,  so  that  the  same 
is  conveyed  and  assigned  upon  trust  only,  and  for  the  use 
of  my  said  daughter,  and  such  husband  as  she  shall  marry 
with  such  consent  as  aforesaid,  during  their  joint  lives, 
and  the  life  of  the  survivor  of  them,  but  not  without  im- 
peachment of  waste,  with  remainder  to  the  issue  of  the 
body  of  my  said  daughter,  in  such  manner,  shares,  and 
proportions  as  they  my  said  trustees,  or  the  survivor  of 
them'*  (there  is  here  an  accidental  inaccuracy,  as  he  does 
not  speak  of  the  representative  of  the  survivor),  ^*  shall 
think  proper  to  direct  and  appoint;  and,  for  want  of  such 
direction,  limitation,  or  appointment,  in  such  shares  and 
proportions  as  are  hereinbefore  limited  respecting  the 
same."  That  is,  to  the  issue,  and  nobody  else.  If  he 
had  intended  to  give  the  trustees  a  power  of  going 
beyond  making  the  settlement  on  the  daughter  and  her 
husband  and  issue,  he  would  have  said,  "  and  for  de- 
fault of  such  issue,  to  the  uses  and  upon  the  trusts 
hereinbefore  declared  respecting  the  same.**  But  he 
has  advisedly  left  the  ultimate  remainder  undealt  with,  as 
the  daughter  would  then  have  made  a  proper  marriage. 
The  Court  cannot  go  out  of  the  words  and  break  through 
the  rules  of  grammatical  construction,  and  transpose  a 
sentence  from  one  part  of  the  will  to  another,  without  an 
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£<«*•  ^^^^^'  eTident  necessity,  which  in  this  case  no  where  appears* 
Let  us  suppose  that  the  daughter  had  married  with  con- 
senti  and  the  trustees  had  omitted  to  execute  the  power 
of  making  a  settlement;  and  suppose  she  had  issue  of  that 
marriage:  upon  the  construction  contended  for  by  the 
plaintiffi  such  issue  never  could  hare  taken,  though  the 
issue  of  the  objectionable  marriage  would.  All  the  issue 
are  provided  for  only  in  a  given  event.  It  cannot  be  held 
that  the  issue  is  partially  provided  for,  and  then  that  the 
sisters  are  to  take  on  an  indefinite  £EuIure  of  all  the  issue 
of  whatsoever  marriage :  that,  of  course,  would  be  void 
for  remoteness.  The  argument  on  the  other  side  is  that 
which  was  used  in  Jones  v.  Westcombef  and  that  class  of 
cases,  vise,  that,  wherever  the  preceding  limitation  fails  of 
effect,  by  whatsoever  mode,  the  destruction  or  determina- 
tion of  it  lets  in  that  which  is  to  come  in  its  place.  Then, 
thb  is  a  case,  in  which,  if  that  argument  is  correct,  the 
issue  of  a  marriage  approved  of  by  the  testator,  the  issue 
of  his  favourite  child,  must  have  lost  the  estate  in  favour 
of  those  collateral  relatives.  No  issue  are  to  take  in  any 
event,  unless  on  a  marriage  without  consent,  by  the  first 
clause.  This  is  important,  as,  if  the  defendant  is  right,  it 
decides  the  whole  case.  By  the  first  clause,  there  is  never 
to  be  appointment,  appointor,  or  appointee,  unless  there 
is  a  marriage  without  consent,  which  over*rides  the  whole. 
But  for  the  intestacy,  there  is  nothing  out  of  which  the 
issue  of  a  marriage  without  consent  could  take.  Now, 
assuming  that  the  power  was  never  executed,  and  that 
there  is  a  marriage  with  consent — according  to  the  plain- 
tifi^s  argument,  the  issue  of  that  marriage  could  never 
take :  they  are  absolutely  disinherited,  unless  the  defen- 
dant's construction  is  right.  The  plaintiff*  says,  true  it 
is  no  issue  are  to  take  but  upon  a  marriage  without  con- 
sent ;  but  then,  if  there  be  no  issue  of  a  marriage  without 
consent,  there  is  nothing  precedent  to  the  limitation  to  us, 
and,  by  whatsoever  mode  the  limitation  is  out  of  the  case. 
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the  Other  is  let  in.    The  inevitable  consequence  of  that  is,  Exeh.  $f  PUat, 


that,  if  there  had  been  no  settlement,  the  issue  of  a  marriage 
with  consent  would  have  been  disinherited  in  favour  of 
the  collateral  relatives.  Is  that  a  construction  to  which  the 
Court  will  come,  and  for  which  they  will  force  the  language 
of  the  will,  and  interpose  phrases  ?  [Aldersom,  B. — The 
plaintiff  contends  that  there  being  a  settlement  which  dis- 
posed of  the  property  as  here,  the  sisters  inherit  as  soon 
as  the  issue  provided  for  by  that  settlement  b  at  an  end ; 
but,  if  they  had  made  no  setdenient,  she  would  have  taken 
it  altogether,  and  then  the  limitation  over  would  have  been 
defeated  by  that  omission.]  Entirely  so.  The  settlement 
only  provides  for  the  daughter  and  her  issue  by  that  par- 
ticular marriage,  leaving  the  ultimate  remainder  totally 
unprovided  for.  If  that  settlement  exhausted  the  power, 
the  issue  of  another  marriage  was  unprovided  for.  The 
testator  authorizes  the  trustees  to  convey  to  such  persons 
and  uses  as  they  shall  think  fit,  *'  so  that,"  by  which 
every  other  member  of  the  sentence  is  governed,  "  so  that 
the  same  is  conveyed  and  assigned  upon  trust  only,  and 
for  the  use  of  my  said  daughter  Malleit,  and  such  hus- 
band as  she  shall  marry  with  such  consent,**  &c*  Every 
limb  of  that  sentence  is  governed  by  '*so  that;*'  it  is  a 
condition  to  be  inserted  in  the  conveyance,  if  a  convey- 
ance shall  be  made;  the  whole  clause  is  inoperative  if  no 
conveyance  is  made.  Put  the  case  of  a  marriage  with 
consent  without  a  settlement.  This  is  a  settlement  upon 
a  marriage  with  consent,  but  confined  to  the  issue  of  the 
marriage  with  Mr.  CoU*  Suppose  he  had  died  leaving 
her  a  widow  without  issue,  there  b  no  power  of  making 
another  settlement,  as  the  trustees  have  not  the  power  to 
make  settlements  iaiieM  quoties.  The  power  being  ex- 
hausted, she  marries  again  without  any  further  settle- 
ment: then,  how  are  the  issue  of  that  marriage  to  take? 
Then  she  takes  as  heir-at-law,  and  would  be  entitled  to 
the  fee  of  the  estate.    [Parker  B. — Would  not  the  proper 


1836. 
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Exch.  of  PUas,  settlement  under  that  proyiso   be  a  settlement  on  the 
1836. 

^     issue  of  the  body  generally?]    Certainly.    Therefore  it 

ToLDERVT  is  open  to  the  argument  that  it  was  a  bad  or  ineffec- 
Colt.  tual  execution  of  the  power.  It  is,  however,  sufficient 
to  shew,  that  the  case  is  open  to  these  difficulties;  it 
would  still  leave  it  the  case  of  a  non-execution  of  the 
power.  In  that  view  it  is  only  capable  of  being  put  upon 
the  construction  that  this  second  clause  provides  for  the 
issue  of  a  marriage  by  consent  in  any  event.  But  it  is 
submitted  that  it  does  not ;  and  that  it  only  directs  what 
shall  be  the  terms  of  a  settlement  if  made.  But,  even  if  it 
were  conceded  that  this  clause  is  a  provision  in  any  event 
for  all  the  issue,  still  it  would  not  let  in  the  sisters,  except 
by  transposing  this  clause  and  transplanting  it  from  one 
part  of  the  will  into  the  middle  of  a  series  of  limitations, 
and  reconstructing  the  entire  sentence  for  the  purpose  of 
disinheriting  the  heir-at-law.  But  what  is  the  supposed 
obvious  necessity  of  doing  it  ?  To  deprive  the  daughter 
of  the  control  of  her  own  estate  in  the  event  of  the  issue 
failing.  The  only  object  of  the  testator  was  to  protect  his 
daughter  from  the  consequences  of  an  imprudent  marriage, 
with  which  this  ultimate  remainder  had  nothing  to  do. 
The  second  clause  does  not  touch  the  case  of  the  sisters ; 
it  does  not  carry  it  beyond  the  issue.  The  testator  has 
only  said  that  his  sisters  shall  take  on  failure  of  issue  of 
his  daughter  on  a  marriage  without  consent. 

There  are  some  cases  which  may  be  supposed  to  bear 
against  the  defendant,  but  which  in  reality  do  not.  The 
case  of  Davis  v.  Norton  (a)  was  one  calculated  to  try 
the  rule  to  the  utmost.  Mr.  FeamCt  in  speaking  of  that 
case,  says (6):  ''The  construction  in  these  cases  as  to  the 
restriction  of  a  contingency  to  the  estate  first  hinged  on 
it,  appears  to  depend  on  the  testator's  apparent  inten- 
tion, but  it  extends  it  further ;  for,  wherever  there  b  no 

(a)  2  P.  Wms.  390.  (6)  Fearne,  Cont.  Rem.  9th  edit.  236. 
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apparent  intention  in  view  in  this  respect  between  such  B^ch.  of  PUat, 
estate,  and  those  which  follow,  the  contingency,  it  seems, 
will  equally  affect  the  whole  ulterior  train  of  limitations ;" 
and  then  he  refers  to  Davis  v.  Norton.    In  Doe  v.  Ship^ 
pardt  Lord  Mansfield,  in  delivering  the  judgment  of  the 
Court,  says:  **  The  question  is,  whether  the  limitations 
over  are  to  take  effect  in  the  event  which  has  happened 
of  Thomas  Shippard,  the  husband,  having  survived  his 
wife,  the  testator's  daughter.    Now,  there  are  no  express 
words  limiting  the  estate  over  on  that  event,  and  yet  it  is 
plain  that  it  was  foreseen  by  the  testator,  for  he  gives  the 
rents  and  profits  to  the  husband  after  the  death  of  Jthe 
wife.    The  testator  then  proceeds  to  say,  '  And  in  case 
my  said  daughter  Rachel  shall  happen  to  survive  the  said 
Thomas  Shippard,  her  husband,  then   upon  trust,*  &c. 
The  Court  may  supply  the  omission  of  express  words,  (/* 
they  find  a  plain  intent,  but,  unless  that  is  the  case,  they 
cannot  do  it;  and,  upon  full  consideration  of  the  whole  of 
this  will,  we  do  not  find  there  is  sufficient  for  us  to 
gather  such  intent,  so  as  to  warrant  us   in  supplying 
the  omitted  words:    guesses  may  be  formed,  but  that 
is  not  enough.      Perhaps  quod  voluit  not  dixit.    We 
cannot  make  a  will  for  the  testator.    Conjectures  may  be 
made  both  ways.     The  argument  which  was  drawn  by 
Mr.  Hauforth^  from  the  devise  of  the  Lancashire  estate, 
turns  the  other  way.    There  may  be  a  reason  why  the 
testator  might  not  intend  the  limitations  over  to  take  place 
except  in  the  event  of  the  daughter's  surviving  her  hus- 
band, viz.  to  secure  the  estate  in  tail  to  his  grandson, 
Hewitt  Shippard,  against  any  preference  his  daughter 
might  shew  to  her  issue  by  any  subsequent  husband.    If 
she  did  not  survive  him,  there  could  be  no  danger  of  that 
sort,  as  the  estate  would  descend  to  Hewitt  Shippard. 
This  bears  no  resemblance  to  the  famous  case  of  Jones  v. 
Westcomb,^  (where  the  child  was  never  born),  *'  for  there 
the  intention  was  clear,  that,  failing  the  child,  the  eatate 
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^«A-  *C/*^^'  was  to  go  over  to  the  devisees  in  all  events-**  In  Doe  d. 
RadeUffe  v.  Bagshaw  (a),  there  was  a  devise  to  Margaret 
(an  only  child)  for  life,  remainder  to  the  first  son  of  her 
body,  ''  if  living  at  the  time  of  her  death/*  and  the  heirs 
male  of  such  son ;  and  for  default  of  such  issue,  to  the 
second  son  of  her  body,  '*  if  living  at  the  time  of  her 
death,**  and  the  heirs  male  of  such  second  son,  &c.,  and  for 
default  of  such  issue  male,  remainder  to  A.  Margaret 
had  one  son  who  died  in  her  lifetime,  leaving  a  son :  and 
it  was  held  that  Margaret  took  only  a  life  estate,  and  that 
neither  her  son  or  grandson  took  any  estate,  but  that  the 
remainder  to  A.  took  effect  Now,  that  was  a  strong  case ; 
for,  there  the  effect  of  adhering  to  the  words  was  to  dis- 
inherit the  testator*s  own  issue  in  favor  of  collateral  rela- 
tives. In  this  case  the  Court  is  called  upon  to  depart 
from  the  words  in  the  will  for  the  purpose  of  disinheriting 
the  issue.  There  are  a  great  variety  of  cases  in  which 
Judges  have  expressed  their  regret  at  being  obliged  to 
decide  according  to  the  language,  but  have  still  held 
themselves  bound  to  do  so.  Williams  v.  Cbitty  (b). 
Holmes  v.  Cradock  (c).  Doe  v.  Brabant  (rf).  Parsons  v. 
Parsons  {e\  Simpson  v.  Vickery  (/),  Humberstone  v.  Stan- 
ton  (g).  But  this  is  not  a  case  in  which,  by  applying  the 
words,  the  testator*s  own  issue  would  be  deprived,  but  in 
which  the  Court  is  called  upon  to  cut  down  and  diminish 
the  property  and  rights  of  the  testator's  only  child  in 
favor  of  collateral  relatives. — The  judgments  of  Lord 
Eldon,  in  Brown  v.  Higgs  (A),  and  The  Duke  of  Marl- 
borough V.  Lord  Godolphin  (f),  were  also  cited. 

Temple  replied,  citing  the  judgment  of  Lord  Eldon  in 

(fl)  6  T.  R.  612.  (/)  14  Vei.  341. 

{h)  3  Vcs.  545.  is)  1  Ves.  &  B.  385. 

(c)  3  Ves.  317.  (A)  8  Ves.  561. 

(rf)  4  T.  R.  706.  (i)  2  Ves.  sen.  61. 
(e)  5  Ves.  578. 
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Booth  V.  BlundeU  (a),  and  Sugden  on  Powers^  405,  and  Bxek.  of  pieas, 
relying  upon  M*Kinnon  v.  Sewell,  which,  he  contended,  '    ^ 

was  not  distinguishable  from  the  present  case.  Toldrrvt 

Cur.  adv.  vulL  ^^''^• 

In  Hilary  Vacation,  Lord  Abinoer,  C.  B.,  deKvered 
the  judgment  of  the  Court. — This  was  a  bill  filed  for  the 
purpose  of  obtaining  possession  of  an  estate  which  the 
plaintiff  claims  under  a  clause  in  the  will  of  Mr.  Jamet 
Bowman  Clarke.  The  case  came  before  me  first  upon  a 
motion  for  the  production  of  papers  and  title-deeds ;  and 
upon  that  motion  I  certainly  was  of  opinion  that  the  plain- 
tiff was  entitled  to  the  remainder  in  this  estate  upon  the 
death  of  the  testator's  daughter.  The  will,  however,  was 
obscure,  and  of  difficult  construction,  and  I  refrained  from 
pronouncing  any  judgment  upon  it  till  I  had  consulted 
another  member  of  the  Courts  my  Brother  Parke,  to  whom 
I  sent  it  without  any  comment  whatever,  or  any  sugges- 
tion as  to  what  my  opinion  was.  He  returned  it  to  me 
m  two  or  three  days,  with  rather  a  strong  opinion  in  confirm 
mation  of  my  own ;  and  I  in  consequence  delivered  my  judg** 
ment  in  favour  of  the  claim  of  the  plaintiff.  The  case  was 
afterwards  revived  upon  a  motion  for  a  receiver;  and,  as  the 
wSl  was  to  be  discussed,  and  the  plaintiff's  title  to  come 
under  consideration  a  second  time,  I  thought  it  expedient 
that  it  should  be  discussed  before  the  full  Court.  The 
case  accordingly  underwent  a  very  solemn  and  deliberate 
argument,  and  the  Court  have  desired  me  to  express  their 
obligation  to  the  counsel  on  both  sides  for  their  able, 
elaborate,  and  ingenious  arguments  upon  that  occasion. 
Many  new  lights  were  thrown  upon  the  consideration  of 
the  subject,  and  some  circumstances  in  the  will  were 
brought  more  distinctly  to  our  attention  than  had  occurred 
to  me  upon  the  first  argument ;  and  I  am  not  ashamed  to 

(a)  lMcriva]e,219. 
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Btch,  of  Pieoi,  confess  that  I  have  drawn,  upon  the  second  argument,  a 

V     conclusion  at  variance  with  that  which  I  drew  from  the 

ToLDEavr     first.     I  am  authorized  by  my  Brother  Parke  to  say  the 

Colt.        same  thing  for  him.    He,  also,  upon  the  second  argument, 

found  reason  to  change  his  opinion ;  and  I  have  now  to 

state  the  unanimous  opinion  of  the  Court  in  favour  of  the 

defendant,  Sir  John  Colt. 

Upon  the  first  occasion  I  thought  that  there  was  no 
doubt,  nor  do  I  now  doubt,  that,  if  the  testator's  attention 
had  been  called  to  the  particular  case  which  has  occurred, 
and  which  gives  rise  to  this  question,  he  would  have  de- 
clared his  intention  to  have  beep  in  favour  of  his  sisters. 
The  will  still  appears  to  me  to  be  obscure,  and  no  opinion 
which  can  be  given  upon  it  can  be  one  of  very  great  con- 
fidence. It  is  very  much  disjointed ;  the  clauses  are  thrown 
about  in  very  great  confusion;  and,  in  order  to  make  them 
intelligible,  the  best  mode  is  to  collect  the  different  mem- 
bers of  it,  and  join  them  together.  I  have  taken  some 
pains  to  do  so,  and  likewise  to  abbreviate  many  of  the 
clauses ;  and  it  appears  to  me  that  when  the  various  scat- 
tered provisoes  and  exceptions  are  put  together,  they  will 
assume  something  of  this  form :  — 

The  testator,  Mr.  James  Bowman  Clarke^  bequeathed 
the  whole  of  his  estate,  both  freehold,  leasehold,  and  per^ 
sonal,  to  Toldervy  and  Davis,  whom  he  made  his  execu- 
tors. He  gave  them  power  to  receive  the  rents  and  pro- 
fits; to  mortgage  the  real  estate,  for  the  purpose  of 
raising  money  for  the  payment  of  fines  upon  renewing  the 
leasehold  estates;  to  renew  the  leasehold  estates;  to  invest 
the  money  raised,  in  new  purchases  of  either  leasehold  or 
freehold  property ;  to  mortgage  for  the  purpose  of  raising 
money  to  accumulate;  and  to  invest  the  accumulations  in 
new  purchases,  and  in  the  mean  time  to  deposit  them  in  the 
Bank  of  England.  In  short,  he  gave  them  very  great 
powers  over  this  estate ;  and  declared  them  to  be  trustees 
for  the  objects  of  the  will.     The  objects  of  the  will  are 
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stated  to  be  these:  to  the  intent  and  purpose  that  his  tijieh,  of  PUats 
daughter  Malleii  should,  till  twenty-one,  if  sole  and  un  • 
married,  receive  annually  the  sum  of  60/.;  and  from  time  to 
time  thereafter,  till  she  should  attain  the  age  of  thirty-one, 
being  still  sole  and  unmarried,^receive  an  additional  an- 
nuity of  40/.     It  appeared  that  the  testator  had  but  one 
daughter.     Then  there  comes,  very  much  disjointed  from 
that  bequest,  in  a  remote  part  of  the  will,  this  proviso — 
*'  Provided  that  the  trustees  shall^be  authorized  and  em- 
powered, not  only  during  her  minority,  but  at  any  time  or 
times  afterwards,  till  she  arrives  at  the  age  of  thirty-one^ 
and  so  long  as  she  is  unmarried,  but  not  otherwise,  as  they 
shall  think  fit,  to  pay  and  apply  any  further  sums  beyond 
the  two  annuities  of  60/.  and  40/.  for  her  maintenance  and 
education,  or  her  advantage,  so  as  they  do  not  exceed  the 
amount  of  the  annual  rents  and  profits."    So  that,  in 
effect,  this  was  giving  to  her  these  annuities  at  all  events 
till  she  arrived  at  the  age  of  thirty-one  unmarried^;  and,  at 
the  discretion  of  the  trustees,  giving  her  the  benefit  of  the 
whole  of  the  rents  and  profits  till  she  came  to  that  age,  if 
she  remained  unmarried,  l)ut  not  otherwise.    Now,  those 
words  **  but  not  otheruAse**  are  very  important,  because 
they  shew  that,  if  she  married,  the  trustees  were  not  to 
give  her  more  than  what  was  otherwise  provided  for  her. 
Then  there  is  a  proviso  that  if  his  daughter  should^ 
either  before  or  after  thirty-one,  marry  without  consent  of 
the  trustees,  or  the  survivor  of  them,  she  should  be  paid ' 
an  annuity  for  her  life  only  of  50/.,  and  not  the  other  two 
annuities  of  60/.  and  40/.  before  mentioned.     '*  And  from' 
and  immediately  after  the  marriage  of  my  daughter,  with- 
out such  consent  as  aforesaid,  I  direct  that  the  said- 
estates'' (the  first  clause  relates  to  the  freehold  estate,  but 
the  subsequent  parts  oF  the  will  throw  together  the  whole, 
and  therefore  I  comprise  the   whole    in  one  statement' 
here)  ''  shall  be  in  trust  for  all  and  every  the.child  and 
children  of  the  body  of  my  daughter  lawfully  to  be  be*' 
VOL.  I.  u  M.  w. 
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^ck,  ofPieoit  gotten^in  such  shares  and  proportions,  manner,  and  form, 
as  the  trustees  shall  from  time  to  time  direct  and  appoint, 
with  or  without  power  of  revocation ;  and  for  want  of  such 
direction,  in  trust  for  such  child  or  children,  equally  to  be 
divided  between  them,  as  tenants  in  common,  and  the 
several  and  respective  heirs  of  the  body  of  such  child  and 
children  lawfully  issuing,  with  cross-remainders ;  and  if  but 
one  such  child,  then  to  that  child  alone,  and  the  heirs 
of  his  or  her  body  lawfully  issuing."  In  default  of  issue 
of  the  children,  the  testator  devises  the  property  to  his 
sisters.  By  a  subsequent  proviso,  the  testator  directs  that 
in  case  his  daughter  should  marry  without  consent,  and 
have  issue,  that  issue  should,  at  the  discretion  of  the  trus- 
tees, have  a  provision  for  their  maintenance  and  educa- 
tion during  their  minority,out  of  the  estate  so  bequeathed 
to  them,  until  they  should  be  respectively  entitled  to  their 
respective  shares  of  the  property  under  the  will. 

These  are  the  important  parts  of  the  will,  with  the  ex- 
ception of  a  proviso  for  the  case  of  the  daughter's  mar- 
riage with  consent,  to  which  I  shall  now  advert  That 
proviso  b  likewise  placed  in  a  remote  part  of  the  will,  and 
gives  to  the  trustees  power  to  convey  the  estates  to  new 
trustees,  upon  the  trusts  there  declared :  and,  supposing 
the  conveyance  to  be  made  in  pursuance  of  the  proviso, 
the  effect  of  it  is  to  give  an  estate  for  life,  with  benefit  of 
survivorship)  to  the  husband  and  the  wife,  and  then  an 
estate  tail  to  the  issue  of  the  body  of  the  wife,  as  tenants  in 
common,  in  such  shares  and  proportions  as  the  trustees 
chose  to  appoint;  and,  in  default  of  appointment,  in  such 
shares  and  proportions  as  before ;  that  is,  to  the  children 
as  tenants  in  common  of  an  estate  tail,  which  they  would 
take  as  purchasers.  But  that  clause  is  not  followed  by 
any  limitation  of  the  remainder  after  the  estate  tail  Upon 
the  former  argument,  it  struck  me  that  the  testator's  in- 
tention to  provide  for  the  sisters  was  very  apparent.  In 
the  first  bequest,  he  had  devised  the  remainder  expectant 
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upon  the  estate  tail  in  the  children4  to  the  two  Bisters;  &*ck.  of  Pieag, 

1836 
and  I  thought  that  he  had  a  design  to  proyide  for  his  sis-  ^ 

ters  this  estate  in  remainder  at  all  events.  Although  the  Toldbrvy 
will  was  expressed  obscurely  and  ambiguously}  it  had  oc-  colt. 
curred  to  me  that  by  putting  the  proviso  for  the  case  of 
a  marriage  with  consent  into  a  place  which  I  thought  I 
could  discover  to  be  its  proper  place,  that  would  remove 
all  difBeultieSyand  would  effectuate  the  testator's  intention, 
that  the  remmnder  to  the  sisters  should  take  effect  after 
die  estate  tail  given  to  the  children,  either  in  the  case  of 
a  marriage  without  consent,  or  a  marriage  widi  consent, 
and  that  the  proviso  was  merely  to  let  in  the  estate  for  life 
in  that  case.  That  was  the  impression  under  which  I  cer* 
tainlygave my  first  opinion;  but,  upon  the  elaborate  argu- 
ment which  we  have  had  upon  the  subject  since,  I  have 
seen  reaaon  to  change  that  opinion. 

Now,  let  us  see  what  it  is  that  the  children  take. — ^The 
estate  is  given  to  them  expressly  in  case  of  a  marriage 
without  consent.  The  remainder  is  to  take  effect  after 
that  estate  expires,  and  is  dependent  upon  that  estate, 
and  no  other.  That  is  the  first  remainder,  and  it  begins 
with  the  words,  **  and  for  default  of  such  issue.*'  Now, 
it  is  admitted  on  both  sides,  and  I  think  it  cannot  be  de- 
nied, that  the  word  "  issue"  there,  means  issue  of  the 
children.  It  cannot  mean  issue  of  the  daughter,  because 
no  estate  for  life  or  otherwise  is  given  to  the  daughter ; 
and,  therefore,  a  limitati(»i  to  the  sisters,  after  a  general 
failure  of  issue  of  a  person  who  was  to  take  no  interest 
on  which  the  remainder  could  depend,  would  have  been 
too  remote.  What  is  given  to  the  daughter,  in  case  of 
her  marriage  without  consent  is,  an  annuity  of  SOL,  and 
nothing  more;  and  immediately  the  children  are  bom, 
they  take  estates  tail,  liable  to  be  modified  by  any  direc- 
tion or  appointment  the  trustees  may  make.  If  they  make 
no  appointment,  they  take  estates  tail,  as  tenants  in  com- 
mon with  cross-remainders.     Then,  upon  what  does  the 

u2 


282  CASES  IN  THE  EXCHEQUER^ 

Exdt.  of  Pleat;  remainder  to.  the  sisters  depend?  It  depends  upon  that 
estate  tail*  If  that  estate  tail  is  taken  away,  the  remainder 
is  taken  away. 

The  question  has  been  argued  on  behalf  of  the  plaintiflT/ 
as  if  the  present  ought  to  be  ranged  under  that  class  of 
cases  in  which  it  is  contended  that  the  case  of  Murray  v, 
Jones  {a)f  and  the  more  modern  one  of  Mackinnon  v. 
SeweU{b),  are  comprised.  It  has  been  said » that  those 
cases  are  an  authority  for  the  proposition,  that  the  Court 
will  not,  where  it  is  contrary  to  the  apparent  intention  of 
the  testator,  allow  a  condition,  which  in  words  may  ap-. 
pear  to  be  a  preliminary  condition  of  vesting  the  estate,  to 
operate  upon  all  the  limitations  following  that  condition. 
Now,  it  appears  to  me,  that  that  is  not  the  true  character 
of  those  cases.  Those  cases  do  not  furnish  questions  upon 
the  operation  of  a  condition  upon  subsequent  limitationst 
but  they  are  mere  cases  respecting  the  construction  of  the 
condition  itself.  The  case  of  Murray  v.  Jones  arose  upon 
the  will  of  Lady  Bath.  The  person  who  drew  her  will 
used  a  multitude  of  unnecessary  words,  for  the  purpose 
of  giving  to  Mrs.  Fawcett  the  personal  estate,  in  case  Lady 
Bath  should  not  have  any  second  child  that  arrived  at  the 
age  of  twenty-one,  or,  being  a  daughter,  married  before 
that  age.  The  drawer  of  the  will  had  perplexed  himself 
by  putting  all  possible  cases,  when  he  meant  to  state  only 
one  case,  namely,  her  having  no  second  child  who  should 
arrive  at  the  age  of  twenty-one,  or  daughter  who  should 
marry  before  that  age.  Sir  William  Grant,  who  decided 
that  case,  put  it  upon  the  true  ground.  He  said,  she- 
meant  to  give  the  estate  to  Mrs.  Pawceii  and  her  children, 
in  case  she,  the  testatrix,  should  have  no  second  daughter 
or  son  that  arrived  at  the  age  of  twenty^one.  Why,  she 
had  no  children  at  all;  therefore,  she  had  none  that  ar- 
rived at  the  age  of  twenty-one.    Therefore  he  interpreted 

(a)  2  Ves.  &  B,  313.  (6)  2  Myl.  &  K.  202 ;  C.  P.  Coop.  224. 
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^he  conditioiii  however  obscurely  expressed,  to  include  Mjtch.  tf  Pleat, 
the  case  of  her  dying  without  having  any  children  who  ^'   ^ 

should  live  to  be  twenty -one ;  and  he  made  use  of  this  Toldbrw 
remarkable  expression: — **  that,  if  there  were  any  grada-  colt. 
lions  in  the  performance  of  the  condition,  she  had  more 
than  performed  it;*'  for,  whereas  she  meant  to  give  the 
estate  over,  if  she  left  no  second  child  that  arrived  at  the 
iige  of  twenty-one,  whereas  she  had  left  behind  her  no 
child  at  all,  therefore  she  could  not  have  left  one  that  ar- 
rived at  the  age  of  twenty-one.  He  illustrated  her  mean- 
ing further,  by  shewing  that,  in  another  part  of  the  will, 
in  declaring  who  should  be  the  ultimate  object  of  her 
.bounty  after  Mrs.  Fawceti  and  her  children,  in  case  they 
failed  to  exist,  she  makes  provision^  if  she  herself  should 
leave  no  children  behind  her,  and  Mrs.  Fawceii  should 
leave  no  children  behind  her,  that  then  the  estate  should 
go  to  a  third  party.  That  clearly  shews  that  her  inten- 
tion was  to  give  the  estate  to  Mrs.  Fawceti  and  her  family, 
in  case  she,  Lady  Bath,  should  die  without  leaving  any 
children.  It  is  perfectly  plain,  therefore,  that  that  was 
the  interpretation  of  the  condition  itself,  shewing  what  the 
condition  meant;  and  therefore,  that  no  question  could 
arise  there  of  a  condition  operating  upon  a  subsequent 
iimitation.  The  condition  did  operate  on  a  subsequent 
.'limitation,  and  there  the  condition  was  what  the  Master 
of  the  Rolls  interpreted  it  to  be,  and  not  that  for  which 
the  other  party  contended,  namely,  that  she  should  actually 
leave  a  child  living  after  her  death;  that  was  no  part  of 
the  condition.  The  case  of  M*Kinnon  v.  Sewell  was  one 
precisely  of  the  same  nature,  and  therefore  requires  no 
further  observation. 

On- the  other  side,  it  was  argued  by  the  counsel  for  the 
defendant,  that  this  case  ranges  itself  under  that  class  of 
xases  in  which  a  rule  of  construction,  founded  on  plain 
common  sense,  has  been  illustrated,  namely,  that,  where  a 
condition  precedes  a  certain  series  of  limitations,  each  of 
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^'ch.  ^^^^»  that  series  must  be  taken  to  be  affected  by  that  cooditioti, 
^  unless  there  is  a  manifest  Intention  upon  the  £eice  of  the 
ToLDERvr  will  to  be  collected  to  the  contrary ;  that  is  to  say,  in  other 
Colt.  words,  you  must  follow  the  plain  grammatical  construction 
of  the  will  in  giving  effect  to  the  limitations,  unless  you 
find  by  some  other  parts  of  the  will  that  the  testator's 
intention  was  to  deviate,  in  any  one  particular,  from  that 
plain  grammatical  construction.  The  question ,  then,  is^ 
whetlier  the  condition  upon  which  the  estate  tail  is  limits 
ed  to  the  children,  does  not  also  apply  in  this  will  to  the 
limitation  in  remainder  to  the  sisters.  It  appears  to  me, 
upon  the  words  of  the  instrument,  that  it  clearly  does. 
But  I  think  it  is  hardly  necessary  to  go  into  that  class  of 
cases  to  determme  the  construction  of  this  will,  as  far  as  it 
depends  on  the  first  and  second  limitation,  because,  as  I 
before  observed,  the  estate  tail  is  given  to  vest  in  the  chil- 
dren immediately  as  they  are  bom,  and  is  given  upon  the 
express  condition^  and  no  other,  of  the  marriage  of  the 
mother  without  consent,  and  therefore  the  remainder  over 
is  made  to  depend  upon  that  estate  tail.  Why  then,  if  the 
condition  was  not  performed,  that  estate  tail  could  not 
have  taken  effect;  and  if  you  take  that  estate  tail  away, 
what  becomes  of  the  remainder?  Now  if  it  were  lej^ti- 
mate  to  transfer  the  proviso  for  a  marriage  with  consent, 
immediately  after  the  limitation  to  the  children  upon  a 
marriage  without  consent,  and  to  make  it  part  of  the  same 
sentence,  then  undoubtedly  the  limitation  over  to  the  sisters 
would  depend  upon  the  one  estate  tail  as  well  as  upon  the 
other ;  and  if  it  depended  only  upon  that,  I  own  I  should 
have  had  the  courage,  in  order  to  meet  the  apparent  in- 
tention of  the  testator,  to  have  transferred  the  proviso  in 
that  manner,  under  the  authority  of  several  cases  well 
known  to  gentlemen  who  are  in  the  habit  of  considering 
these  subjects,  in  which  the  opinion,  rather  widely  laid 
down  by  Mr.  Justice  Buller,  in  Doe  v.  Wilkinson  (a),  has, 

(fl)  2  T.  R.  223. 
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however,  been  acted  upon ;  where  he  says  thai  the  Court  £*^  ¥  p^^m, 
may  mould  and  transpose  the  clauses  of  a  will,  for  the  ^ 

purpose  of  giving  eflfect  to  the  Intention  of  the  testator.  Toldbrvy 
But  I  find  this  extraordinary  fact  in  this  will — I  find  a  Co». 
clear  case  in  which  the  sisters  could  by  no  means  have 
any  remainder  at  all,  and  that  is  this :  the  testator  has  pro- 
vided for  his  daughter  till  she  arrives  at  the  age  of  thirty* 
one  unmarried ;  and  he  has  provided  for  her  also  if  she 
marries  before  or  after  thirty-one;  but,  if  she  remains 
single  from  thirty-one  to  the  day  of  her  death,  the  only 
provision  made  for  her  is  a  provision  by  law ;  there  is  no 
provision  by  this  will.  It  was  argued  in  that  case  that  he 
must  be  supposed  to  intend  to  die  intestate.  I  do  not 
think  he  intended  any  such  thing;  but  a  maii  may,  without 
intending  to  die  intestate  in  effect,  make  no  provision  at 
all  but  what  the  law  makes.  It  appears  to  me  a  confusion 
of  ideas  to  say  that  a  man  intends  to  die  intestate  wheh 
he  makes  a  will,  because  he  probably  intends  to  devise 
everything;  but  it  happens  very  of^n  that  he  omits  to 
make  a  devise  of  a  particular  interest ;  and  if  it  is  a  casus 
omissus,  a  Court  of  law  cannot  supply  it  afterwards.  Now, 
then,  suppose  the  daughter  had  never  married  at  all,  why, 
the  object  of  the  trusts  given  to  the  trustees  being  to  pro- 
vide for  a  particular  person,  the  daughter,  her  children, 
her  husband,  and,  in  one  case,  for  the  persons  in  remain- 
der, who  are  specified  in  the  will,  if  she  does  not  marry 
at  all,  there  is  an  end  of  their  trust,  except  that  which  the 
law  raises  for  the  benefit  of  the  daughter.  What  estate, 
then,  does  she  take  ?  Not  an  estate  for  life — she  takes  no 
particular  estate — and  therefore  no  remainder  can  depend 
upon  her  life.  She  takes  no  estate  tail,  and  therefore  no 
remainder  can  depend  upon  that  estate.  She  clearly  takes 
an  estate  in  fee,  liable,  if  you  please,  to  be  divested  by  her 
marriage,  with  or  without  consent,  after  thirty-one;  but 
yet,  if  she  retimins  unmarried  after  thirty-one,  and  dies,  it 
is  clear  that  she  dies  seised  of  an  equitable  estate  in  fee  in 
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^xch.  qf  Pleat,  all  these  premises;  and  it  goes,  therefore,  to  her  heir  at* 
law,  or  is  devisable  by  her  will. 

There  is  one  case,  therefore,  where  clearly  the  testator 
has  omitted  to  make  any  provision  for  his  sisters  at  all,  or 
to  give  any  such  estate  as  could  support  any  remainder  to 
the  sisters.  Well,  then,  it  is  asked,  and  I  think  very  pro- 
perly asked,  as  one  case  of  that  sort  was  plain,  manifest, 
and  incontrovertible,  why  should  not  the  other  case  also 
of  a  marriage  with  consent  be  ranged  under  the  same  class 
of  cases  either  of  a  design  to  die  intestate,  if  you  please 
so  to  put  it,  or  of  a  casus  omissus;  and  why  should  you 
supply  it  in  one  case  more  than  the  other  ?  Why,  it  is 
very  remarka;ble  that  in  the  proviso  for  a  marriage  with 
consent,  the  estate  tail  is  given  to  the  children  in  a  differ- 
ent manner.  The  first  estate  tail  vests  in  them  the  mo- 
ment they  are  born.  They  take  as  purchasers  in  both 
cases ;  but  in  the  first  case  they  take  the  estate  tail  from 
the  moment  they  are  born;  in  the  other,  the  estate  is 
given  to  the  husband  and  the  wife  for  life,  and  for  the 
life  of  the  survivor ;  and  then,  the  estate  tail  depending  on 
that  estate  for  life  goes  to  the  children.  Undoubtedly 
that  would  make  no  difference,  if  it  were  followed,  either 
in  words  or  by  construction,  with  a  remainder  over  to  the 
sisters.  But  that  proviso  for  a  marriage  with  consent 
is  followed  by  no  such  remainder  to  the  sisters.  Now, 
where  shall  I  put  it  in  the  will?  What  right  have  I 
to  say,  as  I  first  thought  I  had,  that  I  can  put  it  before 
the  limitation  of  the  remainder  to  the  sisters?  Suppose 
he  himself  had  inserted  it  in  an  earlier  part  of  the  will, 
and  he  might  still  have  put  it  immediately  after,  instead 
of  before,  the  limitation  in  remainder';  if  he  had  so  done, 
the  same  difficiilty  would  have  occurred  as  occurs  now, 
though  placed  after  it  at  a  greater  distance.  I  cannot  sayj 
therefore,  with  any  certainty,  that  he  intended  that  the 
limitation  to  the  sisters  of  a  remainder  dependent  on  a 
particular  estate  tail,  granted   upon  a  certain  condition 
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onlyi  was  intended  by  him  to  foHow  the  estate  tail  granted  Exeh.  of  pum, 
upon  another  condition,  and  in  a  diSerent  part  of  bis  will ;  "^ 
he  not  having  followed  it  out  by  stating  any  remainder  to  Toldervy 
the  sisters  after.  If  I  were  asked  my  opinion  of  the  inten-  coLt. 
tion  of  the  testator,  if  the  case  had  been  suggested  to  him, 
I  should  say,  that,  if  he  had  been  told,  "  You  have  made  a 
provision  for  your  sisters  in  case  of  a  particular  marriage 
without  consent ;  but  in  the  other  parts  of  your  will  you 
have  left  no  provision  for  them,  as  to  your  estates  be- 
queathed to  your  daughter  in  case  she  should  not  marry, 
or  should  marry  with  consent,  and  die  without  issue ;"  I 
should  think  it  very  probable  indeed  he  would  have  said — 
''Then  supply  that  omission,  and  give  them  the*  remain- 
der oven"  But  a  Court  of  justice  has  no  right,  in  inter* 
preting  a  will,  to  make  a  probable  conjecture  of  what  a 
testator  would  have  done  in  a  particular  case,  and  then  to 
do  it  for  him,  when  there  are  no  words  in  the  will  to 
justify  that  course.  We  are  bound  to  find  out  the  inten- 
tion of  the  testator;  and^  though  that  intention  be  ex- 
pressed obscurely  or  ahibiguously,  yet  if  it  is  expressed 
in  words  somehow  or  other,  or  expressed  by  so  strong 
an  implication  that  you  cannot  avoid  seeing  he  con- 
templated the  thing  and  meant  it,  though  he  has  not 
expressed  it  accurately;  in  that  case  you  are  bound,  if 
.you  can  find  such  intention  obscurely  expressed  or  clearly 
implied  in  the  will,  to  give  e£fect  to  it,  and  very  often  to 
mould  and  modify  the  will  in  such  a  way  as  to  give  effect 
to  the  intention  that  he  either  clearly  has  expressed  or 
intended  to  express.  But,  if  the  words  do  not  express 
any  such  intention,  it  is  not  because  you  can  conjecture 
such  intention  to  be  highly  probable,  that  you  are  to  in- 
sert words  in  order  to  give  effect  to  it.  The  testator  has 
not  done  what  he  probably  would  have  done,  had  the 
case  occurred  to  him ;  but,  if  he  has  not  done  it,  a  Court 
of  law  has  no  right  to  do  it  for  him*  It  therefore  appears 
to  me  that  we  cannot,  by  anything  but  a  probable  conjee^ 
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**<^*!^^''«»  ture>  whicbj  in  my  opinioiiy  the  Court  has  na  right  to  act 
upon,  insert  this  proviso  immediately  before  the  limita^ 
tion  over  of  the  remainder  to  the  sisters.  And  if  we  can* 
not  do  that,  then  the  limitation  over  to  the  sisters  clearly 
depends  upon  the  conditional  estate  tail  given  to  the 
children ;  and  as  that  conditional  estate  tail  never  existed 
in  the  case  that  has  occurred,  of  course  the  remainder 
falls  to  the  ground. 

I  ought  to  state  that  it  is  the  opinion  of  some  of  the 
Judges,  and,  for  aught  I  know,  all  of  them — certainly,  two 
have  expressed  it  to  me— that  the  proviso  for  making  a 
settlement  in  the  case  of  a  marriage  with  consent  was  not 
imperative  upon  the  trustees.  I  own  that  I  myself  do  not 
entirely  concur  in  that  opinion.  I  am  inclined  to  think, 
that,  although  the  words  used  in  that  proviso  are,  **  it 
shall  and  may  be  lawful,"  the  trustees  would  probably 
have  been  compelled,  if  the  necessity  had  arisen,  to  make 
that  conveyance,  or  to  hold  the  estate  in  trust  for  the 
children.  That  depends  on  a  class  of  cases  of  which 
Brown  v.  Higgs  is  a  leading  authority  in  modern  times. 
Upon  that,  and  other  cases  of  the  same  nature,  I  think  it 
cannot  be  doubted,  that,  where  an  apparent  power  is  com- 
bined with  a  trust,  if  the  power  is  not  executed,  a  Court 
of  equity  will  execute  the  trust  in  some  manner;  and 
therefore,  that,  if  the  trustees  in  this  case,  supposing  chil- 
dren to  have  been  born  after  a  marriage  with,  consent, 
bad  omitted  to  make  any  conveyance  at  all,  a  Court  of 
equity  would  have  allowed  the  children  to  have  the 
benefit  of  that  clause  in  the  will,  considering  it  as  a  trust 
combined  with  a  power.  However,  the  judgment  of  the 
Court  in  this  case  must  be  given  without  reference  to  that 
interpretaUon ;  because,  as  the  other  Judges  are  of  opinion 
that  it  was  a  matter  of  mere  discretion  in  the  trustees,  if 
they  are  right  in  that  opinion,  there  can  be  no  doubt  at  aM 
that  the  plaintiff  would  have  no  claim.  But  the  ground 
upon  which  we  are  all  agreed  in  giving  judgment  for  the 
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defisiidaiitB  in  thia^  that  we  think  we  cannot  indulge  in  con-  £«<^A•  </  ^^<> 
jecture  for  the  purpose  of  introducing  one  proviso  into 
another  place  than  where  it  exists  in  the  will,  and  into 
that  precise  place  which  would  make  it  give  effect  to  the 
limitation  over  of  the  remainder  to  the  sisters.  We  think 
we  cannot  do  that  but  bj  conjecture,  which  we  have  no 
right  to  indulge  in ;  and  upon  this  ground  the  bill  must  be 
dismissed. 

Decree  accordingly. 


NOTE. 

In  th«  case  of  D<nf  v.  Day,  ante,  p.  39,  B.  V,  WUUams,  on  a  subse- 
quent day,  renewed  his  motion  for  a  rule  for  judgment  as  in  case  of  a 
nonsuit,  urging  that  it  would  be  de«rable  to  settle  the  practice,  and  the 
Court  granted  him  a  rule.  On  consideration,  however,  he  declined  to 
draw  it  up,  and  no  more  was  heard  of  the  case. 


£ND  OF  HILARY  T£RM. 
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ARGUED  AND  DETERMINED 
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REGULA  GENERALIS— Examination  of 

Attorneys. 

•Beguktioni  approved  by  the  Judges  in  Easter  Term,  1836, /or  the  JB«- 
amination  of  Persons  applymg  to  he  admitted  as  Attorneys  of  the  Courts 
of  King's  Bench,  Common  PleaSp  or  Exchequer^  pursuant  to  the  Rule 
of  Court  made  in  Hilary  Term,  1836. 

TThEREAS  by  a  rule  of  the  Courts  of  King's  Bench, 
Common  Pleas,  and  Exchequer,  made  in  Hilary  Term^ 
1836,  it  was  ordered,  that  the  several  masters  and  pro- 
thonotaries  for  the  time  being  of  the  said  courts  respec- 
tively, together  with  twelve  attorneys  or  solicitors,  should 
be  appointed  by  a  rule  of  Court  in  Easier  Term  in  every 
year,  to  be  examiners,  for  one  year,  of  persons  applying 
to  be  admitted  attorneys  of  the  said  Courts,  any  five  of 
whom  (one  whereof  to  be  one  of  the  said  masters  or  pro- 
thonotaries)  should  be  competent  to  conduct  the  examina- 
tion ;  and  that*  from  and  after  the  last  day  of  the  present 
Easter  Term,  subject  to  such  appeal  as  thereinafter  men- 
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tioned,  no  person  should  be  admitted  to  be  sworn  an  attor*  1836. 
ney  of  any  of  the  said  Courts,  except  on  production  of  a 
certificate,  signed  by  the  major  part  of  such  examiners 
actually  present  at  and  conducting  his  examination,  testi- 
fying his  fitness  and  capacity  to  act  as  an  attorney ;  such 
certificate  to  be  in  force  only  to  the  end  of  the  term  next 
following  the  date  thereof,  unless  such  time  should  be 
specially  extended  by  the  order  of  a  Judge :  And  it  was' 
further  ordered,  that  the  examiners  so  to  be  appointed' 
should  conduct  the  said  examinations  under  regulations 
to  be  first  submitted  to  and  approved  by  the  Judges ;  and 
that,  until  further  order^  such  examinations  should  be 
held  in  the  hall  or  building  of  the  incorporated  Law 
Society  of  the  United  Kingdom,  in  Chancery  Lane,  on 
such  days  (being  within  the  last  ten  days  of  every  term)  as 
the  said  examiners,  or  any  five  of  them,  should  appoint ; 
and  that  any  person  not  previously  admitted  of  any  of  the 
three  courts,  and  desirous  of  being  admitted,  should  give 
a  term's  notice  of  his  intention  to  apply  for  examination, 
by  leaving  the  same  with  the  secretary  of  the  said  society, 
at  their  said  hall : 

And  whereas,  by  a  rule  of  all  the  said  courts,  made  in 
this  present  Easier  Term,  it  was  ordered,  that  the  several 
masters  and  prothonotaries  for  the  time  being  of  the  said 
courts  respectively,  together  with  Thomas  Adlington^ 
Jonathan  Brundretif  Oeorge  Frere,  James  William  Fresh- 
JieU,  James  HaU^  Bryan  Holme^  William  Lowe,  Edward 
Rowland  Pickering,  Samuel  White  Sweet,  WUOam  Tooie, 
Richard  White,  and  Edward  Archer  Wilde,  gentlemen, 
attorneys,  should  be,  and  the  same  were  thereby  appointed 
examiners  for  one  year  then  next  ensuing,  to  examine  all 
such  persons  as  should  desire  to  be  admitted  attorneys  of 
all  or  either  of  the  said  courts  from  and  after  the  last  day 
of  that  term;  and  that  any  five  of  the  said  examiners,  one 
of  them  being  one  of  the  said  masters  or  prothonotaries, 
should  be  competent  to  conduct  the  said  examination,  in 
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1836.        pursuance  of  and  subject  to  the  provisions  of  ihe  said  rule 
"  in  Hilary  Term  last : 

In  pursuance  of  the  said  rules,  the  following  regulations 
for  conducting  the  said  examinations  have  been  submitted 
to  and  approred  by  the  judges  of  the  said  courts, 

L  That  every  person  applying  to  be  admitted  an  attor- 
ney of  any  of  the  said  courts  pursuant  to  the  said  rules, 
shall,  within  the  first  seven  days  of  the  term  in  which  he 
is  desirous  of  being  admitted,  leave  or  cause  to  be  left 
with  the  secretary  of  the  said  incorpofatad  Law  Society, 
his  articles  of  clerkship,  duly  stamped^  and  also  any  as- 
signment which  may  have  been  made  thereof,  together 
with  answers  to  the  several  questions  hereunto  anoezed, 
signed  by  the  applicant,  and  also  by  the  attorney  or  attor- 
neys with  whom  he  shall  have  served  his  clerkship. 

2.  That,  in  case  the  applicant  shall  shew  sufficient 
cause,  to  the  satisfaction  of  the  examiners,  why  the  first 
regulation  cannot  be  fully  complied  with,  it  shall  be  in  the 
power  of  the  said  examiners,  upon  sufficient  proof  being 
given  of  the  same,  to  dispense  with  any  part  of  the  first 
regulation  that  they  may  think  fit  and  reasonable. 

S»  That  every  person  applying  for  admission  shall  alsO) 
if  required,  sign  and  leave,  or  cause  to  be  le^  with  the 
secretary  of  the  said  society,  answers  in  writing  to  such 
other  written  or  printed  questions  as  shall  be  proposed  by 
the  said  examiners  touching  his  said  service  and  conduct; 
and  shall  also,  if  required,  attend  the  said  examiners  per- 
sonally, for  the  purpose  of  giving  further  explanation 
touching  the  same ;  and  shall  also,  if  required,  procure 
the  attorney  or  attorneys  with  whom  he  shall  have  served 
his  clerkship  as  aforesaid,  to  answer,  either  personally  or 
in  writing,  any  question  touching  such  service  or  conduct, 
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or  shall  make  proof  to  the  satisfaction  of  the  said  ex- 
aminers of  his  inability  to  procure  the  same. 

4.  That  every  person  so  applying  shall  also  attend  the 
said  examiners  at  the  hall  of  the  said  society,  at  such  time 
or  times  as  shall  be  appointed  for  that  purpose^  pursuant 
to  the  said  rule,  as  the  said  examiners  shall  appoint,  and 
shall  answer  such  questions  as  the  said  examiners  shall 
then  and  there  put  to  him  by  written  or  printed  papers, 
touching  his  fitness  and  capacity  to  act  as  an  attorney* 

5.  That  upon  compliance  with  the  aforesaid  regulations, 
and  if  the  major  part  of  the  said  examiners  actually  pre- 
sent at  and  conducting  the  said  examination  (one  of  them 
being  one  of  the  said  masters  or  prothonotaries,)  shall  be 
satisfied  as  to  the  fitness  and  capacity  of  the  person  so  ap- 
plying to  act  as  an  attorney^  the  said  examiners  present, 
or  the  major  part  of  them,  shall  certify  the  same  under 
their  hands  in  the  following  form^  vix. : — 

**  In  pursuance  of  the  rules  made  in  Hilary  and  Easier 
Terms,  18S6,  of  the  Courts  of  King*s  Bench,  Commtm 
Pleas,  and  Exchequer,  We,  being  the  major  part  of  the 
examiners  actually  present  at  and  conducting  the  examina- 
tion of  A.  B.,  of  &c.,  do  hereby  certify,  that  we  have  ex- 
amined the  said  A.  B*,  as  required  by  the  said  rules :  and 
we  do  testify  that  the  said  A.  B.  is  At  and  capable  to  act 
as  an  attorney  of  the  said  courts.'' 

(Signed  by  all  the  Judges). 


Questions  as  to  due  Service,  to  be  answered  by  the  Clerk. 

1.  What  was  your  age  on  the  day  of  the  date  of  your  articles? 

2.  Have  you  served  the  whole  term  of  your  articles  at  the  office  where 
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1836!  the  attorney  or  attorneys  to  whom  you  were  articled  or  assignee!  carried 

V     ''        on  his  or  their  husiness?  and  if  not,  state  the  reason. 

3.  Have  you,  at  any  time  during  the  term  of  your  articles,  heen  absent 
without  the  permission  of  the  attorney  or  attorneys  to  whom  you  were 
articled  or  assigned?  and,  if  so,  state  the  length  and  occasions  of  such 
absence. 

4.  Have  you,  during  the  period  of  your  articles,  been  engaged  or 
concerned  in  any  profession,  business,  or  emplo3rment,  other  than  your 
professional  employment  as  derk  to  the  attorney  or  attorneys  to  whom, 
you  were  articled  or  assigned? 

5.  Have  you,  since  the  expiration  of  your  articles,  been  engaged  or 
concerned,  and  for  how  long  time,  in  any  and  what  profession,  trade, 
business,  or  employment,  other  than  the  profession  of  an  attorney  or 
solicitor? 

Qu^tiont  0$  to  due  Service,  to  be  amtwered  by  the  Attorney* 

1.  Has  A.  B.  served  the  whole  term  of  his  articles  at  the  office  where 
you  cany  on  your  business?  and,  if  not,  state  the  reason. 

2.  Has  the  said  A.  £.,  at  any  time  during  the  term  of  his  articles,  been 
absent  without  your  permission?  and,  if  so,  state  the  length  and  occasions 
of  such  absence. 

3.  Has  the  said  A.  JB.,  during  the  period  of  his  articles,  been  engaged 
or  concerned  in  any  profession,  business,  or  emplojrment,  other  than  his 
professional  employment  as  your  articled  clerk  ? 

4k  Has  the  said  A.  B,,  during  the  whole  term  of  his  clerkship,  with, 
the  exceptions  above  mentioned,  been  faithfully  and  diligently  employed 
in  your  professional  business  of  an  attorney  or  solicitor? 

5.  Has  the  said  A,  B.,  since  the  expiration  of  his  articles,  been  engaged 
or  concerned,  and  for  how  long  time,  in  any  and  what  profession,  trade, 
business,  or  employment,  other  than  the  profession  of  an  attorney  and 
solicitor? 

And  I  do  hereby  certify  that  the  said  A.  B.  hath  duly  and  faithfully 
served  under  his  articles  of  clerkship  (or  assignment,  as  the  cage  f/u^  be,) 
bearing  date  &c.  for  the  term  therein  expressed ;  and  that  he  is  a  fit  and 
proper  person  to  be  admitted  an  attorney. 


The  following  notice  has  been  posted  up  in  the  Common 
Law  Courts,  and  at  the  Judges'  Chambers,  and  all  the  law 
offices : — 
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1836. 
BXAllINATION  OF  ATTORNEYS  UNDER  THE  RULES  OF  HILARY        ^      y      * 

AND  EASTER  TERMS|  1836. 

Tub  articles  of  clerkship,  and  answers  to  questions  touch- 
ing the  due  service  and  good  conduct  of  persons  applying 
to  be  admitted  attornies^  are  to  be  left  with  the  secretary 
of  the  incorporated  Law  Society,  at  the  Hall  in  Chancery 
Lane,  within  the  first  seven  days  of  term  (viM.  between 
the  2Srd  and  30th  May  inclusive). 

The  first  examination  will  take  place  at  the  Hall  of  the 
incorporated  Law  Society,  on  Saturday,  the  4th  of  June, 
and  commence  at  ten  o'clock  in  the  forenoon.  The  ap- 
plicants are  required  to  attend  in  the  Hall  at  half-past 
nine  on  the  day  of  examination. 

Application  for  further  information  may  be  made  to  the 
Secretary. 

17th  May,  18S6.  R.  Mauobam. 


Exparte  Jambs  Parr^. 

ARCHBOLD  moved  for  the  re-admission  of  an  attorney,  ^n  attorney 
without  making  any  affidavit,  and  without  putting  up  any  !j**.{**J****" 
notice.    The  applicant  had  been  an  attorney  practising  in  admitted,  in  an- 
the  Welsh  Courts  of  Great  Session,  and,  on  the  passing  of  a  H^tto  be  ad- 
the  1 1  Geo.  4  &  1  WiU.  4,  c.  70,  was  admitted  in  this  Court,  ™^  ?;;^-;*- 
and  also  in  the  King's  Bench.  He  afterwards  discontinued  Court  aa  of 

ooune*  without 

practising,  and  ceased  to  take  out  his  certificate  for  some  gtving  any  do« 
years;  but  he  had  since  been  re-admitted  in  the  King's  ^n^any^exa- 
Bench.    That  was  sufficient,  on  the  authority  of  the  case  «un*^i>- 
of  Exparte  Yates  (a),  to  entitle  him  to  be  re-aidmitted  in 
this  Court  as  of  course* 

Parke,  B«— The  party  being  already  an  attorney  of  the 

(a)  IDowLP.C.  724. 
TOL.  I.  X  M.  W. 
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Ex  parte 
Parrt. 


^^Xf'^"'  ^^^^^  Court,  has  no  doubt  a  right  to  be  admitted  in  this 
^     Court  as  of  course. 

Motion  granted  (a). 

attorneys  of  the  other  Courts 
ne? ertheless  presented  themsel? es 
to  be  admitted  in  this  Court  pre- 
^ously  to  the  last  day  of  the  term, 
when  the  new  rules  took  effect-^ 
See  the  11  Geo.  4  &  1  Will.  4,  c. 
70,8.10. 


(a)  On  a  subsequent  day,  the 
Court  took  occasion  to  state  that 
the  new  rules  as  to  the  examina- 
tion and  admission  of  attorneys 
would  not  apply  to  those  who 
were  already  admitted  in  any  of 
the  Courts.    A  great  number  of 


An  affidATit  of 
debt  in  an  ac- 
tion by  the  in^ 
donee  against 
the  drawer  or 
indorserof  a  bill 
of  exchange, 
must  shew  a  de- 
lauU  by  the  ac- 
ceptor. 


Crosby  and  Another  r.  Clarke^ 

e/.  J.  WILLIAMS  moved  for  a  rule  to  shew  cause  why 
the  defendant  should  not  be  discharged  out  of  custody  on 
entering  a  common  appearance,  on  the  ground  of  the  in* 
suiBciency  of  the  afiSdavit  of  debt.  The  action  was  by 
the  indorsee  against  the  drawer  of  a  bill  of  exchange ; 
the  affidavit  stated  that  the  defendant  was  indebted  to  the 
plaintiff  in  the  sum  of  lOOL  on  a  certain  bill  of  exchange 
drawn  by  the  defendant,  and  accepted  by  A.  B,;  that 
the  said  bill  of  exchange  was  due  and  unpaid  at  a  certain 
day  now  past,  and  that  the  sum  of  100/.  thereby  made 
payable  was  still  due  and  unpaid  by  the  defendant  to  the 
plaintiff.  He  contended  that  the  default  of  the  acceptor 
was  not  sufficiently  averred. 


Doujling  shewed  cause  in  the  first  instance,  and  argued 
that  the  affidavit  was  sufficient. — It  is  certainly  not  ne- 
cessary, in  an  affidavit  against  the  drawer,  to  aver  present* 
ment  to  the  acceptor ;  Witham  v.  Gompertz  (e) ;  and  it 
must  be  equally  unnecessary  to  introduce  any  words  equi- 
valent to  an  averment  of  presentment,  or  any  other  of  the 


(fi)  2  C.  M.  &  R.  736. 
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circumstances  which  constitute  a  default  in  the  acceptor.   Exeh,  of  Pleas, 

1836. 
It  was  undoubtedly  held,  in  Buckworth  v.  Levy  (a),  that 

the  affidavit  must  shew  a  default  in  the  acceptor;  and  that 
case  was  acted  upon  in  Cross  v.  Morgan  (6)  and  Banting 
V.  Jadis(c);  but  as  the  latter  cases  were  decided  altogether 
on  the  authority  o( Buckworth  v.  Levy,  they  can  hardly  be 
considered  as  additional  authorities  for  the  same  propo* 
sition.  In  Weedon  v.  Medley  (d)^  also,  it  was  held  that  ait 
averment  of  presentment  was  not  necessary ;  and  the  ob- 
servations made  by  the  Court  in  that  case  materially  de- 
tract from,  the  authority  of  Buckworth  v.  Levy.  To  the 
argument  that  the  affidavit  ought  to  have  alleged  a  pre* 
sentment,  as  otherwise  no  default  was  shewni  Alderson,  B. 
answers,  "  So  the  drawer  is  not  liable  without  notice ;  but 
none  of  the  forms  state  that/'  And  BoUand,  B.  intimates 
it  to  be  sufficient  if  the  affidavit  states  that  the  bill  has 
become  due,  and  has  not  been  paid.  [Alderson^  B. — 
The  point  then  present  to  my  mind  was,  whether  an  aver- 
ment of  presentment  was  necessary ;  I  did  not  advert  to 
the  point  whether  the  default  of  the  acceptor  should  be 
shewn.]  In  a  very  recent  casci  Irving  v.  Heaton  (e)^ 
the  Court  of  Common  Pleas  has  decided  expressly  that  it 
IS  not  necessary  to  shew  the  default  of  the  acceptor.  The 
affidavit  there  was  to  the  same  effect  as  in  the  present  case, 
and  was  held  sufficient.  The  casesj  therefore,  being  thus 
confficting,  the  question  may  be  considered  as  if  there 
were  no  decision  at  all  upon  the  point.  Now,  the  defen- 
dant, the  drawer,  cannot  be  indebted  to  the  plaintiff  on 
the  bill  unless  the  acceptor  has  made  defatdt.  The 
statement,  that  he  is  so  indebted  is  a  sufficient  allega- 
tion that  every  thing  has  been  done  which  would  con- 
stitute him  in  law  a  debtor  to  the  plaintiff  in  respect  of 


(a)  7  BiiHf.  251 ;  5  M.  &  P.  23;  (c)  1  DowL  P.  C.  445. 

1  Dowl.  P.  C.  211.  (rf)  2  Dowl  P.  C.  689. 

Kk)  I  Dowl.  P.  C.  122.  (0  4  DowL  P.  C.  638. 
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Etch,  of  Pleas,  the  bill.     [Lord  Abinger,  C.  B The   allegation  that 

v_.«^^.J,^  the  defendant  is  indebted  may,  perhaps,  be  a  sufficient 
Ckosbt  allegation  that  he  has  had  notice  of  dishonour,  because  it 
Clarke.  IS  a  mixed  question  of  law  and  fact  what  constitutes  a  due 
and  legal  notice,  and  it  might  be  very  difficult  to  swear 
positively  that  the  defendant  had  received  due  notice ; 
but  surely  the  affidavit  ought  to  shew  the  default  of  the 
acceptor.  Parke,  B. — How  does  it  appear  that  the  de- 
ponent would  be  indictable  for  perjury,  if  the  bill  had 
never  been  presented  or  refused  payment?]  Because 
othertirise  the  defendant  could  not  be  indebted.  Present- 
ment and  notice,  though  they  may  differ  in  point  of  form^ 
and  in  the  manner  of  proof,  are  equally  necessary  parts  of 
the  plaintiff's  title,  and  must  equally  be  shewn  in  his  de*- 
claration.  He  cannot  arrest  or  recover  against  the  defen*^ 
dant  for  anything  which  is  not  shewn  to  be  in  all  respects 
a  legal  debt  If  therefore  he  swears  to  a  debt,  it  must  be 
inferred  that  it  is  a  legal  debt. 

t/.  J*  Williams,  contriu — In  Witham  v.Gompertx,  the  affi- 
davit was  in  the  usual  form,  and  stated  that  payment  of  the 
bill  had  been  refused  by  the  acceptor;  it  did  therefore  shew 
a  default  in  him  ;  but  here  there  is  no  such  averment,  nor 
any  words  whence  it  can  be  inferred.  Buckworth  v.  Levy 
is  an  express  authority  that  this  affidavit  is  insufficient,  and 
hash  een  repeatedly  confirmed— Cro««  v.  Morgan,  Bant- 
ing V.  Jadis.  And  in  the  latter  case  Patteson,  J., 
so  held  after  conference  with  all  the  other  Judges  of 
the  Court  of  King^s  Bench.  Weedon  v.  Mtdley  only 
decided  the  same  point  as  Wiiham  v.  Gompertz,  that  it 
was  not  necessary  to  allege  presentment. 

Lord  Abinoer,  C.  B. — It  appears  that  the  case  of 
Buckworth  v.  Levy  has  been  confirmed  by  my  Brothers 
Littledale  and  Patteson,  and  that  in  concurrence  with  the 
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opinion  of  several  others  of  the  Judges  ;  I  think,  there-  ^ck.  ojPUat, 
fore,  we  ought  to  adhere  to  that  decision. 

Parke,  B.^ — The  authorities  against  the  sufficiency  of 
this  affidavit  are  the  cases  of  Buckworth  v.  Levt/t  Cross  v. 
Morgan^  and  Banting  v.  Jadis ;  the  last  being  in  Fact  a  de- 
cision, after  consideration,  by  the  whole  Court  of  King's 
Bench.  Witham  v.  Gampertz  is  no  authority  in  its  favour  ; 
for,  all  that  was  there  decided  was,  that  an  allegation  of 
refusal  by  the  acceptor  to  pay  was  sufficient,  and  that  the 
affidavit  need  not  go  into  the  particular  circumstances  of 
presentment,  or  notice,  which  are  necessary  to  give  the 
plaintiff  a  right  of  action  against  the  drawer.  The  only 
authorities,  therefore,  in  support  of  the  present  affidavit 
are  Weedon  v.  Medley  and  Irving  v.  Heaian.  The  former 
case  was  clearly  decided  on  the  mere  ground  that  the  want 
of  an  averment  of  presentment  was  not  a  sufficient  objec- 
tion,  and  the  Court  did  not  look  into  the  affidavit  to  see 
whether  there  was  an  averment  of  refusal.  Then  Irving 
V.  Heaton,  as  appears  from  the  report^  went  on  the  autho- 
rity of  Weedon  v.  Medley^  The  weight  of  authority 
therefore,  is  decidedly  against  the  sufficiency  of  the  affi- 
davit. And  it  would  be  very  difficult  to  indict  the  maker 
of  it  for  perjury,  if  the  bill  had  never  been  presented  at 
all:  it  is  quite  consistent  with  all  the  allegations  that  it  was 
never  presented  either  for  acceptance  or  payment,  and 
that  the  drawee  never  refused  to  acqept,  nor  the  acceptor 
to  pay  it. 

Boll  AND,  B.,  concurred. 

Aldkrson,  B.— In  Buckworth  v.  Levy,  the  terms  in 
which  the  omission  to  aver  a  refusal  by  the  acceptor  ap- 
peared in  the  affidavit,  are  not  given  in  the  report;  in 
truth,  therefore,  the  first  reported  case  actually  deciding 
the  point  is  Cross  v.  Morgan.    We  certainly  did  not  in- 
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^^\£/^^*  tend,  in  deciding  Weedon  v.  Medley ^  to  lay  down  any  dif- 
V      V  '  '^    ferent  rule ;  and  I  adhere  to  the  opinion  expressed  in 
Crosby       Crots  V.  Morgan^  and  Banting  v.  Jadis. 


Claeke. 


Rule  absolute  (a), 
(a)  See  also  Simpson  ?.  Dkh,  3  Dowl.  P.  C.  731. 


Jenkinson  V*  Morton. 

A  defendants  •*- HIS  was  an  action  on  a  tailor's  bill  for  17/.  j    the 

not  entiUed  to  defendant  pleaded  a  set-off.     At  the  trial,  before  the  un- 

tion  for  double  der-sheriff  of  Middlesex^  the  defendant  established  a  set- 

SStffc«r  '*""  ^^  ^^  ^^e  amount  of  16/.  5#.,  and  the  plaintiff  accordingly 

^^^^y  Court  had  a  verdict  for  15*. 

Act,  23  Geo,  2, 
c.  33,  where  the 

duced'bdow  the       ^*  Jones,  on  a  former  day  in  this  term,  obtained  a  rule 
rwi^fff^'*  ^^    ^^*  *^  enter  a  suggestion  on  the  roll,  under  the  Middle- 
sex County  Court  Act,  23  Geo.  2,  c.  S3,  s.  19,  for  the 
purpose  of  entitling  the  defendant  to  double  costs. 

Humfrey  shewed  cause. — The  provisions  of  the  act, 
giving  costs  to  the  defendant,  do  not  apply  to  a  case 
where  the  debt  is  reduced  by  set-off.  Mr.  Jldd  says, 
''  It  is  a  constant  and  invariable  rule,  that  none  of  the 
court  of  conscience  acts  extend  to  cases  where  the  debt, 
being  originally  above  the  limited  amount,  is  reduced 
under  it  by  means  of  a  set-^ff  or  tender  (a)."  In  principle, 
the  jury  has  tried  two  debts^  one  of  17/.  due  to  the  plain- 
tiffj  another  of  16/.  5*.  due  to  the  defendant.  In  Pitts  v. 
Carpenter  (6),  it  was  so  held  upon  the  London  Court  of 
Requests  Act,  3  Jac.  1,  c.  15.  The  Court  there  says: — 
''  Though  the  damages  were  under  40«.,  it  is  plain  the 

(a)  Tidd,  Pr.  969,  (9th  edit.).  (P)  2  Str.  1191. 
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real  demand  was  above  40*.;  and  how  could  the  plaintiff  ^^\^'^' 
lell  whether  the  defendant  would  set-off  any  thing  in  that 
action,  80  as  to  be  bound  to  choose  that  jurisdiction?  Be- 
sides, he  has  in  effect  recovered  morCi  because  a  debt, 
which  he  must  otherwise  have  paid,  is  now  satisfied.  Here 
are  two  causes  determined,  both  of  them  of  greater  value 
than  is  within  the  inferior  jurisdiction.*'  In  Jones  v.  Har^ 
rU  (a),  which  was  a  decision  on  the  statute  now  in  ques* 
tion,  and  where  the  costs  were  allowed,  Taunton,  J.,  pro^ 
ceeded  altogether  on  the  ground  that  the  demand  was  not 
reduced  by  a  set-off,  having  referred  to  the  Judge  who 
tried  the  cause  to  ascertain  whether  that  was  the  fact  or 
not  [Lord  Abinger^  C.  B. — There  can  be  no  doubt  about 
the  good  sense  of  the  distinction ;  the  only  question  is, 
whether  this  act  is  peremptory  or  not.]  The  benefit  con- 
ferred by  sect.  19  is  confined  to  such  defendants  as  are 
liable  to  be  summoned  to  the  county  court.  But,  by  re- 
ference to  the  first  section^  it  appears  that  its  jurisdiction 
extends  only  to  suits  *' where  the  debt  or  damages  shall 
not  amount  to  the  sum  of  40*.'*  The  defendant  in  this 
case,  therefore,  the  subject  of  the  suit  being  17/.,  was 
clearly  not  liable  to  be  summoned  to  the  county  court  in 
this  action.  [Lord  Abinger,  C.  B. — The  pkiintiff  could 
not  sue  in  the  county  court  for  his  debt,  but  might  he 
not  have  sued  for  the  balance  under  40f .,  giving  the  de- 
fendant credit  for  his  cross  demand  ?]  There  is  no  pro- 
cess by  which  he  could  compel  the  defendant  to  come 
into  Court,  and  admit  that  it  was  a  balanced  account  If 
he  sued  for  the  balance  only,  that  would  be  an  abandon- 
ment of  the  rest  of  his  claim,  and  the  defendant  might 
nevertheless  refrain  from  givmg  any  notice  of  set-ofi^  and 
bring  a  cross  action  for  the  whole  of  his  demand.  More- 
over, sect.  4  expressly  restrains  the  jurisdiction  to  such 
cases  as  were  cognizable  by  the  old  county  court. — ^The 
Court  here  called  on 

(a)  1  Dowl.  P.  C  374. 
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jExeh.  of  Piioi,  C  Janes  to  support  the  rule.— The  words  of  «ect  19 
^  are  express  and  clear,  that,  if  the  jury  shall  find  the  da* 
Jenkimioh  mages  for  the  plaintiff  under  the  value  of  40«<|  the  de» 
HoRTQv.  fendant  shall  (except  in  the  cases  specified)  be  entitled 
to  double  costs.  The  provisions  of  ss.  1  and  4  mean  only 
that  no  action  shall  be  brought  in  that  court  for  a  debt 
above  40s.  But  what  is  the  debt  recoverable  by  the  plain- 
tiffs but  the  balance  after  giving  the  defendant  credit  for 
the  debt  due  to  him?  The  plaintiff  well  knew  that  the 
real  balanpe  owing  to  him  was  less  than  40s.  IParie^  B. — 
Then  you  make  him  abandon  the  rest  of  his  debt,  and 
then  when  you  come  to  sue  for  yours,  he  cannot  set  it  off; 
so  that  he  19  to  leave  it  in  your  power  to  make  him  lose  it 
altogether.]  He  may  shew  that  he  has  given  credit  for 
the  defendant's  debt  in  the  former  action.  [Parke^  B. — 
Not  unless  the  defendant  admitted  it;  there  must  be  two 
partie^  to  an  account  stated.]  There  are  several  authori-? 
ties  and  dfcia  strongly  in  favour  of  the  defendant  In 
M*Collam  v.  Carr  (a),  Effre,  C.  J.,  had  expressed  an 
opiniofi  that  the  act  applied  only  where  the  original  de- 
mand v{ras  under  40«.,  and  not  where  it  had  been  reduced 
by  money  on  accountt  But,  in  Baieman  v.  Smiih  (6),  Lord 
EUenborough,  referring  to  the  dictum  of  Eyre,  C  J., 
said, ''  it  was  assuming  the  whole  question  to  say  that  the 
original  debt  was  under  4CU.,  for,  the  jury  had  found  the 
damages  to  be  under  40^.,  which  entitled  the  defendant 
to  dou][)le  costs  within  the  very  words  of  the  act."'  And 
in  Chadtcick  v.  Bunmng  (c),  Lord  Tenterden  assents  to  the 
opiniofi  qf  Lord  EUenboraugh,  and  says  it  is  not  possible  to 
put  any  other  construction  upon  the  words  of  the  statute. 
Clarke  v.  Askew  (d),  and  Horn  v.  Hughes  (e),  are  autho- 
rities to  the  sam^  effect.     [Lord  Abinger,  C.  B. — Those 


(a)  \  Bos.  &  P.  223.  {d)  8  East,  28. 

(6)  14  East,  301.  (e)  Ibid.  347- 

(c)  5  B.  &  C.  532. 
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were  cases  where  the  debt  was  reduced  hy payment ,  so  that  ^^h^'^' 
at  the  commencement  of  the  action  there  was  not  a  debt  ^ 

above  40*,  Parke,  B.— In  the  case  of  payment,  the  act  J^wwhwii 
has  been  already  done  by  the  defendant,  and  has  had  the  Moeton. 
eflfect  of  reducing  the  debt ;  in  the  case  of  set-off|  it  de- 
pends on  an  act  to  be  done  by  the  defendant,  whether  he 
will  avail  himself  of  the  statute  or  not.]  Neither  Lord 
EUenboraugh  nor  Lord  Tenterdcn,  in  the  cases  referred 
to,  restricts  his  observations  to  a  case  of  payment  only ; 
both  speak  of  the  verdict  of  the  jury  as  the  only  test  whe- 
ther the  statute  applies  or  not  It  is  quite  competent  for 
the  parties,  when  they  come  into  Court,  to  agree  that  the 
8et*off  shall  be  allowed.  It  is  clear  that  a  defendant  is 
entitled  to  costs  under  the  43  Geo.  3,  c.  46,  if  the  plain* 
tiff  arrests  him  for  the  whole  debt,  without  giving  him 
credit  for  a  cross  demand ;  the  balance  only  being  con- 
sidered the  existing  debt  for  the  purpose  of  arrest. 
[Parke,  B. — Because  the  plaintiff  has  already  security  for 
the  remainder.] 

Lord  Abinoer,  C,  B. — This  appears  to  me  a  very  clear 
case.  No  case  whatever  has  been  cited  to  shew  that  this 
act  has  ever  been  applied  to  the  case  of  a  set-off;  all  the 
authorities  referred  to  were  cases,  either  where  there  was 
no  original  debt  above  40^., — as  in  Bateman  v.  Smith,  where 
the  claim  was  cut  down  by  the  defence  of  infancy, — or 
where  the  debt  was  reduced  below  that  amount  by  pay- 
ments. All  these  are  cases  where  the  defendant  might 
have  reduced  the  debt  on  the  general  issue;  but,  in  the 
case  of  a  set-off,  it  depends  on  the  defendant's  pleasure 
whether  he  will  avail  himself  of  it  on  the  trial  or  not ; 
how  can  the  plaintiff  tell  whether  he  will  do  so  ?  Besides, 
if  the  act  may  be  made  to  apply  in  this  manner  to  claims 
of  much  larger  amount,  as  was  said  by  Eyre,  C.  J.,  in 
APCoUam  v.  Carr,  the  most  important  and  intricate  ques- 
tions of  mutual  accounts  might  be  made  the  subject  of 
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Exeh. of Pteat,   discussioik  ID  this  inferior  court;  such  as  the  act  never 
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could  bare  intended  to  submit  to  its  jurisdiction.   When. 

the  rule  was  moved  for,  the  t9th  section  only  was  pre- 
sented to  our  consideration ;  but,  on  reference  to  sect.  1,  it 
appears  that  a  defendant  is  not  liable  to  be  sued  at  all  in 
the  county  court,  unless  the  debt  is  under  40^*  Then 
sect.  19  refers  to  that  provision,  and  also  confines  the 
right  to  costs  to  cases  in  which  the  defendant  could  have 
been  sued  in  the  county  court. 

Parke,  B.-^I  am  of  the  same  opinion.  It  is  clear  that 
the  general  rule  of  construction  applicable  to  statutes  of 
this  nature  is,  that  they  extend  to  cases  where  the  debt  is 
reduced  by  payment  or  other  matter  amounting  to  satis** 
faction,  but  not  to  cases  of  set-off;  but  it  is  suggested 
that  the  words  of  the  19th  section  of  this  act  have  mad^ 
a  different  rule  of  constructbn  necessary  in  the  present 
case.  Looking  to  that  section  alone,  there  is  certainly 
good  reason  to  contend  that  in  this  case  the  general  rule 
should  not  prevail.  But  when,  referring  to  sect.  1,  we 
see  that  the  plaintiff  could  not  have  sued  in  the  county 
court  for  this  debt,  we  must  read  the  two  sections  to^ 
gether,  and  confine  the  19th  to  cases  where  not  only  the 
defendant  is  liable  to  be  summoned  in  that  court; 
but  the  debt  also  is  one  that  could  be  sued  for  in  that 
court:  applying  that  construction,  the  case  is  brought 
within  the  range  of  all  the  decisions.  And  the  incon- 
veniences of  an  opposite  decision  would  be  so  great  as 
in  themselves  to  make  it  very  difficult  for  us  to  come  to 
such  a  conclusion.  Here,  it  is  clear  the  plaintiff  could 
not  have  sued  for  the  debt  in  the  county  court. 

BoLLAND,  B. — I  am  of  the  same  opinion.  Ham  v. 
Hughes  is  the  case  which  comes  nearest  to  this ;  but,  on 
looking  to  the  circumstances  of  it,  there  is  a  clear  dis- 
tinction.  Lord  EUenborough  there  says,  "  It  appears  that 
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iess  was  due  ai  the  time  of  bringing  the  action,  by  means  b*<a.  rf  Pieag, 
of  a  part  paymenCj  of  which  the  plaintiff  must  have  been 
cognisant/'    Here,  the  debt  is  not  in  any  way  reduced  at 
the  .time  of  bringing  the  action,  and  the  plaintiff  cannot 
tell  whether  it  will  be  reduced  at  the  trial. 

AiLDERsoM,  B. — Before  a  party  can  be  prejudiced  by 
bringing  an  action  in  a  superior  instead  of  an  inferior 
oourt,  it  must  certainly  appear  that  be  was  compellable 
to  bring  it  in  the  inferior  court ;  else  you  punish  a  man 
for  not  doing  that  which  the  law  does  not  oblige  him  to 
do.  The  legislature  could  never  injbend  so  absurd  a  con- 
sequence. 

Rule  diachargedi  with  costs. 


RoLFE  and  Another  r.  Swann. 


S USB  Y  had  obtained  a  rule  to  set  aside  the  copy  of  the  '/  T.  s.  a  clerk 
i^apias  issued  in  this  cause,  and  service  thereof,  for  irregu-  Pay  qgiee^So- 
larity,  and  to  deliver  up  the  bail-bond  to  be  cancelled,  on  Jh^Sy^nrii" 


the  ground  that  the  residence  of  the  defendant  was  not  ^  ^^ 

county  of  An^ 

sufficiently  stated  in  the  writ,  pursuant  to  the  Uniformity  dietex-.'^—HeU 
«f  Process  Act.  He  was  described  as  *'  I%omas  Swann,  fidentdeiaip-' 
a  clerk  in  the  Army  Pay  Office,  Somerset  House,  in  the  fendillJun  f^ 
city  of  Westminster,  and  county  of  Middlesex.^    The  de-  p^-   The 

«     .blank  folk>wing 

fendant's  affidavit  stated  that  there  was  no  such  office  in  the  word  "oV 
Somerset  House  as  the  Army  Pay  Office ;  that  he  resided  !jvln\j*theUni. 
at  25,  Oxford  Terrace,  Edgeware  Road,  and  that  his  fonnity  ofPro- 

.  ,  ,1  .  ccM  Act,  most 

place  of  business  had  been,  for  the  last  thirty-seven  years,  befuiedup  with 

in  the  Army  Pay  Office,  Whitehall.  defendant's  ac- 

tual or  suppoied 
residence,  or,  if 

W,  H.  Watson  shewed  cause. — ^With  respect  to  the  the  plaintiff 
objection  that  no  sufficient  residence  is  stated.  Hill  v.  ledgeofthete, 

with  the  place 
where   the  defendant   b  or   is  supposed    to  be ;   in  conformity  with  the  directions  given  in 
sect.  1,  as  to  the  writ  of  summons. 
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Ezeh.  of  PUat,  HoT^ey  (fi)  is  Strongly  in  point  againdt  this  application, 
^  There^  the  distinction  was  taken  between  the  case  of  a 
Ror-vB  summons  and  that  of  a  capias^  and  the  Lord  Chief  Baron 
^wANir.  e:Fpresaed  his  opinion  that  the  blank  in  the  form  given  by 
the  statute  was,  in  the  latter  case,  sufficiently  filled  up  by 
any  thing  which  gives  a  clear  and  definite  descripiio  per- 
ionteoi  the  party,  such  as  may  reasonably  enable  the  sheriff 
to  find  and  take  him;  and  the  decisions  there  cited  of 
Taunton^  J.,  in  Buffle  v.  Jackson  (b)  and  WeUh  v.  Lang^ 
ford  (c),  in  the  latter  of  which  that  learned  Judge  held  the 
description  *'  Captain  J.,  of  the  Hon.  East  /ftcb'a  Company's 
ship  K'9  and  now  most  likely  to  be  found  at  the  East  India 
House,  London^"  to  be  sufficient,  are  even  stronger  autho« 
riti^s  to  the  same  effect.  The  language  of  Lord  Tenterden^ 
C.  J.,  in  Clarke  v.  Palmer  {d),  goes  to  the  effect  that  the  in- 
dorsement on  the  capias  of  the  name  and  place  of  abode  of 
the  defendant  is  merely  directory  to  the  sheriff,  and  is  suf- 
ficient, if  the  attorney  indorse  such  description  as  he  is  able 
to  give,  in  cases  where  he  does  not  know  the  party's  place 
of  abode  and  addition.  Roberts  v*  Wedderbume  {e)  is  cer-» 
tainly  a  decision  against  the  sufficiency  of  this  writ,  but  it 
is  opposed  by  the  authority  of  Lord  Abinger  apd  of  Taun- 
ton, J. ;  and  their  construction  appears  more  consonant  to 
reason.  The  sheriff  is  bound  to  act  on  his  own  responsi- . 
bility  that  the  party  designated  in  the  writ  is  the  party 
whom  he  is  bound  to  arrest :  if  the  description  is  not  suffi- , 
cient,  he  only  is  prejudiced.  If  the  word  *'of "  points  to  a 
place  of  residence,  HiUy.  Harvey  cannot  be  supported,  for 
"  late  of"  &c.  excludes  both  the  actual  and  supposed  resi- 
dence :  it  is,  in  truth,  a  denial  of  the  word  "of."  Here,  the 
party  obtains  his  livelihood,  and  is  sure  to  be  found  and 
identified,  at  the  place  described ;  whereas  at  his  Aot^e  there 
might  be  two  of  the  game  name,  an  elder  and  a  younger* 

(a)  2  C.  M.  &  R.  307.  (<0  9  B.  &  C.155 ;  4  M.&R.141. 

{b)  2  Dowl.  P.  C.  505.  (e)  1  Bing.  N.  G.  4;  4  M.  & 

(0  Ibid.  498.  Scott,  488. 
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As  to  the  misplacing  of  the  Anny  Pay  Office,  that  could  Bxeh.  of  Piea$, 
not  mislead  the  defendant;  it  is  clear  there  is  but  one 
Army  Pay  Office,  which  is  in  Westnunsier  and  in  Middle^ 
sex. 

Busbff,  in  support  of  the  rule. — This  is  a  matter  of 
form,  regulated  by  a  statutable  provision,  and  is  to  be  con- 
sidered with  reference  to  the  statute  alone ;  it  cannot  be 
referred  to  any  principle.  Now,  it  is  submitted,  that,  under 
the  provisions  of  the  act  of  Parliament,  a  descriptio  per- 
some  is  not  sufficient  in  a  capias^  but  that  the  blank  must 
be  filled  up  with  a  place  of  residence,  either  present  or 
late.  The  schedule  to  the  Annuity  Act,  53  Geo.  S,  c.  141| 
when  requiring  the  names  of  witnesses  to  be  stated  in  the 
memorial,  gives  a  similar  form;  ** E*  F.  of — ^i**  and  it 
has  been  distinctly  held  that  this  imported  that  the  place 
of  abode  of  the  witness  should  be  subjoined  :  Darwin  v. 
Lincoln  (a),  Smith  v.  Pritchard  (b).  In  the  latter  case  it 
was  suggested  in  argument  that  this  could  not  be  done  iri 
the  case  of  a  soldier  or  sailor,  or  other  person  who  might 
have  no  place  of  residence  at  the  time;  but  to  that  Abbott^ 
C.  J.,  replies^  that  these  cases  might  possibly  be  provided 
for  by  the  subsequent  words  of  the  clause  then  in  discus- 
sion, which  gave  a  power  of  making  such  alterations  in  the 
schedule  as  the  nature  and  circumstances  of  the  case 
might  reasonably  require.  But  the  Uniformity  of  Process 
Act  has  no  such  provision.  Roberts  v.  Wedderburne  is  a 
direct  and  explicit  decision  that  a  place  of  residence  must 
be  stated ;  Lingredge  v.  Roe  (e)  is  to  the  same  effect.  Hill 
V.  Harvey  may  be  supported  without  trenching  on  those 
cases :  there  was,  at  all  events,  a  part  compliance  with 
the  act  by  the  statement  of  the  late  residence  of  the  party. 
Besides,  the  defendant  here  is  not  even  stated  to  be  a 


(fl)  6  B.  &  Aid.  444.  W  Ibid.  717. 

(c)  1  Bing.  N.  C.  6. 
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Sx^  nf  Pleat,  clerk  of  the  office^  but  merely  in  it.     It  is  consistent  with 

^     that  statement  that  he  may  be  a  banker's  clerk  casually  in 

RoLFE        the  office  at  the  time.    In  attachments  against  the  sheriflT, 

.Swank.       the  affidavit  of  service  is  defective  if  the  service  is  stated 

to  have  been  upon  a  clerk  in  the  office ;  it  must  be  on  a 

clerk  of  the  sheriff. 

But  there  is  also  a  clear  misdescription  in  stating  die 
office  to  be  in  Somerset  House.  And  it  is  to  be  observed, 
that  the  plaintiff's  attorney  does  not  swear  that  he  did  not 
know  the  defendant's  place  of  private  residence. 

Parke,  B. — It  seems  to  me  that  this  rule  should  be 
made  absolute.  The  act  of  parliament  requires  the  capias 
to  be  in  a  certain  form,  and  the  form  given  describes  the 

defendant  as  '•  C.  /).  of ."    I  think  the  word  "  of 

primd  facie  means  to  connect  itself  with  the  place  of  resi- 
dence of  the  defendant.  But  we  may  call  in  aid  the  first 
section  of  the  act  to  shew  the  intent  of  the  legislature  in 
using  that  word.  Now,  that  section  directs  that  in  every 
writ  of  summons,  and  copy  thereof,  the  place  and  county 
of  the  residence,  or  supposed  residence,  of  the  defendant, 
or  wherein  he  shall  be,  or  shall  be  supposed  to  be,  shall  be 
mentioned.  Any  one  of  those  four  descriptions  is  sufficient 
to  satisfy  the  intent  of  the  legislature.  Now,  the  Court  of 
Common  Pleas,  in  two  cases,  appear  to  have  put  the  same 
construction  on  the  words  referring  to  the  writ  of  capias; 
and  I  feel  disposed  to  abide  by  that  construction.  Two 
other  cases  have  been  cited,  in  which  a  contrary  opinion 
has  been  expressed,  viz^  Welsh  v.  Langford  and  Hill  v. 
Harvey.  Both  of  them,  however,  may  be  supported  on 
the  principle  of  construing  the  description,  by  reference 
to  the  first  section,  as  a  description  of  the  place  where  the 
party  might  be  supposed  to  be.  Lord  Abinger  certainly 
appears,  in  the  latter  case,  to  adopt  the  reasoning  of 
Taunton,  J.,  and  to  have  considered  the  statute  complied 
with  if  there  was  a  sufficient  descriptio  persoms  to  identify 
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the  party.  Bat  Roberts  ▼•  Wedderburne  was  not  there  ^^^^^» 
cited ;  and  I  own  it  appears  to  me  a  more  reasonable  con-  - 
struetion,  that  it  is  not  enough  to  describe  the  party  merely  KoI'Fb 
'by  his  property  or  calling,  or  any  other  circumstance  suf-  Swamn. 
ficient  to  identify  him,  but  that  the  primd  facie  object  of 
the  statute  is  to  fill  up  the  blank  with  the  place  of  resi* 
dence,  according  to  the  decision  in  the  Common  Pleas* 
Buffie  V.  Jackson  (a)  decided  no  more  than  that,  where  a 
place.of  residence  is  given,  it  need  not  be  precisely  correct. 
The  only  opinions,  therefore,  at  variance  with  our  present 
decision  are  those  of  Tamntont  J.,  and  Lord  Abinger,  in 
Welsh  V.  Langford,  and  HiU  y.  Harvey;  both  expressed 
without  their  having  the  advantage  of  considering  the 
weight  due  to  the  case  "of  Roberts  v.  Wedderburne.  It 
seems  to  me  that  the  statute  requires  that  either  the  actual 
or  supposed  place  of  residence  of  the  defendant  must  be 
stated,  or  some  place  in  which  he  may  be  supposed  to  be. 
Here  there  is  no  such  description ;  he  is  not  said  to  be  of 
the  Army  Pay  Office ;  there  is  only  a  description  of  his 
person,  and  none  of  any  place  either  of  his  abode  or  where 
he  may  be  supposed  likely  to  be  found.  If  we  deviate  so 
far  from  the  terms  of  the  statute  as  to  hold  this  writ  suf- 
ficient, where  are  we  to  stop?  I  regret  that  we  did  not 
Come  to  the  conclusion  of  allowing  amendments  of  matters 
of  form  in  writs :  the  majority  of  the  Judges,  however,  de- 
cided otherwise,  and  by  that  decision  we  must  be  bound. 
If  we  were  disposed,  which  I  am  not,  to  adopt  the  system 
of  equivalents,  I  am  by  no  means  sure  that  this  is  in  fact 
an  equivalent. 

Holland,  B.,  concurred. 

Aldbrson,  B. — I  am  of  the  same  opinion.    The  safest 
way  to  proceed,  u(l  filling  up  the  blank,  is,  by  referring  to 

(a)  2  Dowl.  P.  C.  605. 
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Exeh.  of  Pieatt  the  first  section ;  that  is,  to  fill  it  up  with  the  place  of 
^°^'  actual  residence,  if  you  know  it ;  if  not,  with  the  place  of 
the  supposed  residence ;  if  neither  of  these  be  known, 
then  with  the  place  where  the  party  is,  or  b  supposed  to 
be.  If  the  attorney  is  utterly  without  knowledge  where 
the  defendant  resides,  why  not  fill  up  the  blank  with  the 
place  '*of"  where  he  supposes  him  to  be.  Of  course  he 
must  do  this  at  his  peril )  because  if  it  appears  that  he 
could  give  a  better  description,  he  is  bound  to  do  so. 


Parke,  B. — He  need  not  give  a  residence  within  the 
particular  county  of  the  sheriflT;  therefore  there  is  no  diffi- 
culty on  that  score. 

Rule  absolute* 


The  plaintiflTs 
attoraey,  before 
bringing  the  ac- 
tion, wrote  to 
the  defendant] 
to  say,  that  un- 
less the  debt, 
together  with 
hit  (the  attor- 
ney's) charge 
for  that  letter, 
were  paid  at  his 
office  on  the 


KiRTON  r.  Braithwaite. 

JLlEBT  for  goods  sold  and  delivered,  work  and  labour, 
and  on  an  account  stated.  Pleas,  first,  nunquam  indebi* 
tattis;  secondly,  as  to  3/.  6«.  9c/.,  parcel  &c.,  a  tender; 
and  issue  thereon.  At  the  trial  before  the  under-sheriff 
of  Middlesex,  it  appeared  that  the  action  was  brought  to 
recover  the  sum  of  31.  6s.  9cf.,  being  the  balance  of  an 
account  for  goods  supplied  and  work  done  by  the  plaintiff^ 
a  stationer,  for  the  defendant,  from  1829  to  1835.     The 

i^fng*at^a''    following  evidence  was  given  for  the  defendant,  to  prove 

o'clock,  pro-       the  tender  of  that  sum. 

ceedings  would 

be  commenced.  On  the  8th  of  February,  1836,  the  plaintiff's  attorney, 
dajfl  at  10  ^''  ^r*  Elkim,  wrote  the  following  letter  to  the  defendant  on 
oflh^defendl^l  the  part  of  the  plaintiff: 

went  to  the  at-  "  Sir, 

and\bere  saw  a       'M  am  instructed  by  my  client,  Mr.  James  Kirton,  of 

boy,  to  whom 

be  tendered  the  amount  of  the  debt  only.  The  boy,  after  referring  to  the  letter-book,  refused  to 
accept  it,  unlets  the  charge  for  the  letter  were  also  paid.  It  appeared  that  the  writ  was  issuedP 
at  U  o'clock  on  that  dty:^ field,  {Parke,  B.,  duMtante),  that  this  was  a  good  tender. 
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ParHaMd  Sireet,  Cavendish  Square,  to  apply  to  you  for  ^^^^''"'' 
payment  of  the  aum  of  3L  6s.  9dL  due  from  you  to  him ;     ^     ^  '  - 
and  I  have  to  inform  you,  that  unless  the  same,  together       Kteton 
with  my  charge^  as  underj  is  paid  at  my  office  by  Wed'-  Braitbwaite. 
nesday  next,  at  12  o'clock^  proceedmgs  will  be  commenced 
against  yon  for  the  recovery  thereof  without   further 
deliiy. 

Debt    .     £3    6*.  9rf.  "  I  am,  &c. 

Charge        0    6     8  *' W.  M.  Eltinsr 

£3  ISs.  nd. 
"  Mr.  Frederick  Draiiktvaite.'* 

The  defendant's  derk  stated,  that  on  the  Wednesday 
morning,  before  ten  o'clock,  be  went  by  the  defendant's 
directions  to  the  office  of  Mr.  Eltins,  and  saw  there  a  ser- 
vant, who^  on  his  inquiriug  for  Mr.  Elkims,  aaid,  neither 
be  nor  the  derk  was  yet  come.  He  uraited  till  a  few 
minutes  past  ten,  when  one  of  the  clerks  (a  boy)  came  in. 
The  witness  told  him  he  had  come  to  tender  the  amount 
of  Mr.  KUrioris  claim  against  Mr.  BraUkwaiie :  and  put 
8^.  Gs.  9«L  on  the  table,  saying  he  had  received  orders  to 
tender  that  amount.  The  boy  refused  to  take  it,  unless 
the  costs  of  the  applicalian  to  the  defendant  were  also  paid, 
and  said  the  full  amount  was  32.  \Ss^  6d.  The  defendant's 
clerk  thereupon,  after  again  tendering  the  3/.  6s.  9(/., 
whicb  waa  again  refuaed,  went  away.  Mr.  Elkins  had 
not  then  come. — On  the  other  hand,  the  boy  to  whom  the 
tender  was  alleged  to  have  been  made,  atated,  that  having 
referred  to  the  letter  hook,  he  refuted  to  take  leaa  than 
SL  IZs.  5d. ;  and  that  the  person  who  came  on  the  defen* 
dant's  part  said  he  was  willing  to  pay  the  debt,  but  would 
not  pay  for  the  letter,  and  put  his  hand  into  his  waistcoat 
pocket,  but  did  not  bring  it  out,  or  tender  the  witness 
any  money.  The  witness  desired  him  to  call  again  at 
twelve^  but  he  did  not.  It  appeased  .that  t)ie  writ  was 
issued  that  day  at  eleven  o'clock.    The  under-sheriff  told 

VOL.  I.  Y  M.  w. 


312  CASES  tN  THE  EXCHEQUBR, 

^'*^*ijwif' '"'  *^®  ^"'^'  *^*^  '^  *®y  believed  the  money  was  produced, 
>      V  *  "^     be  thought  this  was  a  good  tender:  and  the  jury  found 

KiRTON       for  the  defendant. 
Bruthwaitb. 

Knowks  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection,  the  tender  to  the  clerk  of  the 
plaintiff's  attorney  not  being  a  good  tender :  Bingham  v. 
AUpori  (a). 

Humfrey  shewed  cause,  and  contended  that  this  was  a 
sufficient  tender.  The  plaintiff's  attorney,  having  autho- 
rized the  defendant  to  pay  the  debt  at  his  office,  was 
bound  to  have  a  proper  person  there  to  receive  it,  and 
whoever  might  be  there  was  constituted  his  agent  for  that 
purpose;  and  he  had  no  right  whatever  to  demand  pay- 
ment of  more  than  the  debt.  This  was  manifestly  a  mere 
trap  for  the  purpose  of  inducing  a  tender  after  the  writ 
had  issued.    He  cited  Barrett  v.  Deere  (Jb). 

Knowles,  cotUri. — ^The  question  was,  whether  the  party 
to  whom  the  tender  was  made  had  authority  to  receive,  at 
that  time,  the  specific  sum  tendered ;  if  he  had  not,  this 
tender  was  clearly  insufficient:  Goadlandy.  Bleweth  (c). 
Now,  the  only  authority  to  pay  the  money  at  the  office 
was  given  by  the  letter ;  and  that  only  authorized  the  re- 
ceipt of  the  aum  of  S/.  13«.  5i/.,  at  the  hour  of  twelve. 
Here  the  party  came  at  an  earlier  hour,  and  tendered  a 
smaller  sum.  Barrett  y.  Deere  was  a  case  of  payment ; 
but  payment  and  tender  stand  on  a  different  footing,  and 
stricter  proof  is  required  of  the  authority  in  the  latter  case 
than  in  the  former. 

Lord  Abingkr,  C.  fi. — I  agree  that  without  the  letter 

(a)  1  Nev.  &  M.  398.  (6)  1  Nev.  &  M.  200. 

(c)  lOampb.477. 
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theie  was  no  authority  to  make  the  tender  to  this  clerk:  but  ^^^  ^,^^^* 
the  letter,  which  authorizes  the  payment  of  the  debt  at  the  -■ 

attorney's  office,  together  with  his  charge  for  the  applica-        Kirton 
tioni  (which  he  had  no  right  to  exact),  conveyed  an  implied    BRAiTHWAira. 
authority  that  somebody  should  be  there  to  receive  what 
was  justly  due.    I  do  not  see,  therefore,  what  objection 
can  be  made  to  the  tender,  after  the  authority  given  by 
this  letter. 

Parke,  B. — I  own  I  entertain  some  doubt  in  this  case. 
There  can  be  no  doubt,  that  to  make  a  tender  good,  it 
must  be  made  either  to  the  plaintiff  himselfi  or  to  an  agent 
authorized  to  give  a  receipt  for  the  debt.  Here  we  must 
assume  that  the  boy  had  no  previous  authority  to  receive 
the  money;  without  the  letter,  therefore,  the  tender 
would  be  bad,  because  not  made  to  an  agent  duly  autho^ 
rized«  But  the  letter  imports  that  some  person  will  be  at 
the  office,  who  will  have  authority,  whoever  he  may  be,  to 
receive  the  money,  if  the  payment  is  made  there.  My 
doubt  is,  whether  it  authorized  such  person  to  receive  a  less 
sum  than  ZL  13«.  &d.  Truci  the  attorney  had  no  right  to 
annex  the  condition,  that  his  charge  should  be  also  paid ; 
but  he  might  give  a  special  authority  to  receive  a  particu« 
lar  sum  only ;  and  if  so,  a  tender  of  a  less  sum  was  not 
within  that  authority.  I  have  therefore  some  doubt  on 
the  case ;  but  as  the  rest  of  the  Court  are  of  a  different 
opinion,  the  rule  will  be  discharged :  and  this  was  cer- 
tainly a  very  improper  attempt  on  the  part  of  the  plaintiff^'s 
attorney  to  get  the  costs  of  a  writ. 

BoLLAND,  B. — I  think  this  was  a  good  tender.  There 
is  no  doubt  the  letter  would  authorize  any  body  in  the 
office  to  receive  the  money :  the  only  question  is,  whether, 
as  more  was  demanded,  it  was  a  good  tender  of  the 
smaller  sum,  which  alone  was  really  due;  and  I  think, 
under  all  the  circumstances,  that  it  was. 

y2 
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^^ift /''^'      GuRNEY,  B.— This  tender  would  certainly  not  have 

K^^..^^^^     been  good  but  for  the  fetter;  but  having  written  that 

KiRTON       letter,  the  attorney  was  bound,  dther  to  attend  himself,  or 

BRiiiTuwAiTE.  to  leave  a  clerk  to  receive  it.  The  tender  is  made  to  a  cferk 

in  that  ofSce,  and  before  twelve  o'clock  ;  and  I  think  that 

tender  was  good. 

Rufe  discharged  (a). 

(a)  See  Wiimott  v.  SmUk,  M.  &  M.  238 ;  3  C.  &  P.  453. 


IfapUdnUff 
treats  a  plea  at 
a  nullity,  and 
signs  Judgment 
as  for  want  of  a 
plea,  he  so  treats 
it  for  all  pur- 
poses, and  can- 
not afterwards 
say  that  it  was 
merely  irregu- 
lar, so  as  to  be 
a  waiver  of  tba 
demand  of  a 
plea. 


HouoH  V.  Bond. 

JPeTERSDORFF  had  obtained  a  rule  fusi  for  setting 
aside  the  judgment  signed  in  this  cause  for  irregularity. 
It  appeared  that  a  plea  was  delivered  on  the  19th  of 
April,  which  was  dated  of  the  SOth;  the  plaintiff's 
attorney  treated  this  plea  as  a  nullity,  and,  on  the  SOth, 
signed  judgment  as  for  want  of  a  plea.  There  had  been 
no  demand  of  a  plea. 

Curwood  shewed  cause. — Tb^  plaintiff  was  justified  in 
treating  this  plea  as  a  nullity.  The  rule  of  Hilary  Term, 
4  Will.  4,  (General  rules  and  regulations,  s.  1),  expressly 
directs  that  every  pleading  shall  be  intitled  of  the  day 
when  it  was  pleaded,  and  shall  bear  no  other  time  or  date. 
The  only  way  to  enforce  obedience  to  the  rule  is  to  inflict 
the  penalty  at  once.  Before  the  new  rules,  there  were 
decisions  both  ways  on  this  point;  but  the  rule  is  perempr 
tory,  and  this  judgment  was  therefore  regular.  It  is 
objected,  however,  that  there  was  no  demand  of  a  plea. 
But  if  a  plea  is  in  fact  pleaded,  though  irregularly,  that 
is  a  waiver  of  the  demand  of  a  plea :  Lockhari  v.  Mack- 
reth  {a).  Perry  v.  Fisher  (6),  Bond  v.  Smart  (c). 


(a)  5T.  R.  661. 


(6)  5  East,  649. 


{c\  1  Chit.  R.  736. 
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Peiersdarff,  in  support  of  the  rule. — The  plaintiff  has  Exck.^  PUat, 
no  right  to  treat  the  plea  as  a  nuUiijft  for  the  purpose  of 
signing  judgment  Ieui  for  want  of  a  plea,  and  then  to  say  it 
is  only  irregular^  in  order  to  set  up  a  point  of  waiver.  It 
b  not  disputed  that  the  delivery  of  a  plea  that  was  merely 
irregular  would  be  a  waiver ;  but  here  it  is  the  same  as  if 
no  plea  at  all  had  been  delivered.  In  Dakim  v.  Wagner  (a), 
where  the  plea  delivered  was  bad  because  it  had  no  date^ 
it  was  held  that  the  plaintiff  had  no  right  to  sign  judg- 
ment till  the  time  for  pleading  was  out^  because  within 
that  time  the  defendant  might  deliver  an  amended  plea. 
[Parlcg  B. — Perry  v.  Fisher  appears  to  be  an  authority 
against  you,  because  there  the  plea  was  a  nulKty,  yet  the 
Court  held  that  it  was  a  waiver  of  the  demand  of  plea.] 
It  does  not  appear  whether  the  time  for  pleading  was  out 
in  that  case  or  not.  IParie,  B. — Macher  v.  Billing  (i), 
in  this  Clourt,  is  in  support  of  your  argument.] 

Parke,  B. — The  C!ourt  are  of  opinion  that  the  decision 
in  Macher  v.  Billing  in  principle  governs  the  present  case ; 
and  that  if  a  plea  be  treated  as  a  nullity,  it  is  so  treated 
for  all  purposes.  If  so,  it  is  the  same  thing  as  if  no  plea 
at  all  had  been  pleaded ;  then  the  plaintiff  cannot  sign 
judgment  without  a  demand  of  a  plea. 

The  other  Barons  concurred. 

Rule  absolute. 

(a)  3  Dowl  P.  C.  536.  (h)  1 C.  M.  &  R.  677. 
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Exch.  of  Pleats 
1836. 


In  in  action  of 
debt  on  bond, 
mnd  for  money 
paid,  the  Court 
refuted  to 
amend  the  writ 
of  aummons, 
which  had  been 
sued  ont  on 
promises  in- 
stead of  in  debt, 
in  order  to  save 
the  Statute  of 
Limitations;  in- 
asmuch as  the 
remedy  on  the 
bond  would  re- 
main, notwith- 
standing the  ex- 
piration of  the 
six  years. 


Partridge  v.  Wallbank. 

X  HIS  was  an  action  of  debt  on  bond,  and  for  money 
paid.  The  writ  of  summons  had  been  sued  out  on  pro- 
mises instead  of  in  debt 

Chandless  moved  for  a  rule  to  amend  the  writ,  in  order 
to  save  the  Statute  of  Limitations ;  and  cited  Horion  v. 
InhabitafUs  of  Stamford  {a),  to  show  that  the  Court  would 
allow  an  amendment  of  the  writ  for  that  purpose* 

Parke,  B. — There  the  whole  cause  of  action  would 
have  been  out  of  time  but  for  the  amendment  i  but  here 
you  may  still  go  upon  the  bond  though  the  six  years  have 
elapsed ;  therefore  your  action  is  not  entirely  barred  by 
the  statute  if  the  motion  is  not  granted. 


Rule  refused. 


(«)  1  C.  &  M.  773. 


Vernon  v.  Turley  (a). 

DecUring  de     joLrCHBOLD  had  obtained  a  rule  msi  for  setting  aside 
orii^nd^acSon*  ^^^  proceedings  on  the  bail-bond  given  in  this  cause,  on 

is  no  waiver  of 

previous  proceedings  In  an  action  on  the  bail-bond. 

The  plaintiff  signed  an  agreement  with  an  agent  of  the  defendanti  on  the  29th  otSeptemhert  that 
on  the  defendant's  entering  into  an  agreement  to  pay  the  debt,  put  in  iron  widiin  a  month,  and 
the  remainder  by  bill  at  two  months,  the  action  should  be  discontinued;  and  the  defendant  was 
to  call  on  the  plaintiff  on  the  following  day,  to  enter  into  the  agreement  He  never  did  so  call. 
On  the  8th  of  October  the  plaintiff  gave  notice  to  the  defendant  that  he  held  himself  disengaged 
from  the  agreement,  and  should  proceed  with  the  action  forthwith.  On  the  20th  of  October,  the 
defendant  delivered  to  the  plaintiff,  and  the  latter  received,  two  bills  of  exchange  for  the  greater 
portion  of  the  debt.  He  did  not  deliver  any  iron,  and  became  bankrupt  on  the  6th  of  November: 
— Held,  that  there  was  not  a  giving  of  time  to  the  defendant,  so  as  to  discharge  the  bail. 

Bail  applying  to  be  discharged  from  liability  on  the  ground  of  an  agreement  for  giving  time  to 
the  principal,  must  come  in  the  term  next  after  they  know  of  the  agreement 


(a)  This  case  was  decided  in  Hilary  term.    See  Vtmon  v^Hodginsp 
ant€,  p.  151. 
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two  grounds  i-^first^  that  time  had  been  given  to  the  de*  excK  of  Piem, 

I  AQ4* 

fendant,  without  the  concurrence  of  or  communication  to  . 
the  bail;  and  secondly,  that  the  proceedings  were  irre- 
gular by  reason  of  the  plaintiff  having,  declared  de  bene 
esse  in  the  original  action  against  the  defendant  after 
suing  out  process  against  the  bail^  and  having  subse- 
quently dechtred  in  the  action  against  the  bail  without 
issuing  a  fresh  writ. 

The  defendant  was  arrested  on  the  24th  of  September; 
the  assignment  of  the  bail-bond  was  taken  on  the  11th  of 
November;  on  the  14th  a  writ  of  summons  issued  against 
the  defendant  and  the  bail  jointly ;  on  the  18th  the  plain- 
tiff declared  de  bene  esse  in  the  original  action;  on  the 
29th  he  declared,  as  assignee  of  the  baiI*bond,  against  one 
of  the  bail,  Hodgins,  alone.  The  affidavit  of  Hodgins^ 
in  support  of  the  present  rule,  stated  that  several  days  be- 
fore the  time  for  putting  in  special  bail  had  expired, 
he  inquired  of  the  defendant  and  his  attorney  whether 
the  action  was  settled,  or  whether  there  was  any  dan- 
ger of  his  being  put  to  any  loss  or  expense  in  conse- 
quence of  his  having  become  bail ;  and  was  assured  by 
them  that  there  was  no  such  danger,  as  the  defendant  had 
arranged  the  action  on  certain  terms  with  the  plaintiff; 
and  that  his  beHef  of  such  arrangement  was  the  sole  cause 
why  he  did  not  proceed  to  justify  bail  or  render  the  de- 
fendant. The  affidavit  of  the  defendant  Turley  further 
stated,  that  on  the  29th  of  September  a  written  agreement 
was  entered  into  between  him  and  the  plaintiff,  that  the 
present  action,  and  another  which  had  been  commenced 
by  the  plaintiff  against  one  Caddick,  should  be  discon- 
tinued, and  a  bill  for  S60/.,  drawn  by  the  defendant  and 
accepted  by  Caddick,  should  be  destroyed,  on  the  defen* 
dant  Turley  entering  into  an  agreement  to  pi^  the  plain- 
tiff the  balance  of  his  account,  part  in  iron  within  a  month, 
and  the  remainder  in  an  acceptance  at  two  months :  if  the 
defendant  should  not  fulfil  his  agreement,  the  action 
against  him  was  to  be  proceeded  with : — and  the  defendant 
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E*eh.  0/  Pkoi,  swore,  thet,  in  pursuance  of  tlie  agreement,  be  gave  the 
^^^'  phintiff,  on  the  SOth  October,  two  bills  of  exchange  for 
2\bL,  for  which  credit  was  given  him  by  the  plaintiff,  and 
that  it  was  his  intention  to  have  delivered  the  iron,  if  he 
had  not  been  prevented  by  a  fiat  in  bankruptcy  beiqg 
issued  i^rainst  him.  The  affidavits  of  the  plaintiff  and 
his  attorney,  on  the  other  hand,  stated  that  the  agreement 
was  signed  by  the  plaintiff  on  the  proposal  and  importa* 
ni(y  of  lUehard  Turley,  the  defendant's  brother,  who 
agreed  that  the  defendant  should  attend  on  the  following 
day  to  enter  into  the  agreement,  but  be  did  not  so  attend; 
that  the  plaintiff  made  several  ineffectual  applicationa  for 
the  delivery  of  the  iron;  that  the  fiat  did  not  issue  against 
the  defendant  until  the  6th  November;  and  that,  in 
consequence  of  the  non-performance  of  the  agreement, 
the  plaintiff,  on  the  8th  of  Ociober,  gave  the  defendant 
and  Caddick  a  written  notice  that  he  considered  himself 
disengaged  from  the  agreement,  and  should  proceed  im- 
mediately with  both  actions. 

Erie  and  WMimcre  shewed  cauae.— As  to  the  first  ob- 
jection, it  is  clear  that  this  was  a  mere  conditional  agree^ 
ment,  which,  not  being  performed  by  the  defendant,  became 
jfioperative  altogether,  and  left  the  parties  in  the  same  posi- 
tion as  before.  And  the  receipt  of  the  hills»  whidh  were  va« 
lueless,  could  not  be  considered  as  lunding  the  plaintiff  to 
any  agreement  which  prechided  him  from  proceeding  with 
the  action^  after  he  had  given  an  express  notice  that  he 
should  proceed  with  it,  and  that  he  held  himself  disengaged 
from  the  agreement.  It  was  held^  in  Ladbrook  v.  HeweU  (a)^ 
that  a  mere  honorary  obligation  on  the  part  of  a  plamtiff  not 
to  press  a  defendant  for  payment  of  the  debt,  was  not  suck 
an  indulgence  to  him  as  would  discharge  the  bail.  At  all 
events,  the  bail  had  notice  of  the  agreement  in  time  to  have 
applied  in  Michaelmas  term. — As  to  the  alleged  irregula- 
rity, CoUei  V.  Bland  (6)  is  an  authority  to  shew  that  any- 

(a)  1  Dowl.  P.  C.  488.  {b)  4  Taunt.  715. 
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Aing  done  in  the  original  canse,  after  the  action  on  the  **^i^5f*^ 
bail-bond  has  been  commencedi  baa  no  efibct  on  the  pro- 
ceedings in  such  action. 


ArehboUf  eem/r^-^These  proeeedings  were  Irregular. 
By  declaring  de  bene  eue  in  the  original  action^  Ae 
phuntiff  waived  the  prooeas  in  tbe  actum  on  the  bail*- 
bond,  and  oould  not  go  on  to  declare  in  that  action 
wi&out  iasuing  new  proceat.  [Pari^^  B. — ^Tbe  plain- 
tiff declares  in  the  original  action  only  in  order  that  when 
the  defendant  conies  to  set  aside  the  proceedings  on  the 
bail-bond,  he  may  be  able  to  contend  that  he  haa  lost  a 
triri.  It  is  only  a  conditional  proceeding.]  The  proceed* 
ings  on  the  bail-bond  assume  that  the  proceedings  in  the 
original  cause  are  at  an  end  by  reason  of  the  defendant's  not 
having  cotne  in.  [Parke^  B. — ^If  he  had  dechtred  in  cbief, 
no  doubt  that  would  have  been  a  waiver.]  He  couM  not 
declare  in  chief  at  all  until  the  bail  had  justified ;  the 
question,  therefore,  never  could  arise  on  a  declaration  in 
chief.  But  it  has  always  been  the  nndenrtanding  cf  the 
profession,  that,  after  proceeding  against  the  bail,  the 
plaintiff  could  not  take  any  step  in  the  original  action, 
without  thereby  waiving  the  proceedings  against  the  bail. 

But  in  the  next  place,  time  waa  given  to  the  defendant, 
so  as  to  exonerate  tbe  bail.  The  plaintiff  obtained  an  add!-* 
tional  security  by  the  receipt  of  the  biHs ;  tliat  was  a  suf- 
ficient consideraticm  for  a  stay  of  proeeedings:  and  it 
does  not  appear  that  he  haa  ever  re-deKvered  them. 
Their  being  taken  after  the  notice  given  by  the  plaintiff 
that  he  should  proceed,  makes  the  case  stronger  against 
him.  The  defendant  performed  the  agreement  so  far  as  lay 
in  his  power ;  for  he  swears  that  his  bankruptcy  waa  tbe 
only  cause  of  his  not  delivering  the  iron.  In  Wittisan  v. 
Whiiaker  (a),  bail  were  held  to  be  discharged  by  the  plain- 
tiff taking  from  the  defendant  biDs  of  exchange,  to  which 
a  surety  waa  party,  for  payment  by  instalments,  although 
(a)  7  Tauot.  53. 


VamvQii 
TttaMT. 


390  CASES  IN  THE  EXCHEQUERt 

MMh.  efPUat,  they  proved  of  no  value.  [Parke,  B. — ^That  was  a  single 
insulated  transaction^  of  giving  bills  in  satisfaction  of  the 
debti  and  had  the  effect  of  suspendmg  the  action  until 
they  became  due  and  were  dishonoured ;  can  we  say, 
looking  at  the  whole  transaction,  that  such  was  the  inten- 
tion of  the  parties  here?  But  suppose  it  was  so,  why  did 
you  not  apply  during  the  whole  of  Michaelmas  Term  ?] 
Bail  are  discharged  by  time  given  to  the  principal  with- 
out their  consent,  although  they  may  not  have  been  dam^ 
nified  at  all :  Hanmngton  v.  Beare  (a). 

Lord  Abinger,  C.  B. — On  the  first  point,  the  only 
question  is  whether  time  was  in  fact  given.  The  agree- 
ment is  clearly  a  conditional  agreement  on  the  face  of  it; 
the  defendant  was  himself  to  do  something  in  fulfilment  of 
it,  which  he  never  did ;  the  plaintiff,  therefore,  was  no 
longer  bound  by  it ;  and  of  that  he  gave  the  defendant 
notice.  Then,  with  respect  to  the  receipt  of  the  bills,  the 
only  question  is,  whether  that  formed  a  new  agreement ; 
it  is  clear  that  it  did  not  complete  the  original  agree- 
ment Even  if  it  was  a  new  agreement,  the  bail  ought 
to  have  applied  in  Michaelmas  Term;  but  I  think 
it  clearly  was  not.  It  is  quite  consistent  that  the  bills 
were  taken  on  the  understanding  that  the  defendant  would 
afterwards  fulfil  the  rest  of  the  agreement*  As  to  the 
other  point,  a  conditional  proceeding,  such  as  is  the  de- 
claring de  bene  esse^  is  no  proceeding  at  all,  so  as  to 
amount  to  a  waiver. 

Parke,  B. — I  am  clearly  of  opinion  that  it  has  not 
been  made  out  that  these  bills  were  given  as  a  new 
agreement  for  the  payment  of  the  debt :  and  if  it  had,  I 
quite  agree  that  the  bail  ought  to  have  applied  in 
Michaelmas  Term. 

The  other  Barons  concurred. 

Rule  discharged  with  costs, 
(fl)  4  Dowl.  P.  C.  256. 
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1836. 
Rex  r.  Powell^  Clerk,  (in  a  Cause  of  Ion  v.  Powell).  " 

t^HANNEL  moTed  for  a  writ  of  sequestration^on  a  re-  To  a  writ  of  ea- 
turn  to  a  special  writ  of  capias  uilagaimn  which  bad  issued  ^^^^^ 
against  the  defendant.    The  sheriff  had  returned  that  the  ^™«<i  '^t  the 

.  ,  defendant  had 

defendant  had  no  goods  nor  any  lay  fee  within  his  baili-  no  goods,  nor 
wick»  but  that  he  was  a  beneficed  clergyman:  it  did  not,  Irifhin^ubdU- 
howeyer.  state  the  name  of  the  benefice,  or  where  it  was  T^^^  but  that 

'he  was  a  bene- 

situate;  but  those  particulars  were  supplied  by  affidavit,  ficed clergyman; 
In  Rex  ▼•  Armstrong  (a),  where  the  return  was  that  the  nameVritnat 
defendant  had  no  goods  nor  any  lay  fee  within  the  baili-  fi^/^ec!»art 
wick,  but  was  possessed  of  the  rectory  of  ,  the  Court  refused  a  wnt 
granted  the  sequestration.  The  return  there  was  cer-  bursuggesteTa 
tainly  somewhat  more  formal  than  in  the  present  case,  but  ^i^^jung  up. 
the  defect  was  supplied  here,  if  the  affidavit  could  be  called  ^^  ^^  "^.'^  ^ 

^'^  amend  his  re- 

in aid.  [Parle t  B. — Should  there  not  be  some  recorcf  shew-  turn. 

ing  to  what  bishop  the  writ  is  to  be  directed?  Lord 
Abinger,  C.  B. — Can  we  amend  the  return  by  an  affidavit, 
so  as  to  fix  a  particular  bishop  ?]  The  writ  cannot  preju- 
dice any  party :  if  the  sequestration  takes  priority  of  other 
creditors,  they  can  move  to  set  it  aside,  if  wrongly  issued. 

Lord  Abinger,  C.  B. — We  ought  not  to  impose  that 
expense  upon  them.  The  best  course  would  be  to  apply 
for  a  rule  to  shew  cause  why  the  sheriff  should  not  amend 
his  return. 


Parke,  B. — ^The  proper  form  of  the  return  is  given  in 
Tid^s  Farms,  p.  4S0,  (6th  edit) 

CAaiui^nntimated  his  intention  of  making  such  appli- 
cation to  the  Court  of  King^s  Bench,  in  which  the  cause 
was. 

Motion  refused. 
(a)  2C.M.&R.206. 
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JBcdb.  0f  Pitas, 
vAa 

^  Dob  d.  Humphreys  ©.  Owen. 

In  ^Mharging  KULE  for  judgment  as  in  case  of  a  nonsuit  A  per- 
Si^afio  o^  emplory  undertaking  was  accepted,  but  the  plaintiff  sought 
of  a  nonsuit  on  jq  have  an  ordet  for  costs  of  the  day, "  if  any,"  as  part  of 

aperenptory         .  ,  J  J  r 

und^rtaklogythe    the  rUle. 
Court  wUl  order 
payment  of 

cosuoftheday,  WtUby/viVio  shewed  cause,  objected  to  this,  on  the 
though  the  de-  ground  that  the  defendant's  aflSdavit  did  hot  sheW  that 
St *do  not  ihew  *oy  costs  had  been  incurred,  and  referred  to  Asjy  r. 
^^•^^     Sharp  (o),  as  an  authority  that  that  was  necessary  to  be 

cunred.  stated. 

But  not 
where  his  affl- 

wneiHid'^c  Parks,  B.— You  cannot  be  prejudiced  by  a  protisioil 
been  incurrwii  for  payment  of  the  costs,  if  any;  if  none  hare  been  in- 
■utei  that  no-    curred,  you  will  have  none  to  pay* 

tice  of  trial  waa 

mwdS!"**'         The  rule  was  drs^wn  up  accordingly. 
J.  Jervis  in  support  of  the  rule. 


The  same  point  Was  ruled  in  a  case  of  Thomas  v.  Huich» 
inson,  in  Trinity  Term,  in  which  Ray  ▼.  Sharp  was  agun 
cited  for  the  plaintiff. 

But  in  another  case  in  the  sam^  term,  Tarbuek  v. 
Bisphan^  where  it  appeared  on  the  face  of  the  defen* 
dant's  own  affidavit,  that  notice  of  trial,  which  had  been 
given  for  the  assizes,  had  been  countermanded  in  due 
time,  the  Court,  in  discharging  the  rule  for  judgment  as 
in  case  of  a  nonsuit  on  a  peremptory  undettitking,  re- 
fused to  make  an  order  for  payment  of  costs  of  the  day, 
if  any ;  Parke,  B.,  saying  that  to  do  so  would  be  to  in- 
vite further  inquiry,  which  ought  not  to  be  invited,  where 
it  appeared  from  the  defendant's  own  affidavit  that  no 
costs  could  have  been  incurred. 

(a)  4Dowl.P.  C.364. 
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JSsc*.  0/  Pleat. 
1886. 

Harriet  Rebves,  Executrix  of  William  Reeves, 
deceased^  r.  Hearnb. 

X  HE  two  first  counts  of  the  declaration  were  indebiMw  a  decUntion 
OMsumpiit  in  IfK.  for  goods  sold  and  delivered  by  the  plain-  .^^te^thrll^ 
tiiPs  testator  to  the  defendant,  and  on  an  isocount  stated  ^f'  '^®  ^^^  ^^ 

the  testator,  to 

between  them;  stating  a  promise  by  the  defendant  to  the  wit,  on  the  ut 
testator  in  his  lifetimei  and  a  breach  in  non-payment  to  i832,thedefen. 
the  testator,  or  to  the  plaintiff,  executrix  as  aforesaid.  The  d'bted"  \he 
third  count  was  as  follows: — And  whereas  also  after  the  piaintiir.uexe. 
death  of  the  said  WiKam  Reeves^  to  wit,  ob  the  1st  day  for  goods  sold 
of  October,  18S8,  the  defendant  was  indebted  to  the  plain-  by*\he  te^u^^^ 
tiff,  as  executrix  as  aforesaid,  mllLSs.Sd.  for  goods  ^cid  ^"  ^'  ^^^^^"^ 

°  to  the  defen- 

and  delivered  by  die  said  William  Ree909  in  his  lifetime^  dant,  and  in 
to  the  defendant  at  his  request.,  and  the  la8t«*mentioned  the!^f)^and 
sum  being  due  and  in  arrear,  heretofore,  to  wit,  on  the  e^^^^"''^;  " 
day  and  year  last  aforesaid^  in  consideration  thereof,  and  agreed  with  the 
that  the  plaintiff  as  executrix  as  aforesaid,  at  the.  de-  accept  a  suit  of 
fendant's  request,  had  agreed  with  him  to  accept  a  cer-  ^aJe'byhim  for 
tain  suit  of  clothes,  to  be  made  and  provided  by  the  de-  ^:^'*  ^^«  p**^"- 

•      «  ^  -r.*.*.  ,,,.     .«..  Uflfs  servant,  in 

EBDdant  for  one  John  ntehmond,  the  pfauntiff  s  servant  part  discbarge 
and  traveller,  in  part  discharge  and  satisfaction  of  the  pL^^tiff  ^i^ 
said  debt  of  11/.  5$.6d.^  to  wit,  to  Ae  extent  of  the  price  jn^^btedto  j.ii. 

'  '  *^  in  a  greater 

and  value  of  such  suit    of  clothes   (the  said  plaintiff  amount  for 

waiivs.  anil  J  H. 

then  and  iVom  thence  hitherto  end  stfll  being  indebted  to  having  agreed 

the  said  J.  Richmond  m  a  large  sura  of  money,  to  wit,  the  f"g  ^r?ceT!e' 

sum  of  soil,  for  wages  then  due  and  owing  to  the  said  the  clothes  in 

J.  /Z.,  aa  such  clerk  and  traveller  as  aforesaid,  and  the  and  had  also  ' 

said  J.  R.  having  then  agreed  to  receive,  and  having  beaTand  give 

the  defendant  a 
reasonable  time 
for  the  payment  of  the  remainder  of  the  deb^  the  defendant  nndertook  andpremised  the  plaintiff, 
as  executrix,  to  make  and  provide  the  sdd  suit  of  clothes  for  /.  JZ.  within  a  reasonable  time,  and 
to  pay  her  the  remainder  of  the  debt  after  a  reasonable  time  for  such  forbeat«nce.  The  decla- 
ration then  averred,  that  though  a  reasonable  time  had  elapsed,  &&,  the  defendant  had  not  made 
or  provided  the  clothes,  or  paid  the  residue  of  the  debt.  Plea,  that  the  debt,  in  consideration  of 
which  the  said  promise  was  made,  did  not,  nor  did  any  part  thereof,  accrue  to  the  testator 
within  six  years  next  before  the  commencement  of  the  suit,  and  that  such  promise  was  by  words 
only.  On  special  demurrer: — Held,  that  the  agreement  stated  in  the  dedaimtion  was  only  an 
agreement  for  an  accord,  and  did  not  extinguish  the  original  debt,  which,  therefore,  was  birred 
by  the  Sutute  of  LimiUtions. 
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Sxeh.ofPkai,  from  tbence  hitherto  been  willing,  and  still  being  willing^ 
to  receiye  the  said  suit  of  clothes  in  part  payment  and 
discharge  of  the  said  sum  of  50/.,  to  the  extent  of  the 
price  and  value  of  such  suit  of  clothes);  and  also  in  con- 
sideration that  the  plaintiff,  as  executrix  as  aforesaid,  at 
the  defendant's  request,  had  agreed  and  promised  him  to 
forbear  and  give  him  a  reasonable  time  for  the  payment  of 
the  remainder  of  the  said  debt  of  11/.  5s.  6d.,  he  the  de« 
fendant  undertook  and  then  promised  the  plaintiff,  as 
executrix  as  aforesaid,  to  make  and  provide  the  said  suit 
of  clothes  for  the  said  J*  R*  upon  the  terms  aforesaid, 
within  a  reasonable  time  then  following,  and  to  pay  her 
the  remainder  of  the  said  debt  of  11/.  5$.  6c/.  at  the  ex- 
piration of  a  reasonable  time  for  such  forbearance :  and 
the  plaintiff,  executrix  as  aforesaid,  avers  that  she,  con- 
fiding in  the  defendant's  last-mentioned  promise,  hath 
always  been  ready  and  willing  to  accept  such  suit  of 
clothes  in  such  part  satisfaction  and  discharge  as  afore- 
said, and  the  plaintiff  did  forbear  and  give  time  for  the 
payment  of  the  said  debt  of  i  1/.  5s.  6d.  for  a  reasonable 
time  from  the  making  of  the  said  agreement  with  the  de- 
fendant ;  and  the  time  for  making  and  providing  the  said 
suit  of  clothes^  and  paying  the  remainder  of  the  said 
debt  of  II  /•  5s.  6c/.  upon  the  terms  aforesaid,  have  elapsed  i 
of  all  which  promises  the  defendant,  on  &c.  had  noticcj 
and  was  then  requested  by  the  plaintiff,  as  executrix  as 
aforesaid,  to  make  and  provide  the  said  suit  of  clothes, 
and  pay  the  remainder  of  the  said  last-mentioned  debt, 
upon  the  terms  aforesaid*.  Yet  the  defendant  hath  not 
made  or  provided  the  said  suit  of  clothes,  or  any  part 
thereof,  or  paid  any  part  of  the  said  last-mentioned  debt, 
in  the  manner  or  upon  the  terms  aforesaid,  or  other- 
wise, &c. 

The  defendant  pleaded,  Jirst,  non  assumpsit;  secondly ^ 
as  to  the  promise  to  the  testator,  that  the  defendant  did 
not  make  such  promise  at  any  time  within  six  years  next 
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before  the  commencement  of  the  suit ;  tUrdly,  as  to  the  KseA.  of  PUa», 
promise  to  the  plaintiff  as  executrix,  to  make  the  suit  of 
clothes  as  in  the  declaration  mentioned,  and  to  pay  the 
remainder  of  the  debt  of  11/.  5s.  6d.  as  therein  mentioned, 
that  the  debt  in  consideration  of  which  the  said  promise 
was  made  did  not,  nor  did  any  part  thereof,  accrue  to 
the  said  W.  Reeves  within  six  years  next  before  the  com- 
mencement of  the  suit,  and  that  the  said  promise  was  by 
words  only,  and  was  not  nor  is  made  or  contained  in  any 
writing  signed  by  the  defendant  according  to  the  form  of 
the  statute,  &c. 

Special  demurrer  to  the  last  plea,  assigning  for  causes, 
that  the  count  to  which  it  is  pleaded  is  founded  upon  a 
cause  of  action  accruing  to  the  plaintiff  as  executrix  as 
aforesaid,  upon  and  for  the  non-performance  of  a  con- 
tract made  with  her  as  such  executrix,  upon  a  new  and 
sufficient  consideration,  to  which  the  said  W,  Reeves  was 
a  stranger ;  nevertheless  the  defendant  hath  not  pleaded 
or  shewn  that  such  cause  of  action  did  not  accrue  to  the 
plaintiff  as  executrix  as  aforesaid,  or  that  his  promise  to 
her  as  such  executrix  was  not  made,  within  six  years  next 
before  the  commencement  of  this  suit ;  and  it  is  no  answer 
or  defence  that  the  original  debt  to  the  said  W.  Reeves 
did  not  accrue  to  him  within  six  years  next  before  the 
commencement  of  this  suit ;  and  ako  that  it  is  not  shewn 
in  the  plea,  that  the  said  debt  or  sum  wherein,  in  the  said 
count  it  is  alleged,  the  defendant  was  indebted  to  the  plain- 
tiff, as  executrix  as  aforesaid,  for  goods  sold  and  deli- 
vered by  the  said  W.  Reeves  to  the  defendant,  or  the 
cause  of  action  in  respect  thereof,  did  not  accrue  to  the 
plaintiff,  as  executrix  as  aforesaid,  within  six  years  next 
before  the  commencement  of  the  suit ;  and  it  is  merely 
alleged  that  such  debt  did  not  accrue  to  the  said  W. 
Reeves  within  that  time  9  and  it  is  perfectly  consistent  with 
the  last-mentioned  plea  and  the  declaration,  that  the  said 
W.  Reeves  may  have  died  before  any  cause  of  action 
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Each,  4  PkoM,  aocrued  to  him  in  respect  of  his  sale  and  delivery  of  the 
last^mentioned  goods  to  the  defendant,  or  that  he  may 
have  died  before  the  expiration  of  six  years  *next  after  the 
aoeraingof  such  last-mentioned  debt,  or  the  cause  of  action 
thereon  may  have  accrued  to  the  phuntiff,  executrix  as 
aforesaid)  within  six  years  next  before  the  commenoenient 
of  this  suit ;  and  that  the  time  for  the  plaintiff  suing  as 
executrix  as  aforesaid  for  Uie  recovery  of  such  last-men* 
tiosied  debt  had  not  elapsed  when  this  action  was  com- 
menced. 

N*  B.  Clarke,  in  support  of  the  demurrer. — ^This  plea 
cannot  be  supported.  The  plaiotiff  declares  in  the  count  to 
which  it  is  pleaded,  not  upon  the  original,  but  upon  a  new 
cause  of  action  altogether.  The  pronnse  to  the  executrix 
was  not  barred  by  the  Statute  of  Limitations;  &Hitb  v. 
Forty  (a) ;  and  the  plea  oi;^ht  to  have  been  pleaded  to 
that  promise.  [The  Court  desired  him  to  consider  whether 
the  count  could  be  supported.]  The  jyiaiatiff  has  a  right 
to  join  tliis  count  with  the  counts  which  lay  the  promises 
to  the  executrix:  CoweU  v.  Waits  (6).  She  could  not 
suf&  upon  the  old  debt,  because  tt^at  was  superseded  by 
the  agreement.  She  may  have  been  guilty  of  a  deoaitant 
by  entering  into  such  an  agreeioent,  but  the  debt  is  ex- 
tinguished by  it.  [Parket  B. — ^Is  it  any  tlung  more  than 
that  the  defendant,  by  way  of  accord  for  an  antecedent 
debt,  agrees  to  supply  clothes  to  Riekmandf  If  he  does  not 
supply  them»  the  original  debt  survives.  In  Lynnv.  Bruee{c), 
where  the  plaintiff  declared  on  an  agreement  to  accept 
ffom  the  defendant  a  composition  on  a  debt,  in  full  satis- 
faction and  discharge  of  the  debt,  it  was  clearly  held  that 
such  a  mere  accord  gave  no  new  ground  of  action.]  Here 
the  time  of  p^ment  is  changed;  that  shows  that  it  was  not 
merely  an  accord^  but  a  new  contract    The  clothes  are 

(a)  4  Carr.  &  P.  126.  (6)  6  East,  405. 

(c)  2H.B1.'3I7. 
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to  be  supplied  within  a  reasonable  time;  that  must  mean   Exciuof  pieat, 
some  time  beyond  immediately ;  and  what  was  a  reason- 
able  time  would  be  a  question  for  the  jury. 

Lord  Abinger,  C.  B. — Suppose  the  Statute  of  Limi- 
tations oiit  of  th6  question!  which  is  the  way  to  try  the 
case ;  then  it  is  an  agreement  to  pay  part  of  the  debt  by 
the  supplying  of  a  suit  of  clothes,  part  in  cash.  If  the 
defendant  does  not  so  pay,  how  is  the  original  debt  ex* 
tinguished  ?  There  is  no  new  consideration.  As  to  the 
time  of  paymentj  a  reasonable  time  to  pay  a  debt  which 
has  been  due  for  some  years  is  to-morrow. 

Parke,  B. — On  this  declaration^  Richmond  being  no 
party  to  the  agreement,  it  appears  to  be  no  more  than  an 
agreement  for  an  accord  in  equity;  it  is  not  stated  that 
the  defendant  went  on  and  partly  made  the  clothes. .  Even 
if  you  could  makeMickmond  a  party,  so  as  to  give  him 
a  right  to  sue  for  the  clothes,  it  is  only  satisfaction  pro 
i4Mnio,  and  the  original  debt  remained  for  the  residue; 
and  not.  being  extinguished,  it  is  barred  by  the  statute. 
It  is  an  ingenious  attempt  to  get  rid  of  the  Statute  of  Limi- 
tations, but  I  see  nothing  which  could  have  prevented 
the  plaintiff  from  suing  on  the  original  cause  of  action. 

The  other  Judges  concurred. 

Judgment  for  the  defendant. 
Mansel  appeared  to  argue  for  the  defendant. 


VOL,  I.  z  M.  w. 
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Eftek*  ofPitott 
1836. 

Regil  v.  Gbeen. 

Debt  he  noqey  I#EBT,  ID  the  sum  of  500L,  for  money  lent,  money  paid, 

pidd.^'^The^piea  and  on  flon  account  atated. — Pleas,  Jirst,  nunquam  indeU- 

Sit  ull^it  ^^*^  •    ^^^ondly,  as  to  the  said  sums  of  money  lent  and 

so  lent  and  paid  monev  paid,  that  they  were  so  lent  for  the  purpoae  of 

were  lent  for  .,  .1  -i.*-**!  «• 

the  purpose  of  paying,  and  so  paid  respectively,  to  «/•  jR.,  the  master  of 

were°p^r  to  /.  ^^  ^^  ^^^Vf  ^^'  ^^®  repairs  of  a  certain  ship  or  vessel, 

Jk'5i1T(ir  ^^^^  ^^  Wilberfaree,  then  being  in  parts  beyond  the 

in  a  foreign  geas,  to  wit,  at  Laguna  in  Mexico^  in  South  America^ 

port,  for  the  re^ 
pairs  of  such 
ship,  and  not 
on  the  security 
or  liability  of 
the  defendant ; 
and  then  went 
on  to  state  an 
agreement 
made  in  such 
ibreigD  port, 
between  the 
plaintiff  and  J. 
iL,  for  the  de- 


bottomry-bond 
given  by  J.  R, 
to  the  plaintiff, 
in  pursuance  of 
such  agree- 


and  out  of  the  dominions  of  our  lord  the  King,  on  and  in 
the  progress  of  a  certain  voyage  from  Liverpool  to  certain 
parts  beyond  the  seas,  to  wit,  to  Sisai^  Campeaehyt  and 
Laguna  aforesaid,  and  from  thence  to  her  port  of  dis- 
charge at  Liverpool  or  London.  And  the  defendant  fiir« 
ther  saifeh,  that  the  said  several  sums  of  money  were  not,  nor 
was  any  part  Aereof,  lent  or  pud,  or  the  debt  in  respect 
thereof  ec«tra<sted,  or  any  part  thereof,  upon  die  security 

^^^^J^li^  or  liabiHty  of  the  defendant;  but  the  plaintiff  having  then 
r^fiised  to  accept  in  payment  of  the  said  sums,  biDs  of 
exchange  on  the  several  owners  of  the  said  ship,  and  the 
said  J.  R.  then  being  master  of  the  said  ship,  and  having 

"/"k*? ■?**"*  no  funds  or  credit  of  his  own  in  Mexico  aforesaid,  and 

of  wbicli  It  was 

alleged  that  the  the  plaintiff  being  anxious  to  obtain  large  and  exorbi- 

plainriff  desired  \  .  ...,^vti.  .  «« 

to  obuin  ezor-  tant  bottomry  interest  m  that  behalf,  to  wit,  on  the  Ist 

foliSUdi^was.  December 9  183S,  a  certain  agreement  was  made  between 

^nl^^r  ^^^  plamtiff  and  the  said  J.R.,  so  being  master  as  aforesaid, 

that  the  money  for  the  said  defendant,  whereby  it  was  agreed  that  the 

paid  oo\he  se-  said  «/.  R.,  BO  being  master  as  aforesaid,  should  give  to 

wm'^o?Ac"de.  ^^^  plamtiff  and  one  N.  C,  then  being  the  agent  of  and 

fendant;  te-  in  trust  for  the  plaintiff,  a  certain  instrument  of  bond  and 

there^wu  no  hypothecation,  and  bill  of  maritime  risk  and  bottomry, 

such  agreement, 

and,  thirdly t  that  there  was  no  such  bond  as  was  stated  in  the  plea:— Heitf,  on  special  demurrer, 
that  die  replication  was  bad,  for  tendering  issues  on  several  matters,  havmg  by  the  first  allegation, 
put  in  issue  the  whole  substantial  matter  of  defence. 
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wberobyj  in  consideration  of  the  said  sums  so  lent  and  ^cK^Pkoii 
advanced,  and  so  paid  respectively^  the  said  British  ship,     s     ^  '  • 
freight,  and  cargo,  were  to  be  responsible  for  the  said        Rboii. 
sums  so  lent  and  advanoed«  and  so  paid  as  aforesaid,  and       orben. 
prinapal  and  additional  preo^ium  of  risk  and  sea  ex- 
ehange»  aiBOunting  in  the  whole  to  a  Urge  sum  of  money, 
to  wit,  the  sum  of  500^.,  payable  under  the  terins  and 
conditions  as  hereinafter  mentioned*    [The  plea  then  set 
forth  a  bottomry  bond  giyen  by  t/^  /Z>  to  thq  plaintiff  and 
N^  C.J  in  conformity  with  the  agreement,]    Yerificatioa, 

Replication  to  tha  second  plea,  that  the  several  sums 
therein  mentioned  were  respectively  by  the  plaintiff  lent 
and  advmcedj  and  paid>  as  In  the  declaration  mentioned* 
and  the  said  debt  in  respect  thereof  was  contracted,  upon 
the  security  and  liability  of  the  defendant  i  and  that  the 
said  supposed  agreement  between  the  plaintiff  and  the 
aaid  J*  B^,  ae  being  master  as  aforesaid,  for  the  defen- 
dant, was  not  made  as  in  the  said  plea  alleged}  and  that 
the  aaid  supposed  instrument  of  bond,  &c.,  was  not  made 
as  in  the  said  plea  alleged* — Concluding  to  the  country. 

Special  demurrer,  assigning  for  causes,  that  the  replica- 
tion is  double,  in  this,  to  wit,  that  it  is  therein  alleged 
that  the  several  sums  in  the  second  plea  mentioned  were 
lent*  advanced,  and  paid,  and  the  debt  in  respect 
thereof  contracted,  upon  the  security  and  liability  of  the 
defendant;  and  secondly,  that  the  agreement  was  not 
made  as  in  the  plea  mentioned ;  and  thirdly,  that  the 
bond*  &c.  was  not  made  as  in  the  plea  mentioned ;  and 
thereby  the  plaintiff  puts  in  issue  several  points,  matters, 
and  things*  and  attempts  vexatioutly  to  compel  the  de- 
fendant to  proceed  to  the  defence  of  several  things,  more 
than  by  law  he  is  entitled  to  do. 

WigUmant  in  support  of  the  demurrer. — [Parke^  B.-^ 
Does  not  your  plea  amount  to  a  double  general  issue  ?] 
The  plea  may  perhaps  be  bad,  but  only  on  special  de« 
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Exch.  oj  Pleat,  murrer.  But  the  replication  is  bad  as  being  double,  and 
putting  in  issue  several  distinct  and  unconnected  facts. 
[Lord  Abinger^  C.  B. — ^If  you  put  two  distinct  defences 
into  one  plea,  has  not  the  plaintiff  a  right  to  reply  to  both  ?] 
If  the  replication  had  been  confined  to  a  denial  that  the 
debt  was  contracted  on  the  security  of  the  defendant,  and 
the  plaintiff  had  succeeded  on  that  issue,  that  would  be  in 
effect  a  finding  that  the  subsequent  transaction  was  not 
on  the  credit  of  the  defendant,  but  of  the  captain ;  all 
the  rest  of  the  replication,  therefore,  was  unnecessary. 
[Parkei  6. — Supposing  the  money  was  advanced  on  the 
credit  of  the  defendant,  and  afterwards  there  was  the 
agreement  for  the  bottomry  bond,  that  would  extingiush 
the  original  contract,  and  transfer  the  remedy  to  the  ship ; 
therefore,  these  are  two  distinct  defences.]  The  replica- 
tion contains  two  allegations,  either  of  which  is  sufficient 
to  defeat  the  plea.  If  the  first  of  them,  rtar.,  that  the 
money  was  advanced  on  the  security  of  the  defendant,  be 
found  for  him,  the  bottomry  transaction  does  not  affect 
him  at  all ;  if  it  be  found  for  the  plaintiff,  the  bottomry 
transaction  may  be  called  in  aid  to  shew  that  it  was  used 
as  the  means  of  obtaining  more  than  5/.  per  cent,  interest, 
and  that  may  afford  another  ground  of  defence.  The  two 
allegations  in  the  plea  may  well  be  incorporated  in  it;  but 
the  plaintiff  has  not  therefore  a  right  to  deny  both  these 
consecutive  and  material  allegations.  This  is  not  a  case 
to  which  the  replication  de  injurid  would  apply ;  the  plea 
does  not  set  up  matter  of  excuse,  but  denies  certain  of  the 
fiicts  alleged,  and  then  assigns  other  reasons  why  theplaintiff 
should  not  recover.  [Parke,  B. — What  replication  would 
have  put  in  issue  the  whole  defence  in  the  plea  ?  If  he  had 
replied  only  that  there  was  no  bottomry  bond,  you  would 
have  said  he  had  not  traversed  the  agreement,  or  that  the 
money  was  advanced  on  the  defendant's  credit,  and  there- 
fore that  these  were  admitted.]  If  he  had  replied  only 
that  the  money  was  advanced  on  the  personal  credit  of  the 
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defendant^  that  would  have  been  an  answer,  because  the  Ejcch,  ofPUat, 
plaintiff  goes  only  for  money  lent,  &c. ;  therefore  the  trans-   .        ^  '  ^ 
actions  between  the  defendant  and  the  captain  would  be        Regil 
immaterial   if  that  issue  were  found  for  the  plaintiff.        grecn. 
iParke^  6. — Then  you  must  say  all  the  plea  is  surplusage 
except  the  first  averment.]     Not  entirely  so;  there  might 
still  have  been  an  argument  on  the  effect  of  the  bottomry 
bond,  if  it  were  given  by  collusion  between  the  plaintiff 
and  the  captain.     But  the  plaintiff  ought  to  have  known 
that  the  single  traverse  on  that  first  averment  would  de- 
cide the  whole  case,  and  not  therefore  to  have  followed 
the  defendant  through  the  several  allegations  of  the  plea, 
which  were  immaterial  to  the  issue  of  the  cause. 

W.  H.  WatsoHj  contrh. — All  the  latter  portion  of  the 
plea  is,  in  fact,  wholly  immaterial.  To  relieve  the  owner 
of  responsibility  for  money  advanced  for  the  use  of  the 
ship,  it  must  be  an  advance  on  an  hypothecation  bond, 
made  at  the  time  the  bond  is  given :  The  Augustin  (a). 
The  plea,  therefore,  first  states  what  amounts  to  a  perfect 
defence,  and  then  introduces  matter  altogether  immaterial 
as  not  shewing  anything  which  removes  the  previous  re- 
sponsibility of  the  defendant,  if  it  existed  at  all.  The  sub- 
stantial matter  of  the  plea,  then,  being  traversed,  the  rest 
of  Uie  replication  at  most  is  only  surplusage^  and  the  de- 
murrer cannot  be  sustained  for  duplicity.  Mr.  Stephen^ 
in  his  Treatise  on  Pleading  (6),  thus  states  the  distinction 
applicable  to  this  case : — *'  A  plea  may  be  rendered  double 
by  matter  ill  pleaded^  but  not  by  immaterial  matter  .... 
Whether  a  matter  be  well  or  ill  pleaded,  if  it  be  sufficient 
in  substance,  so  that  the  opposite  party  may  go  to  issue 
upon  it,  if  he  chooses  to  plead  over,  without  taking  the 
formal  objection, — such  matter  tends  to  the  production  of 
a  separate  issue,  and  is  on  that  ground  held  to  make  the 
pleading  double.  On  the  other  hand,  if  the  matter  be  im- 

(a)  1  Dods.  Adm.  Rep.  283.        (h)  P.  261,  (2nd  edit.) 
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Exeh.  of  Pleat,  material,  no  bsue  can  properly  be  taken  upon  it )  it  does 

^    not  tend,  therefore,  to  a  separate  issue,  nor,  consequently^ 

Reqil        fall  within  the  rule  against  duplicity."    {PbHte,  B. — ^The 

Greek.       demurrer  does  not  appear  to  be  confined  to  duplicity — it 

objects  also,  that  the  plaintiff  rexatiously  attempts  to  com*' 

pel  the  defendant  to  proceed  to  the  defence  of  several 

things.    Supposing  all  the  facts  alleged  but  one  are  im* 

material,  is  not  that  properly  pointed  out  ?]    If  they  are 

immaterinl,  no  defence  to  them  is  necessary. 

Wighifnan,  in  reply. — ^Undoubtedly  this  objection  Is 
formal  merely — ^it  stands  upon  the  ground  of  the  hici^n^ 
venience  which  arises  firom  violating  the  rule  of  pleading 
relating  to  duplicity,  by  putting  immaterial  matters  in  issue. 
The  plaintiff  has  no  right  to  state  them  as  distmct  matters 
of  traverse,  and  so  to  embarrass  the  defendant  at  the  trial, 
and  then  say  it  is  of  no  consequence  because  they  are 
immaterial. 

Lord  Abinger,  C.  B. — I  think,  strictly  speaking,  the 
defendant  is  entitled  to  judgment ;  but  the  plaintiff  cer^ 
tainly  ought  to  have  leave  to  amend. 

Parke,  B. — ^The  best  course  would  be  to  strike  out  the 
special  plea  and  replication,  and  go  to  trial  on  the  general 
issue.  At  present  I  think  the  defendant  is  right:  this  is 
not  precisely  duplicity^  but  the  plaintiff  has  no  right  to  in- 
clude several  matters  in  his  replication,  so  as  to  embarrass 
the  trial :  then  the  objection  seems  sufficiently  pointed  out 
at  the  end  of  the  demurrer  to  enable  the  defendant  to  take 
advantage  of  it. 

Alderson  and  Gurnet,  Bs.,  concurred. 

Leave  to  amend. 
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JBjtcA.  ^  PUaSf 

J0ME8  #.1  Nann£T>  Esq. 

Assumpsit  in  the  sum  of  soot)/.,  for  tlie  ftrork,  AuumpHttoi 
bbour,  and  attendance  of  the  plaintiff  as  the  attortiey  and  ^^^^''^f  j^"** 
solicitor  of  the  defendant,  and  for  money  paid,  and  oA  an  plaintiff  u  an 
account  stated.    Second  plea,  as  to  the  breach  of  promise  Mtoaiibat90A' 
in  the  declaration  mentioned,  so  far  as  the  same  related  uduboorwas 
lothenon-payme&tof  the  sum  of  200021  in  the  declaration  ^j^^^T 
firstly  mentioned,  Except  the  sum  of  90/.,  parcel  thereof,  endeavoariog  to 
and  of  the  sum  of  150/.  in  the  first  plea  mentioned,  fe^^t's^retom 
actionem  non,  because  the  defendant  says,  that  Uie  said  ^  ^"^"^ 

•^  00  two  occa* 

work,  labour,  and  attendance  were  given,  done,  and  nont;  under  an 
bestowed  for  and  on  behalf  of  the  defendant  on  two  tbefintocca- 
several  occasions,  the  former  of  which  occasions  was  in  ;;;;;;tlli^'i^d 
the  year  18S3,   and   the  latter  in  the  year  1834,  and  KceiTenoK- 

munenuiooy  but 

on  each  of  which  occasions  he,  the  defendant,  became  only  bu  dii- 

and  was    a  candidate    for   the   representation    in  the  ihatnTezpros 

Commons  House  of  Parliament  of  certain  boroughs  called  SJJJXtlJSen 

and  known  by  ihJb  name  of  the  CaniarroiuAtrtf  boroughs,  tbepuifaitiffaDd 

and  the  said  work  and  labour,  &c.,  were  given,  done,  and  the  Mcond  oe- 

bestowed  in  and  about  the  endeavouring  to  secure,  and  in  gStmnfi^^ 

and  about  the  promoting  the  return  of  the  defendant  as  a  !*"?"•??"" 

for  the  plaintiff^f 

representati^  of  and  member  for  the  said  boroughs,  and  lervicei  on 
for  no  other  purpose,  and  on  no  other  occasion  whatsoever.  He^todTon"^ 
And  the  defendant  flirther  sdth,  that  the  said  work  and  "p^^^  demur- 

rer«  at  amount- 

labour,  &c.,  of  the  plaintiff,  so  far  as  the  same  related  and  ^°s  <»  ^«  i 

rai  f'^*"^ 

relates  to  the  first  of  the  said  occasions,  were  done,  given, 
and  bestowed  by  the  pbdntiff  under  and  by  virtue  of  a 
certain  agreement  theretofore,  and  before  the  plaintiff  had 
done,  given,  or  bestowed  the  said  work  and  labour,  &c., 
or  any  part  thereof,  or  had  been  or  was  retained  by  the 
defendant  for  that  purpose,  to  wit,  on  the  1st  o{  September, 
18S2,  made,  entered  into,  and  concluded  in  that  behalf  by 
and  between  the  plaintiff  and  the  defendant,  which  said 
agreement  was  and  is  to  the  effect  following,  viz. :— That 


334  CASES  IN  THE  EXCHEQUER, 

Exeh.  qfPieat,  hcj  the  plaintiflT,  should  do,  give,  and  bestow  the  work 
and  labour,  &c.|  of  him,  the  plaintiff,  in  and  about  the 
endeavouring  to  secure,  and  in  and  about  the  promoting 
the  return  of  the  defendant,  as  a  representative,  &c.,  on 
the  first  of  the  said  occasions,  without  being  or  becoming 
entitled  to  have  or  demand  from  the  defendant  in 
reapect  thereof  any  fees,  money,  or  remuneration  whatso- 
ever; but  that  he,  the  plaintiff,  should  be  entitled  to  have, 
receive,  and  demand  from  the  defendant  on  such  occa- 
sion, such  sums  and  monies  only  as  he  should  or  might 
disburse,  pay,  lay  out,  or  expend,  for  and  on  behalf  of  the 
defendant,  in  and  about  the  endeavour  to  secure,  and  in 
and  about  the  promoting  the  return  of  the  defendant,  &c. 
on  the  first  of  the  said  occasions.  And  the  defendant 
further  saith,  that  but  for  the  said  agreement  he  the  de- 
fendant would  not  have  retained  or  employed  the  plaintiff 
to  do,  perform,  and  give  or  bestow  his  said  work  and 
labour,  in  so  far  as  related  to  the  first  of  the  said  occasions, 
or  any  part  thereof:  and  that  there  was  not  at  any  time  any 
express  contract  or  agreement  made  or  subsisting  by  or 
between  the  plaintiff  and  the  defendant  touching  or  re- 
lating to  the  scale,  rate,  or  amount  of  the  fees,  money,  or 
remuneration  to  be  paid,  received,  or  demanded  of  or  from 
the  defendant,  and  to  be  by  him  payable  and  paid  to  the 
plaintiff  for  or  in  respect  of  the  said  work  and  labour,  &c., 
so  far  as  the  same  related  to  the  last  of  the  said  occasions. 
And  the  defendant  further  saith,  that  the  said  work  and 
labour,  &c.,  of  the  plaintiff  in  the  declaration  mentioned, 
were  not  wholly  or  in  part  done,  given,  or  bestowed,  in  or 
relating  to  any  suit  or  suits,  or  other^proceedings  whatso- 
ever in  any  Court  of  law  or  equity :  and  the  defendant 
saith,  that  a  fair,  reasonable,  and  proper  remuneration  to 
the  plaintiff  for  and  in  respect  of  the  said  work  and  la- 
bour, &c.,  so  far  as  the  same  related  to  the  last  of  the  said 
occasions,  together  with  all  fees  due  or  payable  in  respect 
thereof,  did  not  at  any  time  and  does  not  exceed  the  said 
sum  of  90/.,  parcel,  &c.    Verification. 
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Special  demurrer,  assigning  for  cause  (amongst  other  Exeh.  0/  puat, 


things),  that  the  said  plea  does  not  either  sufficiently  confess 
and  avoid,  or  traverse  and  deny,  that  part  of  the  declara- 
tion to*  which  it  professes  to  be  an  answer;  and  that  the 
defendant  does  not  in  or  by  that  plea  admit  even  a  colour- 
able right  of  action  in  the  plaintiff;  and  that  the  matter 
of  the  said  plea  amounts  only  to  the  general  plea  of  noii 
tusumpsiif  and  therefore  tends  to  great  and  unnecessary 
prolixity  of  pleading,  &c.  &c. 

Cauling,  in  support  of  the  demurrer.  —  This  plea 
amounts  to  the  general  issue.  As  to  all  the  demand  for 
work  and  labour,  except  90/.,  it  amounts  to  an  agreement 
to  work  for  nothing. 

The  Court  here  called  on 

J.  Jervis  to  support  the  plea. — The  plea  does  suffi- 
ciently confess  and  avoid  the  declaration ;  for  it  confesses 
work  to  have  been  done  by  the  plaintiff*  for  the  defendant, 
but  alleges  that  there  was  a  particular  contract  relating  to 
the  remuneration  the  plaintiff*  was  to  receive.  [Lord  Abtn" 
ger,  C.  B. — ^You  rebut  the  implied  promise  alleged  in  the 
declaration,  and  state  a  special  contract; — that  amounts  to 
non  assumpsit']  It  is  questionable  whether  the  agreement 
could  be  given  in  evidence  under  the  general  issue,  within 
the  terms  of  the  new  rule,  inasmuch  as  the  defendant  admits 
the  matters  in  fact  from  which  a  promise  might  be  implied, 
— viz.  the  work  done.  [Parke^  B. — You  do  not  admit 
any  fact  from  whence  an  implied  assumpsit  can  arise.]  If 
Edmunds  v.  Harris  (a)  be  law,  this  agreement  ought  to  be 
specially  pleaded :  that  case,  however,  has  certainly  been 
questioned  both  in  this  Court  and  the  Common  Pleas  (a). 

{a)  4  Nev.  &  Man.  182;  2  Ad.      R.  734;  C(minsv.Paddon,2C.  M. 

&  £11. 414.  &  R.  547 ;  Alexander  v.  Gardner, 

(6)  Taylor  v.  Hilary,  1  C.  M.  &      1  Bin|f.  N.  C.  671 ;  1  Scott,  281. 
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1836.  _^  J  -  c 

liord  ABtNGisfi^  C.  B,*^I  think  the  plea  is  bad.  We 
b^td  the  oth^r  dayt  that,  under  the  general  isauei  evidence 
mght  be  given  of  a  special  contract  tQ  make  a  machinei 
with  a  condition  that  if  sbpuld  not  be  paid  ftur  if  it  did  not 
work  properly  (a). 


Parke,  B. — All  the  statement  in  this  plea  is  matter  of 
evidence  that  there  was  no  contract,  expreas  or  implied. 
Ednmnd^  v.  Harris  may  certainly  be  considered  as  over- 
ruled. 

The  other  Barons  concurred. 

Jodgment  for  the  plaintiff. 
)  (c)  Gnmmellyi,LmiAtpoU» 


Kbrbbt  e.  Edward  Denby,  William  Dbnbt,  Warren, 
and  Western. 

Treipassfor  X  RESPASS  for  breaking  and  entering  the  plaintiff's 
entering  pUin-  dwelling-house,  situate  at  Sidmouih^  in  the  county  of 
h^'  ^ud*^'    D^on,and  making  a  great  noise  and  disturbance  therein, 

saulting  and 
imprisoning 

him,  &c.  P/eof— >Er«f,  not  guilty;  tecondly,  u  to  all  the  trespasses  alleged,  except  the  breaking 
of  the  house,  a  justification  under  a  writ  of  ca.  to.  and  warrant  thereon,  by  Tirtne  of  which  the  de- 
fendants entered  the  house,  the  outer  doow  being  o|wn,  and  arrested  the  plaintiff.  RepticatUm^ 
(admitting  the  writ  and  warrant),  de  if^urid  abtqne  renduo  Canute.  It  was  proved  that  the  de- 
fendants, who  were  bailiffs,  in  execution  of  the  warrant  broke  open  the  outer  door  of  the  phdn- 
tiff's  house,  and  so  gained  an  entrance,  and  arrested  him: — Heidi  first,  that  the  averment  in  the 
plea,  that  the  outer  door  was  open,  was  a  material  averment,  for  that  the  door's  being  open  was  a 
condition  precedent  to  the  defendant's  right  to  enter  and  arrest  the  pUintiff  in  his  house;  and  there- 
fore, that  the  plea  was  auffideotlj  traveraed  by  the  general  replication,  and  it  was  not  necessary 
to  reply  the  breaking  of  the  outer  door.  Secondly,  that  the  defendants  having  become  trespassers 
ah  initio  by  the  breaking  of  the  door,  the  jury  were  rightly  directed  that  they  might  (even  on  the 
plea  of  not  guilty),  give  damage  in  respect  of  oM  llie  ii\juiies  complained  of  in  the  declaration. 
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&C.,  and  assattlting  and  impriaonifig  the  plaintiff.     The  &<^-  <^  ^<m^ 
defendantfl  Warren  and  ?Fe4/etrM  pl6aded»^r4l>  pot  guilty ;  ^ 

seowMjf^  m  to  nU  the  trespas^^a,  except  the  breaking  of  Kerbbt 
the  dweUing-boiiaey  a  justificatioii  imder  a  capidu  ad  sati^  dbmby. 
faciendum  directed  to  the  sheriff  of  Devon^  and  a  warrant 
thereupon^  directed  by  him  to  them  amongst  other  oflScers; 
alleging  that  by  virtue  of  such  writ  and  warrant  they  en- 
tered the  plaintiff's  dwelling-house  in  order  to  execute  the 
same,  the  outer- door  thereof  being  at  that  time  open.  The 
defendants  Edmard  and  William  Denby  pleaded  also» 
by  a  separate  attorney,  not,  guilty ;  and  WiUiam  Denby 
pleaded  alone  (as  to  all  the  trespasses),  as  the  aervaqt  and 
by  the  command  of  Warren  and  Western^  the  bailiffs,  a 
similar  justification  under  the  writ  and  warrant  to  that 
pleaded  by  them.  Lastly,  Edmard  Denbtf  pleaded  alone, 
as  to  the  assault  and  imprisonment,  that  h^  committed 
such  trespassea  as  the. servant  and  by  the  comnuind  of  the 
aaid  oflBcers  and  bailiffi  in  the  preceding  pleamcntioned>  who 
at  the  time  of  the  committing  of  the  trespassea  were  act* 
ing  under  the  authority  and  by  virtue  of  the  said  warrant, 
and  were  then  seeking  and  attanpting  duly  and  lawfully 
to  take  and  arrest  the  plaintiff  in  the  execution  of  the  said 
warrant,  to  wit,  by  pointing  out  to  the  said  oflScers  the 
dwelling-house  and  place  of  residence  of  the  plaintiff,  and 
directing  and  accompanying  them  thereto;  and  that  he 
did  by  the  command  of  the  said  oflBcers,  and  as  their  ser- 
vant, accompany  them  to  the  said  dwelling-house  of  the 
plaintiff,  and  direct  them  thereto,  and  point  out  tQ  them 
the  said  dwelling-house,  &c.,  as  he  lawfully  might,  and 
so  and  not  otherwise  committed  the  trespasses  in  the 
plea  mentioned.  To  the  special  plea  of  Woirren  and  We^-* 
tern,  and  also  to  that  of  Wm.  Denby,  the  replication  was, 
that  those  defendants  respectively  of  their  own  wrong, 
and  without  the  cause  by  them  alleged,  except  so  far  as 
the  said  cause  related  to  the  said  writ  and  war? ant,  and  to 
the  said  command  alleged  by  Wm.  Denby^  committed  the 
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Exeh.  of  PUas,  trespasses  in  these  pleas  respectively  justified ;  and  to  the 
special  plea  of  Edward  Denby,  that  he  of  his  own  wrong 
committed  the  trespasses  in  that  plea  mentioned^  without 
this,  that  he  committed  them  as  the  servant  and  by  the 
command  of  the  officers.  On  these  several  replications, 
as  well  as  on  the  pleas  of  not  guilty,  issues  were  joined. 

At  the  trial  before  lAiiledale,  J.,  at  the  last  Devonshire 
Assizes,  it  appeared,  that  a  writ  of  ca.  sa.  having  issued 
against  the  plaintiff  at  the  suit  of  the  defendant  William 
Denby^  it  was  put  into  the  hands  of  the  defendants  War-- 
ren  and  Western  to  be  executed ;  and  late  in  the  evening  of 
the  14th  Dec.  1835,  they  came,  accompanied  by  William 
and  Edward  Denby^  to  the  plaintiff's  house  at  Sidmaulh ; 
and,  having  in  vain  demanded  admittance,  the  outer  door, 
which  was  locked  and  bolted,  was  broken  open,  an  entrance 
efl^ted,  and  the  plaintiff  taken  into  custody  and  carried 
to  an  inn  in  the  town  for  the  night,  and  thence,  on  the 
following  day,  to  Exeter  gaol,  where  he  remained  for  some 
days,  until  he  gave  bail.  There  was  conflicting  evidence 
as  to  the  participation  of  the  two  Denbys  in  the  breaking 
open  of  the  door.  The  learned  Judge,  in  summing  up, 
stated  to  the  jury,  that  if  the  justifications  were  not  made 
out  in  all  particulars,  the  question  in  the  cause  stood  upon 
the  general  issue  only,  and  they  might  then  give  damages 
for  the  whole  amount  of  injury  sustained,  and  not  merely 
for  the  breaking  of  the  outer  door.  The  jury  found  a 
general  verdict  against  all  the  defendants  except  William 
Denby;  a  verdict  for  him  on  the  plea  of  not  guilty,  and 
against  him  on  his  plea  of  justification ;  and  gave  20/L 
damages :  and  the  learned  Judge  gave  leave  to  move  to 
enter  a  verdict  for  the  defendants  Warren  and  Western, 
and  for  the  defendant  Wm.  Denby  on  the  special  plea. 

Crowder  now  moved  to  enter  a  verdict  pursuant  to  the 
leave  reserved,  and  also  for  a  new  trial,  on  the  ground  of 
misdirection. — It  was  objected  at  the  triali  and  is  now  sub* 
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mitted,  that  on  these  pleadings  the  breaking  of  the  outer  £«<^a*  o/puas, 
door  could  ndt  be  made  a  subject  of  complaint.  Being  an 
abuse  of  the  authority  given  by  the  writ  and  warrant,  which 
authority  is  admitted  on  the  record,  it  ought  to  have  been 
replied.  [^Parke,  B. — Is  it  not  an  essential  part  of  your 
defence,  that  the  door  should  be  open  ?]  The  defendants 
were  only  bound  to  answer  the  declaration.  Now,  the 
breaking  alleged  in  the  declaration  is  no  more  than  the 
mere  formal  statement  of  an  unauthorized  entering ;  and 
besides,  it  does  not  appear  on  the  face  of  the  declaration 
whether  the  breaking  was  of  an  outer  or  an  inner  door; 
but  the  defendants  would  have  a  right  to  break  open  in- 
ner doors  to  execute  the  warrant.  The  pleas,  therefore, 
sufficiently  answer  the  declaration  by  shewing  the  autho- 
rity of  the  writ  and  warrant.  They  certainly  state  that 
the  entry  was  effected, ''  the  outer  door  being  open  ;'*  but 
that  is  a  mere  formal  allegation,  without  which  the  plea 
would  have  been  equally  good,  and  the  justification  equally 
complete.  The  charge  in  the  declaration  is  (in  effect)  of 
a  mere  entry;  the  defendants,  therefore,  might  have 
pleaded  merely  that  they  entered  the  house  in  execution 
of  the  writ,  and  the  plea  would  have  been  good.  l^Parke^ 
B. — Have  you  found  any  precedent  in  which  that  allega- 
tion is  omitted  ?]  No ;  but  it  is  submitted  the  plea  would 
not  be  demurrable  without  it ;  the  answer  to  the  objection 
would  be,  that  the  plaintiff  not  having  alleged  that  the 
door  was  shut^  it  was  not  necessary  for  the  defendant  to 
shew  that  it  was  open.  Wherever  a  defendant  pleads  an 
authority  u^der  which  he  acted,  and  the  plaintiff  relies  on 
an  abuse  of  that  authority,  he  is  bound  to  reply  it.  If,  in- 
deed, the  defendant  acts  quite  independently  of  the  autho- 
rity, and  for  another  object,  the  case  is  different.  Thus, 
in  Lucas  v.  Nockelis  (a),  where  the  object  with  which  the 
trespass  was  committed  appeared  to  be  altogether  different 

(a)  lOBing.  157;  3  Moo.  &S.  62?.^ 
VOL.  I.  A  A  M.  W. 
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Exeh.  rf  PUat,  from  that  stated  in  the  plea,  and  authorized  by  the  writ. 
1836 

it  was  therefore  held  that  the  plaintiff  had  a  right  to  prove, 

under  the  replication  de  injurid,  that  the  defendant  came 
with  such  different  object.  But  this  is  clearly  no  more 
than  an  abuse  of  the  authority,  just  as  much  as  an  un- 
authorized striking  of  the  plaintiff  when  the  officers  went 
to  execute  the  writ  would  be  so.  In  Price  v.  Peek  (a), 
where,  in  trespass  against  a  sheriff  and  his  bailiff  for  im- 
prisoning  the  plaintiff  on  a  charge  of  felony,  the  sheriff 
justified  part  of  the  imprisonment  under  a  ca.  sa^^  And  the 
plaintiff,  admitting  the  writ  and  warrant,  replied  de  iii- 
jurid  absque  residue  causae^  it  was  held,  that  under  that 
replication  he  could  not  give  evidence  to  involve  the  she- 
riff in  the  misconduct  of  the  bailiff  during  the  previous 
part  of  the  imprisonment,  but  ought  for  that  purpose  to 
have  replied  the  circumstances  specially.  [Parke,  B. — 
The  sole  question  here  is,  whether  the  averment  in  the 
pleas  is  material,  and  whether  the  defendants  can  be  jus- 
tified in  breaking  the  dwelling-house  under  a  writ  which 
has  nothing  to  do  with  the  dwelling-house.  The  uniform 
course  of  pleading  is  of  itself  very  strong  to  shew,  that  it 
is  a  condition  precedent  to  an  exercise  of  the  writ  in  the 
dwelling-house  that  the  entry  should  be  by  an  open  door. 
If  it  is  only  a  conditional  privilege  which  the  officer  has  of 
entering  the  house,  in  case  the  door  is  open,  he  must  aver 
it  in  his  plea ;  and  then  there  is  no  mode  of  putting  it  in 
issue  but  by  the  general  replication.  Lord  Abinger,  C.  B. 
— ^You  do  not  claim  a  right  to  enter  generally,  but  only  in 
case  the  door  is  open.]  It  should  rather  b«  put  thus — 
that  we  have  a  right  to  arrest  the  debtor  any  where,  ex- 
cept in  his  house  when  the  door  is  closed.  [Lord  Abinger, 
C.  B. — The  right  to  arrest  a  man  does  not  carry  with  it  a 
right  to  break  and  enter  his  house :  then  it  is  matter  of 
excuse  to  shew  that  the  door  was  open.]    The  whole  jus- 

(a)  1  Bing.  N.  C.  387;  1  Scott,  205. 
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tification  is  matter  of  excuse :  the  writ  is  the  excuse  for  ^ck.  of  PUat, 

I83fi 

taking  him  at  all ;  then  th^e  defendant  pleads  an  incidental 
right  to  commit  any  other  trespass  in  the  execution  of  the 
writ  [Parke,  B. — The  terms  in  which  the  rule  is  laid 
down  by  Lord  Coke,  and  adopted  in  Comyns*  Digest  (a), 
that  the  sheriff  may  enter  the  house  of  the  defendant  when 
the  door  is  open,  seem  to  shew  that  it  is  a  conditional 
authority.]  That  is  only  a  statement  of  the  extent  to 
which  the  privilege  is  limited  by  law.  [Parke,  B. — This  is 
really  not  an  abuse  of  the  authority,  but  it  is  executing  the 
authority  where  the  defendant  has  none,  like  going  out  of 
the  jurisdiction  to  execute  the  writ.]  That  distinction 
would  equally,  apply  to  all  misconduct  of  officers.  This  is 
doing  more  than  the  law  authorizes  the  officers  to  do ;  an 
excess  and  abuse,  not  a  total  want,  of  authority. 

Secondly,  the  learned  Judge  misdirected  the  jury  in 
stating,  that,  as  the  justification  was  not  fully  proved^  the 
jury  were  to  give  damages  in  respect  of  the  whole  subject- 
matter  of  complaint.  The  gist  of  the  action  was  the  false 
imprisonment ;  but  the  defendants'  evidence  shewed^  even 
under  the  general  issue,  a  legal  cause  of  arrest,  and  the 
only  illegal  act  done  was  in  breaking  the  door.  [Lord 
Abinger,  C.  B. — Where  a  party,  by  reason  of  any  irregu- 
larity, becomes  a  trespasser  ab  initio,  he  cannot  justify 
at  all.  Six  Carpenters'  ease  (&).  It  was  therefore  that 
the  statute  11  Oeo.  2,  c.  19,  s.  19,  provided,  that  a 
party  making  a  distress  for  rent  should  not  be  deemed  a 
trespasser  ab  initio  by  reason  of  any  irregularity,  but  the 
tenant  was  confined  to  an  action  for  the  special  damage 
sustained  thereby.]  That  is  no  doubt  true,  if  the  pleas  of 
justification  only  had  been  pleaded ;  but  mitigatory  cir- 
cumstances may  be  given  in  evidence  under  the  general 
issue ;  whereas  here  the  jury  were  directed  to  consider 
the  case  as  if  there  were  no  writ  or  warrant,  or  other  cir- 

(a)  5  Co.  92,  a;  Ck>m.  Dig.  Bxecation,  (C.  5.) 

(h)  8  Rep.  146  a. 
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Eteh.  of  PUa»t  cumstaiice  explanatory  of  the  transaction.    Suppose  there 

^     bad  been  a  mere  informality  of  the  writ,  as  its  not  being 

KBEBBt       properly  tested;  is  the  plaintiff  to  have  the  same  damages 

DsNBT.        i^  Bucb  ^  ^^^  ^^  ^f  ^^^  parties  entered  his  house  wholly 

without  authority  ?    The  whole  injury  he  suffered  was  in 

consequence  of  the  arrest. 

Lord  Abingeb,  C.  B. — I  think,  if  I  had  tried  the  cause, 
I  should  probably  have  said,  that  if  parties,  knowing  what 
the  law  is,  wantonly  violate  it,  the  jury  should  not  be 
sparing  in  the  damages.  It  is  the  safest  way  to  say,  that 
he  who  knowingly  violates  the  law  in  one  respect,  must 
take  all  the  consequences. 

With  regard  to  the  other  point,  I  should  he  very  un- 
willing to  throw  a  doubt  upon  the  mode  of  pleading,  which, 
as  far  as  I  have  known,  has  been  uniformly  adopted ;  and 
the  Court  is  therefore  hardly  disposed  to  grant  you  a  rule : 
the  case,  however,  may  stand  over,  for  you  to  look  into  the 
precedents.  If  the  plea  be  a  good  justification  without 
the  averment  that  the  door  was  open,  it  lets  in  your  argu- 
ment ;  but  I  very  much  doubt  that  you  will  find  any  such 
precedent.  If  you  do  not  mention  the  case  in  a  day  or 
two,  it  will  be  understood  that  the  rule  is  refused. 

Parke,  B.— I  believe  the  result  of  the  uniform  course 
of  precedents  will  be  found  to  be,  that  the  door  being  open 
is  a  condition  precedent  to  executing  the  writ  in  the  dwell- 
ing-house, and  therefore  that  the  averment  is  material : 
and  if  so,  it  is  well  traversed  by  the  replication  de  in^ 
Jurid  absque  residua  cauue. 

The  case  not  having  been  mentioned  again,  on  a  subse- 
quent day  the  Court  intimated  that  the  rule  was 

Refused. 
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EiKk,  rfPUn, 
1836. 

Bold  r.  Rayner. 

Assumpsit  for  not  accepting  one  hundred  tons  of  a  broker  g^ave 
palm  oil  bought  b;  the  defendant  of  the  plaintiff*.    At  the  bouc^t  and 
trial  before  Parte ^  B.,  at  the  last  Ziv^fT^oo/ Assizes,  it  ap-  ^  «<  welutfc 
peared  that  the  contract  was  made  in  September,  1838,  by  ^  ^  ^}^ 
Messrs.  Roscaw  ^  Riggt   brokers   at  Liverpool^    who  from/,  o.  A, 
gave  the  following  bought  and  sold  notes : —  palm  ou,  a7 

SU  \Ot.per 
ton,  to  be  taken 

•<  Mr.  J.  B.  Rayner.  fr«n  the  quay 

^  at  landing 

"  Sir  — We  have  this  day  bought  for  your  account,  weights,  with 
from  J*  O.  Bold,  one  hundred  tons  dry  palm  oil,    at  XwanoM,  ftc., 
3R  lOtf.per  ton;  also  from  the  same  party,  one  hundred  ^^^"J^^ 
tons  ditto  for  Messrs.  Judson  Sf  Wilson,  at  31/.  lOs.  per  deiwer7,ie« 
ton,  to  be  taken  from  the  quay  at  landing  weights,  with  du^t:  the 
customary  allowances,  and  a  fair  proportion  of  breakers,  SSwtS'frwm 
to  be  taken  at  an  allowance  of  twenty-four  per  cent.,  pay-  the  Speedy  or 
ment  in  cash  in  fourteen  days  from  the  delivery  of  the  oil,  peeudto* 


less  2J  per  cent,  discount    The  above-mentioned  oil  to  JnSecem&CT^**^ 
be  delivered  by  the  sellers  from  the  Speedy  or  Charlotte,  J!*^'!u|?vr^* 
expected  to  arrive  here  about  November  or  December  told  for  your 
next;  and  should  the  said  vessel  be  lost,  this  contract  to  ^foimm^aya 


be  void.  5^ 

"  We  are,  Sir,  your  obedient  Servants,  dJSenr*,  Kio 

"  Roscaw  ^Rigg."      7.t7ir![S. 

^er  ton,«r 
Spi$djf  omI 
*'  Mr.  J.  O.  Bold.  Okirkite,  to 


**  Sir, — We  have  this  day  sold  for  your  account,  to  ^^14^  IhaTen- 
Messrs.  Judson  ^  Wilson,  payment  in  fourteen  days  by  ^^"^Jl^ 
cash,  less  2|  per  cent*  discount  from  delivery,  one  hun-  waa  adminibie 

•  _,.,  o*»-iA  1  ma-      to  explain  all 

dred  tons  dry  palm  oil,  at  Sli.  lOs.  per  ton ;  also  to  Mr.  theYaiUwcea 
J.  J5.  Rayner,  payment   as    above,   one    hundred    tons  ^t^Ta^^t, 

being  m  ex- 
plained, the 
variances  were  not  material,  and  did  not  avoid  the  contract. 
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^^\^^^'  <lry  palm  oil,  at  31/.  10*.  per.  ton,  ex  Speedy  and  Char^ 
lotte^  to  arrive. 

"  We  are  Sir,  your  obedient  servants, 

''  Roscow  %  Rigg* 
"  N.  B.  A  proportion  of  breakers  to  be  taken  at  an 
allowance  of  two-and-a-half  per  cent/" 

The  Speedy  was  lost  on  her  voyage;  the  Charlotte 
arrived,  but  not  until  the  3rd  of  May^  1834.  It  was 
proved  by  a  broker  in  Liverpool^  that,  according  to  the 
usage  of  that  port,  where  nothing  is  expressed  to  the  con- 
trary in  the  contract,  palm  oil  is  delivered  from  the  quay 
at  the  King's  (i.  e.  the  landing)  weights,  and  certain  known 
allowances  are  made ;  and  that,  where  two  vessels  are 
named  in  the  contract,  the  oil,  if  in  good  condition, 
may  be  delivered  from  either,  according  to  the  option 
of  the  seller.  That,  if  a  vessel  is  warranted  to  arrive  by  a 
given  time  with  a  cargo  of  oil,  the  buyer  is  not  bound  to 
take  it,  unless  she  arrives  within  that  time  ;  but  if  a  vessel 
is  named  in  the  contract  only  as  expected  to  arrive  at  a 
time  mentioned,  and  she  does  ultimately  arrive,  whenever 
that  may  be,  the  buyer  is  bound  to  take  the  oil:  so,  if  two 
vessels  are  so  named,  he  is  bound  to  take  it  from  either, 
whenever  she  may  arrive.  For  the  defendant,  it  was  ob- 
jected that  there  were  material  variances  between  the 
bought  and  sold  notes,  and  that  evidence  of  mercantile 
usage  was  not  admissible  to  explain  them.  The  learned 
Judge  overruled  the  objections,  but  gave  the  defendant 
leave  to  move  to  enter  a  nonsuit ;  and  the  plaintiff  had  a 
verdict  for  836/.,  the  jury  finding  that,  according  to  mer- 
cantile usage,  the  notes  agreed. 

Alexander  now  moved  accordingly. — There  can  be  no 

doubt,  tiiat  if  there  be  any  material  variance  between  the 

bought  and   sold   notes,    the    plaintiff   cannot   recover 

Thornton  v.  Kempster  (a).    Now,  there  are  several  vari- 

(a)  1  Marsh.  355. 
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ances  in  substance  between  these  notes. — First,  the  sold  ^'^  •//*"'• 
note  expresses  that  the  oil  is  sold  to  be  delivered  ''  ex 
Speedy  and  Charlotte,  to  arrive.^  If,  therefore,  the  vessels 
arrived  without  any  oil  on  board,  or  did  not  arrive  at  all, 
no  contract  would  arise.  But  the  bought  note  contains 
in  the  first  place  a  perfect  contract  for  the  delivery  of  a 
certain  quantity  of  oil,  without  any  limitation  as  to  the 
vessel  from  which  it  was  to  be  delivered  ;  and  though  it 
goes  on  to  say  that  **  the  above-mentioned  oil  is  to  be  de- 
livered from  the  Speedy  or  Charlotte,  expected  to  arrivci 
&c.,"  that  clause  does  not  control  the  previous  one,  which 
contains  a  perfect  contract,  but  merely  points  out  the 
source  from  which  the  goods  are  expected.  [Lord  Abin- 
ger,  C.  B. — I  do  not  agree  with  that  construction;  the 
whole  must  be  taken  together ;  and  though  the  bought 
note  is  more  extended,  it  is  still  a  contract  to  deliver  from 
the  Speedy  and  Charlotte;  and  if  neither  of  them  arrives, 
the  purchaser  is  not  bound.]  Suppose  the  bought  note 
were  the  only  evidence  of  the  contract;  under  the  former 
part  of  it  the  seller  would  be  bound  to  supply  the  oil, 
from  whatever  source.  [Lord  Abinger,  C.  B. — I  think 
the  right  construction  of  the  whole  is,  that  the  oil  was  to 
be  delivered  from  certain  vessels  expected  to  arrive.] 

Secondly,  the  sold  note  states  that  the  oil  is  to  come 
"  ex  Speedy  and  Charlotte;*'  the  bought  note,  that  it  is  to 
be  delivered  from  the  Speedy  or  Charlotte.  Under  the 
former,  therefore,  the  buyer  would  have  the  choice  of  two 
ships  from  which  to  take  it,  but  not  under  the  latter. 
[Parie,  B. — The  evidence  was,  that  the  seller,  the  party 
who  was  to  do  the  first  act,  had  the  option  to  deliver 
from  which  he  pleased.  Lord  Abinger,  C.  B. — ^If  the 
buyer  had  such  a  right  as  you  suggest,  it  would  be  satis- 
fied with  a  gallon  only  from  one  of  the  vessels.  And  on 
the  other  hand,  if  one  of  the  ships  only  arrived,  the 
seller  might  say,  I  am  to  deliver  from  both ;  I  am  not 
bound  till  both   arrive.]      Then  they  must  both  arrive 
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Exch.  of  Pleat,  to  satisfy  the  contract  expressed  in  the  sold  note. 
[Parke,  B. — Yes,  if  you  read  it  strictly  and;  but  the 
evidence  was  that  the  custom  reads  it  or.] 

Then,  was  parol  evidence  admissible  to  explain  these 
variances?  Generally  speaking,  no  doubt,  evidence  of 
mercantile  usage  is  admissible  to  explain  a  mercantile  con- 
tract ;  but  that  is  not  a  universal  rule.  In  Whiiiaker  v. 
Mason  (a),  Tindal,  C.  J.,  says — "  How  far  a  mercantile 
contract,  reduced  to  writing  and  signed  by  the  parties, 
which  is  silent  on  a  particular  point,  may  have  that  silence 
supplied  by  evidence  of  a  general  course  and  usage  of 
the  trade,  within  the  limits  of  which  the  contract  was 
made,  and  to  which  it  relates,  is  a  question  which  it  would 
be  difficult  to  answer  with  exactness  and  precision."  In 
Cross  V.  EgUn  (6),  the  Court  appeared  to  be  of  opinion 
that  evidence  of  mercantile  men  was  not  admissible  to  ex- 
plain words  of  general  import — such  as  '*  about**  and 
"  more  or  less** — occurring  in  a  mercantile  contract.  Here, 
the  words  in  which  the  variances  occur  are  no  less  words 
of  ordinary  use  and  signification.  [Lord  Abinger,  C.  B. — 
Parol  evidence  has  been  held  admissible  to  shew  that,  by 
the  custom  of  a  particular  district,  a  thousand  rabbits 
meant  twelve  hundred  (c).]  But  the  words  ''or**  and 
"  and  '*  have  no  reference  to  local  usage.  [Lord  Abinger, 
C.  B. — ^The  Court  must  look  at  each  contract,  and  say 
whether,  on  its  whole  spirit  and  meaning,  and  did  not 
mean  or,  in  the  understanding  of  the  parties.] 

The  most  material  variance,  however,  occurs  as  to  the 
time  of  airival  of  the  vessels.  In  the  sold  note,  no  time  of 
arrival  at  all  is  referred  to;  in  the  bought  note,  it  is 
stated  that  the  ships  are  expected  to  arrive  in  the 
November  or  December  following.  By  the  latter,  therefore, 
the  buyer  would  be  authorized  to  make  his  calculations  an 


(«)  2  Bing,  N.  C.  370.  {b)  2  B.  &  Adol.  106. 

(0  Smith  V.  Wilson,  3  B.  &  Adol.  728. 
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a  delivery  within  two  months ;  by  the  formeri  he  might  be  Bxek.^  Pleat, 
binding  himself  for  three  years.  [Parke,  B. — ^The  evi- 
dence on  that  point  was,  that  the  words  "  expected  to 
arrive'*  created  no  contract,  but  were  a  mere  representa- 
tion: the  arrival  within  a  given  time  must  be  toarranied,  to 
make  it  part  of  the  contract] 

Lord  Abinger,  C.  B. — ^The  word  ''  expected*"  is  a  mere 
representation,  and  no  part  of  the  contract;  although  if  it 
werefalse,  the  contract  would  be  void.  I  think  no  rule 
should  be  granted. 

Parke,  B. — I  am  of  the  same  opinion.  In  truth,  the 
only  question  is  whether  mercantile  evidence  was  admis- 
sible to  explain  the  apparent  variances ;  if  so,  all  the  evi- 
dence was  on  one  side,  and  the  jury  had  no  difficulty  in 
finding  accordingly.  And  1  think  it  is  clear  that  they 
were  all  capable  of  being  explained  by  usage. 

Bolland,  B. — The  one  note  is  an  expansion  of  the 
other,  but  they  are  substantially  the  same ;  the  former 
shews  the  meaning  of  the  shorter  terms  used  u^  the  latter. 

GuRNBY,  B.,  concurred. 

Rule  refused. 
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JSxqIL  of  Pkos, 
1836. 

'^ * ' 

White  v.  Ansdell. 

Theoondidonof  JJEBT  Oil  boiid  for  1|000/.,  subject  to  a  condition  which 
a  deed  of^sso-  ^^  ^^^  ^^^  ^^  ^^®  declaration.  The  condition  recited  a 
nenW^bJTwcen  ^®®^  ®^  dissolution  of  partnership  between  the  plaintiff 
the  plaintiff  and  F.  W.  Imooc,  in  which  was  recited  an  agreement  be- 
which  was  re-  tween  the  plaintiff  and  Zraac,  that,  subject  to  the  taking 
^MMha^b.  ^"^  adjustment  of  the  co-partnership  accounts  as  therein 
ject  to  the  ad-    mentioned^  all  the  stock  in  trade,  money,  book-debts,  and 

justment  of  the  »  .r »  * 

partnership  partnership  effects,  should  belong  absolutely  to  Isaac^  and 
^deed  men"  ^^^  ^^  debts  due  by  or  from  the  co-partnership  should  be 
faTtnfd'^^d^^  discharged  by  him  out  of  his  own  proper  monies ;  and  that 
partnership  the  Said  Isoac^  and  the  defendant  as  his  surety,  should 
belong  absoiate-  by  their  joint  and  several  bond  indemnify  the  plaintiff 
debte  dae*from  ^g^nst  the  said  partnership  debts.  The  deed  then  con- 
the  partnership   taiucd  a  Covenant  by  Isaac  to  pay  the  debts  and   in- 

should  be  paid  ^  ^  ^ 

by /./and  that  demnify  the  plaintiff.     The  condition  of  the  bond  was 

ftndant  as^hb  ^^^  Stated  to  be,  that  Isaac  and  the  defendant,  or  one  of 

'V^'*^^^^  them,  should  indemnify  the  plaintiff  against  the  payment 

plaintiff  by  their  of  the  tfajd  partnership  debts,  and  all  costs,  charges,  &c., 

bond'sgainst^'  in  respect  thereof,  and  all  actions  to  be  brought  against 

^btoT^d'SS  *®  plaintiff  and  Isaac  in  respect  of  the  co-partnership 

condition  was,  debts  or  transactions.    And  the  breach  assigned  was,  that 

that  /.  and  the  .     . 

defendant,  or  onc  W.  Mitchell  had  sued  the  plaintiff  and  Isaac  for  a 
shouM  [nd^.  partnership  debt  in  the  Court  of  Common  Pleas;  that  the 
nifythepUhitiff  plaintiff  was  arrested  and  held  to  bail;  that  he  justified 

against  the  pay-  '^  * 

mentofthesaid  bail;  and  that  Mitchell  having  recovered  a  verdict  in  the 
debts,  and         action  for  35/.,  the  plaintiff,  on  the  29th  of  Aprils  1834, 

all  costs,  &c, 
and  all  actions 

to  be  brought  in  respect  thereof.  To  a  declaration  on  this  bond,  which  set  out  the  condition, 
and  a  breach  of  it  in  non-payment  of  a  debt  due  from  the  partnership  to  M.,  who  in  con- 
sequence sued  the  plaintiff  and  /.  for  it,  the  defendant  pleaded,  that  if  the  plaintiff  was  damnified, 
it  was  through  his  own  default: — Held,  that  under  this  plea  the  defendant  could  not  give  in  evi- 
dence the  deed  of  dissolution,  to  shew  that  it  contained  certain  stipulations  as  to  the  adjustment  of 
the  accounts,  which  the  plaintiff  had  not  performed,  not  having  paid  over  to  /.  a  balance  alleged 
to  be  due  to  the  latter  on  such  a<yustment 

Held,  also,  that  the  defendant  could  not  shew,  in  reduction  of  damages,  that  the  costs  of  //s  de- 
fence to  the  action  brought  by  M.,  were  much  less  than  the  costs  incurred  by  the  plaintiff. 
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rendered  himself  in  discharge  of  his  bail,  and  remained  Sgck,  of  Pkat, 
in  prison  from  that  time  until  the  18th  of  June  following,  ^ 

when  he  was  dischargedj  after  having  incurred  heavy  ex-  Whitb 
penses,  and  being  still  liable  to  have  judgment  recovered  ahidbll. 
against  him  for  the  amount  of  the  debt  and  costs  in  such 
action.  The  declaration  then  stated,  that  the  plaintiff  had 
incurred  great  expenses  in  the  procuring  special  bail,  and 
had  sustained  great  damage  and  injury  by  the  imprison'^ 
ment ;  and  concluded  by  averring,  that  the  defendant  had 
not  performed  the  condition  of  the  bond  by  indemnifying 
the  plaintiff  against  the  said  partnership  debts. 

Pleas— ^rtf^,  non  est  factum :  secondly,  that  if  the  plain- 
tiff had  been  damnified,  he  had  been  so  damnified  of  his 
own  wrong,  and  through  his  own  means  and  default  j 
which  was  denied  by  the  replication. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London 
Sittings  after  ^Tj&rry  Term,  the  plaintiff  proved,  that  after 
the  dissolution  of  the  partnership,  Mitchell,  who  was  the 
holder  of  a  bill  of  exchange  accepted  by  the  partnership, 
sued  the  plaintiff  and  Isaac  upon  it,  and  recovered  a  ver- 
dict for  35/. ;  that  the  plaintiff  having  rendered  in  dis- 
charge of  his  bail,  was  discharged,  after  having  lain  in 
prison  for  the  period  stated  in  the  declarationj  by  reason 
of  MitcheWs  having  suffered  him  to  be  superseded ;  that 
his  attorney's  biD  for  defending  the  action  amounted  to 
48/.  3s. ;  but  he  had  not  paid  the  debt  or  costs.  Mitchell 
had  offered  to  take  a  cognovit,  but  the  plaintiff  refused 
to  give  it.  On  the  part  of  the  defendant,  it  was  proposed 
to  shew,  by  the  production  of  the  deed  of  dissolution, 
that  the  engagement  of  Isaac  and  the  defendant  to  in- 
demnify the  plaintiff  against  the  partnership  debts  was  de« 
pendent  on  the  adjustment  of  the  partnership  accounts 
according  to  a  stipulation  contained  in  the  deed  for  their 
adjustment  within  seven  days,  which  the  plaintiff  had  not 
performed,  although  Isaac  had  delivered  an  account,  in 
which  the  plaintiff  was  shewn  to  be  indebted  to  him  in  a  large 
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^«*j  y^-P*""'  amount.  The  Lord  Chief  Baron  was  however  of  opinion^ 
V  y  '  /  that  the  evidence  was  not  admissible  to  control  the  positi? e 
White  engagement  stated  in  the  condition ;  and  that  even  if  it  was, 
Ansmll.  the  defendant  ought  to  have  craved  oyer  of  the  deed,  and 
set  it  out  on  the  pleadings;  and  accordingly  rejected  the 
evidence.  It  was  proposed  also  to  ask  the  attorney  who 
defended  for  Iscmc  in  the  action  by  Mitchell,  whether  his 
bill  was  not  under  10/. ;  but  the  question  was  objected  to, 
and  disallowed.  The  defendant's  counsel  then  urged,  that 
as  it  appeared  that  the  plaintiff  had  unnecessarily  and 
wantonly  defended  the  action,  and  incurred  the  expenses 
of  such  defence  without  the  knowledge  or  concurrence  of 
the  defendant,  who  was  a  mere  surety,  he  could,  at  all 
events,  recover  only  the  costs  of  the  writ ;  for  which  they 
cited  Knight  v.  Hughes  (a),  and  Gillett  v.  Rippon  (6) :  but 
his  lordship  ruled,  that,  however  thb  might  have  been  if 
it  had  appeared  that  the  plaintiff  could  have  paid  the  de* 
fendant,  as  it  was  shewn  that  he  was  unable  to  do  so,  the 
jury  were  to  give  him  such  damages  as  they  thought  him 
entitled  to  under  all  the  circumstances;  but  left  it  to  them 
to  say  whether  the  costs  of  the  defence  had  been  wantonly 
incurred.  The  jury  found  a  verdict  for  the  plaintiff,  and 
assessed  the  damages  at  48/.  Ss. 

Erie  now  moved  for  a  new  trial,  on  the  ground,  ^r«l,  that 
the  evidence  of  the  deed  of  dissolution  was  improperly  re« 
jected. — ^Although  that  part  of  the  condition  which  is  to 
be  performed  by  the  defendant  is  in  terms  absolute,  yet  it 
is  for  the  payment  of  the  said  partnership  debts-^that  is, 
the  partnership  debts  mentioned  in  the  recital,  which  were 
to  be  ascertained  by  the  adjustment  provided  for  in  the 
deed.  Coupling  the  recitals  with  the  operati? e  part,  it 
becomes  a  limited,  not  an  absolute,  condition.  [Lord 
Abinger,  C.  B. — I  thought  the  condition  was  absolute 

(a)  Moo.  &M.  247-  (b)  Id.  406. 
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for  payment  of  the  partnership  debts,  being  also  for  per-  Ex€k.rfPha$, 
formance  of  the  stipulations  in  the  deed.  But  at  all 
eyentSy  you  ought  to  have  pleaded  that  the  plaintiff  had 
not  adjusted  the  partnership  debts  modo  etformd;  then  the 
plaintiff  might  have  taken  issue  on  that.]  The  plea  pleaded 
is  one  well  known  in  the  books;  the  question  for  the  jury 
upon  it  was,  whether  it  was  or  was  not  the  plaintiff's  own 
wrong  which  prevented  Zraac  from  having  the  means  of  pay- 
ing MitchelTs  debt.  One  part  of  the  stipulation  was,  that 
the  plaintiff,  the  retiring  partner,  should  leave  the  stock 
in  trade  in  (he  hands  of  the  continuing  partner;  if  he 
faUed  to  do  so,  the  non-payment  of  the  debt  by  the  con- 
tinuing partner  is  the  default  of  the  retiring  partner.  The 
responsibility  to  pay  the  debts  is  not  absolute,  but  sub- 
ject to  the  adjustment,  as  mentioned  in  the  deed.  [Lord 
AbingertCB. — You  should  have  shewn  in  pleading  that 
the  bond  was  only  conditional.  Your  defence  in  effect 
is,  that  the  plaintiff  has  not  performed  his  condition* 
Alder$ott,  B. — You  plead  that  you  would  have  indemni- 
fied, but  that  the  plaintiff  was  damnified  of  his  own  wrong : 
then  you  want  to  shew  that  you  were  not  bound  to  in- 
demnify. Parke,  B. — ^You  might  have  shewn  under  this 
plea  that  there  was  a  good  answer  to  MitchelTs  action, 
but  that  the  plaintiff  failed  to  bring  it  properly  forward ; 
and  I  should  have  thought  the  plea  pointed  to  such  a  de-* 
fence.]  The  non-payment  by  the  plaintiff  to  Isaac  was  a 
default  by  him,  in  consequence  of  which  the  latter  could 
not  pay  the  debt  due  to  Mitchell;  if  therefore  the  plain- 
tiff was  damnified  by  the  non-payment  by  Isaac,  it  was  by 
his  own  wrong. 

Secondly,  the  defendant  had  a  right  to  shew,  in  reduc^ 
tion  of  damages,  that  the  expenses  incurred  in  Isaac's  de- 
fence to  the  same  action  were  much  less  than  the  plaintiff 
claimed;  and  therefore,  that  the  charges  in  the  plain- 
tiff's bin  must  have  been  exorbitant  or  unnecessar}. 
[Lord  Abinger,  C.  B. — I  thought  it  had   nothing  to  do 
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with  the  case,  that  one  attorney  defended  more  cheaply 
than  another.] 

Parke,  B. — The  plaintiff  appears  to  have  been  impri- 
soned, tohaveincurred  the  expenses  of  the  render  in  dis- 
charge of  bail,  othsupersedeast  &c.,  in  addition  to  the  ordi- 
nary expenses  of  the  defence*  I  think  the  defendant  is  very 
well  off,  in  having  the  case  left  to  the  jury  so  favourably 
for  him  as  it  was*  His  covenant  was  to  pay  the  partner- 
ship debts;  if,  in  consequence  of  his  not  performing  that 
covenant,  the  plaintiff  has  been  obliged  to  incur  expenses, 
and  has  suffered  personal  inconvenience  and  injury,  I  do 
not  know  why  he  should  not  recover  damages  for  the 
whole ;  therefore,  if  the  summing  up  were  at  all  to  be 
found  fault  with,  it  would  be  that  it  was  too  favourable  to 
the  defendant.  On  the  other  ground,  I  am  clearly  of 
opinion,  that  the  Lord  Chief  Baron  was  quite  right  in 
rejecting  the  evidence:  the  condition  is  absolute,  and  when 
you  look  at  the  deed  (a),  it  is  absolute  too. 


The  rest  of  the  Court  concurred. 


Rule  refused. 


(a)  The  deed  of  dissolation  had  been  handed  up  for  the  inspection  of 
the  Court. 


Grounsell  V,  Lamb. 

jitiumpiittoi  Assumpsit  for  goods  sold  and  delivered.— Pleas, 
d^)  Mid  and  J^^^^t  nofhassumpstt ;  secondly,  the  Statute  of  Limitations; 
^wl'iililhe     '*«''%»    ^^^^  ^^^  g^^8  ^^^  fc«en  redelivered  to  and 

defendant  might 
ahew  under  the 

general  issue,  that  the  machine  was  manufiictured  by  the  plaintifT  for  the  defendant,  under  a  con- 
dition that  if  it  did  not  work,  nothing  should  be  paid  for  it;  that  it  could  not  be  made  to  work, 
and  that  it  was  useless  to  the  defendant 

Heldf  also,  that  although  the  machine  wai  not  proTed  to  have  been  returned  to  the  plaintiff,  he 
wai  not  entitled  to  any  diunages  on  the  quantum  valebai,  without  shewing  some  new  implied  con- 
tract arising  from  the  defendant's  dealing  with  the  goods. 
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accepted  by  the  plaintifF.     At  the  trial  before  Lord  Abin-  ^'^x^'^* 

ger^  C.  B.«  at  the  Warwick  Assizes,  it  appeared  that  the 

action  was  brought  to  recover  the  sum  of  33/.,  the  price  of 

a  cutting  machine  manufactured  by  the  plaintiff  for  the 

defendant.    The  defendant  proved  that  the  machine  was 

made  under  a  special  contract,  with  a  stipulation  that  if 

it  did  not  work,  nothing  should  be  paid  for  it ;  and  that 

when  tried,  it  could  not  be  made  to  work  at  all,  and  was 

altogether  useless.      This  evidence  was  objected  to  as 

not  being  receivable  under  the  general  issue,  but  the 

objection  was  overruled.     The  defendant  attempted  also 

to  shew  that  the  machine  had  been  re-delivered  to  the 

plaintiff,  but  failed  in  doing  so.    The  jury,  under  the 

direction  of  the  learned  Judge,  found  a  verdict  for  the 

defendant. 

Whitehwrst  now  moved  for  a  rule  nisi  for  a  new  trial, 
but  admitted  that  it  was  difficult  to  distinguish  the  case 
from  Cousins  v.  Paddan  (a).  He  submitted,  however, 
that  the  plaintiff  was  entitled  to  some  damages,  since  the 
materials  of  the  machine  must  be  of  some  value,  and  it 
had  not  been  returned  to  the  plaintiff. 

Lord  Abinoer,  C.  B. — Here  the  defendant  shewed  a 
special  contract,  on  which  the  plaintiff  had  not  declared, 
and  having  a  condition  annexed  to  it,  which  prevented 
the  implied  contract  declared  upon  from  arising. 

Parke,  B. — ^To  entitle  the  plaintiff  to  any  damages  on 
the  quantum  valebaU  he  ought  to  have  shewn  some  new 
implied  contract,  resulting  from  the  defendant's  conduct 
or  dealing  with  the  goods. 

Rule  refused. 

(a)2C.M.&R.547. 
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AdedaradoD 
Ibr  a  penalty 
under  the  5  ft 
6  WUL4,e.76, 
a.  54,  tor  Mb- 
SngavoCer  in 

ofooondllon, 
by  "  eomipdj 
pronitingto 
pwe  bim  em- 
ployment  in 
battling  itonea 
at  certain  hire, 
as  and  for  a 
reward  to 
give  hit  Yote 
Ibr"  particnlar 
candidatef, 
waa  held  good 
on  demurrer; 
Ibr  an  emp^- 
meiU  ia  a  rv- 
r  within  the 


Harding  v.  Stokes. 

JHEBT  for  a  penalty  of  £02^  alleged  to  have  been  incurred 
under  the  5  &  6  Witt.  4,  c.  76,  s.  54.  The  declaration 
stated,  that  the  borough  o(  Bristol  is  a  borough  in  which, 
by  a  certain  act  of  Parliament  made  and  passed  in  the 
sixth  year  of  the  reign  of  his  present  Majesty,  intitled, 
''  An  Act  to  provide  for  the  Regulation  of  Municipal  Cor- 
porations in  England  and  WdUsr  it  was  provided  and 
directed  that  an  election  should  be  had  and  made  of  a 
certain  number  of  fit  persons,  who  should  be  and  be  called 
the  councillors  of  the  said  borough ;  that  heretofore,  to 
wit,  on  the  S6th  o{  December ^  1835,  the  election  of  such 
councillors  took  place  in  pursuance  of  the  said  act;  and 
before  and  at  the  said  election,  /Z.  P.,  J*.  £.,  and  H.  6., 
were  candidates  to  be  elected  as  councillors  of  the  said  bo- 
htterasweUai   rough.  And  the  plaintiff  in  fact  saith,  that  the  defendant, 

the  ibrnier 

not  regarding  the  statute  in  such  case  made  and  provided, 
before  the  said  election  for  the  said  borough,  to  wit,  on  the 
24th  day  of  December^  in  the  year  last  aforesaid,  did  cor- 
rupt one  J.  W.,  who  then  and  from  thenceforth,  until  and 
at  the  time  of  the  said  election,  had  a  right  to  vote  in  the 
said  election,  to  give  his  vote  in  that  election  for  the  said 
R.  P.,  J.  B.,  and  H.  6.,  so  being  such  candidates  as  afore- 
said, by  then  corruptly  promising  to  give  the  said  J.  FF.,  if 
he  should  vote  in  the  said  election  for  the  said  B.  P.,  J.  A, 
and  H.  G.,  employment  in  hauling  stones,  at  and  for  certain 
hire  and  reward  to  be  paid  for  the  same ;  which  said  em- 
ployment was  so  then  promised  by  the  said  defendant  to  the 
said  J.  W,  as  and  for  a  reward  to  the  said  J.  W.  so  to  give  his 
vote  for  the  said  R.  P.,  J.B.,  and  //.&,  contrary  to  the 

place  under  the  form  of  the  Statute  in  such  case  made  and  provided ; 

drfendJn^no?*  whereby,  and  by  force  of  the  said  statute,  the  defendant 

regarding  the 

statute,  corrupted  the  party  to  vote  in  fuch  election,  was  a  sufficient  statement  that  the  oflTence  was 

committed  after  the  passing  of  the  act. 


branch  of  tliat 
aection:  and 
whether  the 
employment 
in  the  par- 
ticular case 
was  given  by 
way  of  corrupt 
baigain,  was  a 
question  for  the 
Jury,  but  the 
CiNirlmust 
assume  that 
such  was  the 
case,  a  corrupt 
agreement  be- 
ing sufficiently 
alleged  in  the 
declaration. 

HeU,  also, 
that  an  allega- 
tioo  that  an 
election  of 
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forfeited  for  his  said  offence  the  sum  of  50/.,  and  an  ac-  ^^i^/'^' 

tion  hath  accrued,  &c.  y      y  '  ^ 

General  demurrer  and  joinder.  Haeoino 


The  points  stated  for  argument  on  the  part  of  the  de- 
fendant were  as  follow : — The  defendant  contends,  that 
inasmuch  as  in  the  statute  5  &  6  WilL  4f,  c.  76,  s.  54  (a), 
the  word  employment  is  used  with  reference  to  the  voter, 
but  not  to  the  person  influencing  the  voter,  the  defendant 
did  not  become  liable  to  the  penalty  by  promising  employ- 
ment to  the  voter;  that  the  employment  of  hauling  stones 
is  not  a  gift  or  reward  within  the  meaning  of  the  statute ; 
that  although  employment  at  unreasonable  wages  might 
have  been  within  the  statute,  the  declaration  does  not  state 
sucli  a  case,  and  it  ought  to  have  enabled  the  Court  to  see 
that  an  offence  hud  been  committed  within  the  statute ; 
and  that  it  is  consistent  with  the  declaration  that  the  alleged 
promise  to  the  voter  was  made  before  the  passing  of  the 
statute. 

Whateiey^  in  support  of  the  demurrer. — ^There  are  four 
objections  to  this  declaration.  FirMt^  the  offer  of  an  em- 
ploymeni  by  the  defendant,  assuming  it  to  have  been  made 
with  the  purpose  of  corruptly  influencing  the  voter,  is  not 

(a)  Which  enacts,  "  that  if  any  tion ;  or  if  any  person  by  himself, 

person,  who  shall  have  or  dum  or  any  person  employed  by  Um, 

to  have  any  right  to  vote  in  the  shall,  by  any  gift  or  reward,  or  by 

election  of  mayor,  or  of  a  coun-  any  promise,  agreement,  or  secu- 

dllor,  auditor,  or  assessor  of  any  rity  for  viy  gift  or  rewardy  cor- 

borough,  shall,  after  the  passing  nipt  or  procure,  or  offer  to  cor- 

of  that  act,  ask  or  take  any  money  rupt,  any  person  to  give  or  for- 

or  other  reward,  by  way  of  gift,  bear  to  give  his  vote  in  any  such 

loan,  or  other  device,  or  agree  or  election,  such  person  so  offending 

contract   for   any  money,   gift,  in  any  of  the  cases  aforesud  shall, 

office,  employment,  or  other  reward  for  every  such  offence,  forfeit  the 

whatsoever,  to  give  or  forbear  sum  of  60/.,  to  be  recovered  by 

to  give  his  vote  in  any  such  elec-  action  of  debt,"  ftc* ,  &c. 

VOL.  I.  B  B  M.  W. 


V, 

Stocbs. 
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Exch.  o/Pieat,  an  offence  within  the  5  &  6  WM.  4,  c.  76,  s.  54.    The 
1836 

taking  or  receiving  an  employment  with  such  a  purpose 

would  no  doubt  fall  within  the  first  clause  of  the  section, 
which  expressly  proTides  for  the  case  of  a  bribe  by  means 
of  an  employment ;  but  that  word  is  omitted  in  the  latter 
clause.  Secondly,  such  an  employment  as  this  cannot  pro- 
perly be  said  to  be  either  a  gift  or  a  reward;  it  is  a  mere 
service,  and  the  payment  for  it  is  earned  by  the  labour  of 
the  party.  But,  at  all  events,  in  the  third  place,  as  it  must 
be  assumed  upon  this  declaration  that  the  voter  was  to 
receive  no  more  than  the  ordinary  wages  for  that  labour, 
the  giving  or  promising  of  them  cannot  constitute  any 
offence.  If  exorbitant  wages  had  been  promised,  that 
might  be  deemed  in  the  nature  of  a  bribe;  but  it  is  not 
alleged  that  such  was  the  case.  And  it  may  be  observed, 
that  the  declaration  departs  from  the  ordinary  form,  in  not 
stating  the  terms  of  the  engagement ;  that  has  always  been 
held  necessary — for  instance,  in  actions  for  penalties,  under 
the  statute  of  ^nn^,  for  playing  at  unlawful  games.  Lastly ^ 
there  is  no  allegation  that  the  corrupt  agreement  was  made 
after  the  passing  of  the  act.  This  is  a  penal  statute,  and 
ought  not  to  be  extended  beyond  its  strict  words. 

Addison f  contri. — The  interpretation  to.be  put  upon 
the  general  term  reward,  in  the  latter  part  of  the  section, 
is  supplied  by  the  former  words,  which  mention  an  employ- 
ment as  one  species  of  reward :  which,  therefore,  is  equally 
comprehended  in  the  more  general  terms  which  apply  to 
the  corrupter.  It  would  have  been  mere  useless  verbiage 
to  repeat  all  the  specific  words  stated  before.  [Parke,  B. 
— If  the  construction  contended  for  by  Mr.  Whateley  be 
correct,  the  giving  or  promising  of  money  would  not  come 
within  the  operation  of  the  second  branch  of  the  clause.] 
The  49  Geo.  3,  c.  118^  which  enacts  that  the  giving  or 
promising  to  give  or  procure  an  employment,  in  order  to 
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induce  a  party  to  procure  the  return  of  a  member  to  Par-  Sxeh.  of  Pktu, 
liamenty  shall  be  liable  to  a  penalty ,  shews  that  the  legis-  ^ 

lature  consider  the  giving  of  an  employment  for  the  purpose  Haedimo 
of  corrupting  votes  as  a  species  of  bribery,  which  ought  to  stoKse. 
be  repressed.  It  is  truCi  this  is  a  penal  statute ;  but,  as  was 
said  by  Coleridge ,  J.,  in  Henshw  ▼.  Fawceti  (a),  where  a 
similar  question  was  discussed,  the  Court  "  must  not,  by 
over-refining,  defeat  the  obvious  intention  of  the  legis- 
lature.*' With  respect  to  the  other  objections,  the  hauling 
of  stones  is  clearly  an  employment,  and  therefore  a  re- 
ward; there  can  be  no  doubt  that  the  engagement  to 
employ  the  voter  might  be  of  great  benefit  to  him;  and 
although  the  terms  of  the  contract  are  not  set  out,  enough 
is  alleged  to  show  that  it  was  a  contract  for  an  employ- 
ment. Lastly,  it  sufficiently  appears  on  the  whole  declara- 
tion, that  the  ofience  was  committed  after  the  passing  of 
the  act.  It  states  that  an  election  of  councillors  took 
place  under  the  act,  and  that  the  defendant,  not  regarding 
the  statute,  corrupted  a  party  having  a  right  to  vote  at 
such  election.  None  of  these  proceedings  could  have 
taken  place  until  the  statute  was  in  force. 

Whateley  was  heard  in  reply. 

Lord  Abinobb,  C.  B. — I  think  this  is  a  case  within  the 
act  of  Parliament*  If  it  appeared  on  the  language  or  in- 
tention of  the  act,  that  any  of  the  words  in  the  one  branch 
of  this  clause  could  not  be  included  in  the  other,  the  case 
would  be  different ;  but  an  employment  is  undoubtedly  one 
species  of  reward,  and  the  words  **  any  gift  or  reward 
whatsoever"  seem  to  me  as  only  embracing,  in  more  gene- 
ral terms,  all  that  had  been  more  specifically  stated  before. 
Whether  this  employiqent  was,  in  the  particular  case, 
given  as  a  reward  within  the  object  of  the  act,  would  be 

(fl)  3  Ad.  &  Ell.  51 ;  4  Ncv.  &  M.  692. 
bbS 


358  CASES  IN  TAB  EXCHEQUER, 

^^\m^^"'  a  question  for  the  jury.  The  legislature  seem  to  have 
considered  that  an  employmentj  from  which  a  man  may 
derive  his  sustenance,  may  be  held  out  in  the  nature  of  a 
reward  to  corrupt  his  vote ;  and  it  may  more  especially  be 
used  as  a  means  of  corruption  where  there  are  many  can- 
didates^ and  probably  little  work  of  the  kind  to  be  done. 
With  respect  to  the  other  objection,  in  much  more  serious 
cases  than  this — ^in  indictments  for  forgery,  for  instance — 
the  offence  is  only  stated  to  have  been  committed  contrary 
to  the  form  of  the  statute ;  it  is  never  alleged  that  it  was 
committed  since  the  statute.  I  am  of  opinion,  therefore, 
that  our  judgment  ought  to  be  for  the  plaintiff. 

Parke,  B. — I  am  of  the  same  opinion.  It  seems  to  me 
that  this  declaration  is  sufficient.  The  first,  and  in  truth 
the  only  question  in  the  case,  arises  on  the  construction  of 
the  act  of  Parliament — whether  any  difference  is  made 
between  the  asker  and  the  offerer  of  a  gift  or  reward,  as 
to  the  nature  of  the  thing  asked  or  offered ;  and  I  think 
there  is  not  What  is  the  *'  gift  or  reward*'  contemplated 
in  the  latter  branch  of  this  clause?  To  ascertain  that,  we 
must  look  to  the  former  part  of  the  section,  and  there  we 
find  in  conjunction  the  words  '*  any  money,  gift,  office, 
employment^  or  other  reward  whatsoever."  An  employ- 
ment, therefore,  is  here  considered  as  being  a  reward; 
and  by  the  common  sense  of  mankind  it  is  so,  where  the 
party  to  whom  it  is  offered  wants  employment.  It  falls, 
therefore,  equally  within  the  more  general  words  of  the 
latter  branch  of  the  clause.  Then  we  are  to  look  at  the 
declaration,  to  see  whether  it  contains  a  sufficient  averment 
of  a  corrupt  offer  within  the  statute ;  and  I  am  clearly  of 
opinion  that  it  does.  It  u  stated  that  the  defendant 
corrupted  W.  to  give  his  vote  for  certain  candidates  by 
corruptly  promising  to  give  him  employment  in  hauling 
stones  at  certain  hire,  which  employment  was  so  pro- 
mised as  and  for  a  reward  to  W.  to  give  his  vote  for  the 
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candidates  in  question.  It  must,  no  doubt,  be  proved  Exeh-rfPUat 
before  the  jury  to  have  been  so  done,  else  the  offence 
prohibited  by  the  act  is  not  made  out.  As  to  the  other 
objection,  that  it  is  not  shewn  that  the  corrupt  offer  was 
made  after  the  statute,  I  think  the  answer  given  to  it  by 
Mr.  Addison  is  quite  satisfactory. 

BoLLAND,  B. — ^This  act  is  remedial  as  well  as  penal, 
and  the  object  of  the  legislature  clearly  was  to  reach  such 
a  case  as  this. 

Alderson,  B. — I  am  of  the  same  opinion.  The  firsit 
branch  of  the  clause  subjects  to  a  penalty  the  voter  who 
contracts  to  give  or  forbear  to  give  his  vote  for  money, 
gift,  office,  employment^  or  other  reward ;  the  second 
branch  is  directed  against  the  parties  who  make  a  corrupt 
agreement  with  the  voter^  that  he  shall  give  or  forbear  to 
give  his  vote  for  any  gift  or  reward.  As  it  includes  an 
employment  in  the  first  branch,  so  it  does  also  in  the 
second.  Whether,  in  the  particular  case,  it  was  a  valuable 
reward,  is  a  question  for  the  jury.  If  only  the  ordinary 
wages  were  to  be  given,  they  might  probably  find  that  the 
employment  was  not  given  for  a  corrupt  reward ;  but  that 
is  not  for  the  Court.  Here  it  is  averred  that  the  employ- 
ment WM  promised  as  a  reward  for  the  vote,  contrary  to 
the  statute.  If  we  are  to  investigate  the  condition  of  par- 
ties, to  see  what  is  such  an  employment  as  would  operate 
upon  them  as  a  bribe,  we  must  also  investigate  their  minds 
and  characters.  Undoubtedly,  this  reward  would  be  a 
punishment  for  some  men,  though  it  would  be  a  reward 
for  others.  # 

Whateley  then  applied  for  leave  to  amend,  this  being 
the  first  case  decided  under  the  act;  which  the  Court 
granted,  on  payment  of  costs ;  otherwise, 

Judgment  for  the  plaintiff. 
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Exeh,  of  Pleat, 
1836. 

"  Doe  d.  Beard  v.  Roe. 

A  notice  pven  ^ASELEE  had  obtained  a  rule  tdsi  to  rescind  an  order 

ejw*t^°irtl^un."'  made  bj  Gurney,  B„  at  chambers,  by  which  the  declara- 

der  the  1  Geo.  i\qj^  ^nd  notice  given  in  this  ejectment,  under  the  statute 

4y   C*   o7|   B*    If 

ligned*'  A.B,,  1  Geo.  4,  c.  87,  s,  1,  were  set  aside  for  irregularity. 

agent  for  the 

|}fatM/tJ/'iS8Uf- 

*°Such  a  notice      Manscl  shewed  cause,  and  objected  in  the  first  instance, 

ia  sufficient,  ai-  that  there  was  no  affidavit  of  what  passed  before  the 

requires  the  learned  Judgc  at  chambers,  the  rule  having  been  ob- 

p«Ii"an*d  2b'  tained  on  the  statement  of  counsel  only.    In  the  absence 

made  defen-  ^f  ^^^  affidavit  the  only  questions  that  could  now  be  en- 

auch  baO,  &c,  tertaincd  were,  whether  the  learned  Judge  had  jurisdic- 

purposes  as  are  tion,  and  whether  the  order  was  a  legal  order  in  its  terms; 

acrof  ^ParUa^^  ^°  neither  of  which  grounds  could  any  objection  be  matn- 

ment,"  without  taincd.    And  it  being  admitted  on  the  other  side,  that 

going  on  to 

state  those  pur-  the  Only  object  of  the  riiile  was,  to  discuss  the  sufficiency 

poses  in  ^j  ^j^^  notice,  it  was  on  this  ground 

Discharged  without  costs. 


A  fresh  rule  having  been  subsequently  obtained  on  the 
proper  affidavit, 

Mansel  again  shewed  cause,  and  contended  that  the 
notice  of  declaration  was  insufficient.  Fir^i,  it  was  signed 
**  A.  J3.,  agent  for  the  plainiiff^^^  whereas  it  should  have 
been  "  agent  for  the  lessor  of  the  plaintiff,"  or,  "  for  the 
landlord.'*  The  landlord  is  the  party  referred  to  by  the 
act  of  Parliament,  and  who  is  to  give  the  notice  therein 
mentioned ;  and  though,  no  doubt,  he  m^y  give  it  by  an 
agent,  the  party  must  be  stated  to  be  his  agent,  not,  as, 
strictly  speaking,  is  the  case  here,  the  agent  of  the  nomi- 
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nal  plaintiff.    The  provisions  of  an  act  giving  such  large  iS«eA.  0/  Pkat, 

assistance  to  landlords  in  the  recovery  of  property  ought 

to  be  strictly  construed  and  strictly  pursued.  [Parke,  B. — 

It  is  quite  sufficient  if  there  be  a  notice  addressed  by  the 

landlord,  who  is  proceeding  by  the  action  of  ejectment  for 

the  recovery  of  possession^  to  the  tenant^  requiring  him  to 

appear  and  give  bail^  pursuant  to  the  statute.    Can  there 

be  a   doubt  that  such  notice  is   given  here?]    There 

is  another  objection.    The  act  says,  that  the  party  is  to 

appear  for  the  purposes  thereinafter  specified — ^namely, 

that  he  may  be  ruled  to  enter  into  the  undertaking  and 

recognizance  required  by  the  act,  or  in  default  thereof, 

that  judgment  may  be  entered  up  against  him.    The 

notice,  therefore,  ought  to  give  him  full  information  of 

what  these  requisitions  are;  whereas  this  notice  merely 

calls  on  the  plaintiff  to  appear  to  be  made  defendant, 

&C.,  and  to  find  such  bail,  if  ordered  by  the  Court; 

"  and  for  such  purposes  as  are  specified  in  the  act  of 

Parliament."   [Aklerson,  B« — ^Then,  if  he  looks  at  the  act, 

he  will  see  what  the  purposes  are.]    The  notice  ought  to 

inform  him ;  it  is  very  improbable  that  persons  in  such  a 

class  of  life  as  these  notices  are  usually  addressed  to, 

should  be  able  to  refer  to  the  act. 

Gcuelee,  contrd, — ^The  form  of  this  notice  is  that  given 
by  Mr.  Tidd  (a),  and  which  is  uniformly  adopted.  And 
though  it  may  not  distinctly  apprize  the  tenant  of  all  that 
he  is  to  do,  the  service  of  the  rule  nin  will  give  him  full 
notice,  and  will  point  out  to  him  the  penalty  he  incurs  by 
standing  out,  and  the  judgment  that  may  pass  against 
him. 

Pabee,  B.I— I  thmk  this  notice  is  sufficient    I  do  not 

(a)  Tidd'8  Forms,  p.  189,  (6th      specifying  all  the  subsequent  pro- 
edit.)  But  in  the  following  page,      ceedings  under  the  statute, 
a  more  special  form  is  also  given. 
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Exch,  of  PUatf  see  of  what  advantage  it  would  be  to  the  party  to  know  all 


those  other  matters  in  the  first  instance. 

Alderson,  B. — In  what  way  is  he  prejudiced  by  not 
having  this  information  in  the  notice  ? — ^he  has  the  rule 
iMM  afterwardsi  whiqh  apprizes  him  of  the  whole  pro- 
ceedings. 

Rule  absolute. 


Where  an  offl- 
dATitofdebt 
waa  sworn  in 
Ireland,  before 
a  commiastoner 
of  Common 
Pleas  and  Ex' 
chequer: — 
Held,  that  the 
title  of  the 
Court  need  not 
be  prefixed  to 
the  affidavit 
when  iworn; 
but  that  the  affi- 
davit might  be 
taken  before 
ffuch  commia- 
aioner,  to  be 
afterwarda  in- 
titled  and  uied 
in  either  Court 


Perse  v.  Browning. 

MM  A  YLE  Y  moved  for  a  rule  to  take  out  of  Court  the 
money  paid  into  the  hands  of  the  sheriff  in  lieu  of  bail  in 
this  cause,  and  to  enter  a  common  appearance,  on  the 
ground  of  several  alleged  irregularities  in  the  capias 
and  affidavit  of  debt :  one  of  which  was,  that  the  title  of 
the  Court  in  the  heading  of  the  affidavit  (which  had  been 
sworn  in  Ireland  before  a  commissioner  of  the  Common 
Pleas  and  Exchequer  J,  appeared  to  be  in  a  different  hand- 
writing from  the  body  of  the  affidavit,  and  to  have  been 
inserted  after  it  was  sworn^  in  the  same  handwriting  in 
which  the  capias  was  filled  up. 

Parke,  B. — I  think  that  objection  is  of  no  avail,  if  the 
fact  was  so :  it  is  not  necessary  that  the  title  of  the  Court 
should  be  there  when  the  affidavit  is  sworn.  If  the  person 
before  whom  it  was  sworn  was,  in  fact,  an  officer  of  the 
Exchequer,  he  might  administer  the  oath  in  that  Court. 
The  affidavit  might  be  taken  before  him,  to  be  afterwards 
intitled  and  used  either  in  the  Common  Pleas  or  the  Ex' 
chequer,  as  the  case  might  require. 

It  appeared,  however,  that  the  capias  wasaddressed  to 
the  sheriffs,  instead  of  the  sheriff  o{ Middlesex;  and  on 
that  ground  the  rule  was  made  absolute  to  set  aside  the 
writ,  with  the  costs  of  this  application :  no  action  to  be 
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brought  against  the  plaintiff  or  the  sheriff^  and  the  phdn-  Bxeh.  rf  pum, 
tiff  to  be  at  liberty  to  arrest  the  defendant  again. 

Rule  accordingly. 
Huntfrey  shewed  cause  in  the  first  instance. 


GooDCHiLD  V.  Pledge. 

JJEBT,  in  the  sum  of  SO/,  for  goods  sold  and  delivered ;  Debt  for  gooda 

for  board,  lodging,  and  other  necessaries,  found  and  pro-  ^ered.   PU«^ 

vided  by  the  plaintiff  for  the  servant  of  the  defendant,  ^.^^^^i 

and  at  his  request ;  and  on  an  account  stated.    PlecLs —  of  the  luit,  and 

_  .    .  » .  ji  t     ^  when  the  nid 

Jirsit  nunquam  indebtiatus;  secondly ^  as  to  the  first  count,  sumof  20(.  be- 
that  before  the  commencement  of  the  suit,  and  when  the  ^yabfe|*to^t» 
said  sum  of  90U  in  that  count  mentioned  became  due  and  ^J^,^^  ^*  ., 

deiendtnt  paid 

payable,  to  wit,  6n  the  Ist  oi  January ^  1836,  the  de»  thephdnturtha 
fendant  paid  to  the  plaintiff  the  said  sum  of  SO/.,  accord-  accordh«  to  the 
ing  to  the  defendant's  said  contract  and  liability  in  the  ^^^^J^^^ 
said  first  count  mentioned :   concluding  to  the  country.  Uabiitty;  oon- 
The  latter  plea  was  specially  demurred  to,  on  the  ground  country:— 
chat  it  ought  to  have  concluded  with  a  verification.  S^odemur- 

rer,  for  not 
concluding  with 

Mansel,  in  support  of  the  demurrer,  relied  on  Ensatt  v.  a  Tenflcation. 
Smith  (a).  The  plea  of  payment  is  clearly  treated  in  the 
new  rules  as  a  plea  in  confession  and  avoidance.  It  makes 
no  difference  that  it  is  stated  here,  that  the  defendant 
paid  when  the  money  became  due  according  to  the  con- 
tract :  he  still  admits  the  cause  of  action.  The  plea  of 
solvit  ad  diem  is  an  analogous  one.  [Parke^  B. — ^There 
it  is  clearly  new  matter,  being,  in  effect,  a  plea  of  per- 
formance of  the  condition  in  the  bond.]  The  plaintiff  has 
a  right  to  an  answer  to  the  allegation  of  payment  in  the 

(a)  1  C.  M.  &  R.  522;  S.  C.  nomine  AnseU  v.  SmUh,  3  Dowl.  P.  C.  193. 
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Egeh.  9f  Pieatt  plea ;  and  if  it  be  true  that  the  money  was  so  paid,  he  may 
^    enter  a  noUe  proseqtii  as  to  that  part  of  the  demand,  and 
GooDCBiLD    go  on  for  the  rest 
Pledob. 

Ogle,  cotUrd. — ^This  plea  is  quite  distinguishable  from 
that  in  Ensatt  v.  Smith.  Here  the  declaration  is  in  debi, 
not  in  assumpHt ;  and  the  defendant  meets  the  claim  by 
stating,  that,  when  the  debt  accrued,  he  paid  the  money 
according  to  his  contract  and  liability.  In  Ensall  v.  Sndth, 
the  plea  was  merely,  that  the  defendant  has  paid  the  same : 
but  here,  if  the  payment  was  after  breach,  or  after  request, 
it  could  not  be  according  to  the  contract  and  liability.  It 
is  a  simple  denial  of  the  breach,  not  introducing  new  mat- 
ter, and  therefore  rightly  concludes  to  the  country.  The 
defendant  shews  that  there  never  was  any  suable  cause  of 
action,  because  the  moment  the  debt  accrued,  he  paid  it* 
[Parie,  B. — Is  the  statement  of  the  faireach  in  debt  any- 
thing more  than  a  mere  form?  The  moment  the  goods 
are  delivered,  is  there  not  a  cause  of  action,  throwing  the 
proof  of  its  discharge  on  the  defendant  ?  If  the  breach  is 
mere  form,  you  cannot  traverse  it ;  then  your  plea  is  in 
discharge,  and  ought  to  conclude  with  a  verification.  Sup- 
pose nil  debet  pleaded,  under  the  old  form ;  would  it  not 
be  sufficient  to  prove  the  debt  contracted  ?  The  new  ge- 
neral issue,  that  the  defendant  never  was  indebted,  that  is, 
at  no  instant  of  time,  was  framed  for  the  express  purpose 
of  making  all  these  defences  pleadable  by  way  of  dis- 
charge.] This  plea  shews  that  the  plaintiff  never  was  en- 
titled to  sue. 

Lord  Abinobr,  C.  B. — If  this  is  payment,  as  it  undoubt- 
edly is,  it  is  a  plea  in  confession  and  avoidance  within  the 
new  rules. 

Parke,  B. — I  admit  that  this  plea  is  distinguishable 
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frem  that  in  Ensall  v.  Smith.  But  here  also  the  de^  ^Mch.  pf  pimt, 
fendant  includes  in  the  plea  a  something  that  is  not  alleged 
in  the  declaration;  because  it  is  not  stated  in  the  declara- 
tion that  the  defendant  did  not  pay  according  to  the  con- 
tract. I  think  it  will  be  found,  on  looking  into  the  cases, 
that  the  statement  of  the  breach  is  mere  form ;  if  so,  the 
plea  Admits  the  debt,  and  is  a  plea  in  confession  and  aroid- 
ance  ;  and  it  is  so  treated  in  the  new  rules.  Under  the 
general  issue>  as  now  framed,  you  deny  the  existence  of  a 
debt  at  any  one  time :  if  you  admit  a  debt,  you  must  plead 
every  matter  specially  by  which  you  seek  to  discharge  it. 

Alderson,  B. — If  this  is  payment,  it  is  payment  of  a 
debt;  then  it  admits  a  debt;  therefore  it  is  in  discharge, 
not  in  denial. 

Ogle  then  obtained 

Leave  to  amend,  on  payment  of  costs.    . 


Brind  v.  Hampshire. 

X  ROVER  for  a  foreign  bill  of  exchange,  drawn   at  ^  trident 
Honduras^  dated  28th  August ,  1835,  purporting  to  be  abroad,  remit- 

ted  ft  bill  to  Bm* 

drawn  by  Hyde  %  Forbes  upon  and  accepted  by  Hyde  ^  his  agent  in 
Company,  being  for  the  payment  to  William  Usher,  Esq.,  or  ^^,*ind'IJ^- 
order,  of  300/.  sterling,  at  ninety  days'  sight,  and  purporting  f^Jj  ^ndo^d 
to  be  indorsed  by  the  said  William  Usher  to  the  order  of  with  whom  hit 
Mrs.  Frances  Brind* — Third  plea,  that  heretofore,  to  wit,  atschooi7in* 
on  the  2l8t  of  October,  1835,  he  the  defendant  received  JSi^^fofiSh 

board  and  edu- 
cation. B,  got  the  bill  accepted  by  the  dnweei,  and  aent  a  letter  by  post  to  C.,  stating  that  he 
had  received  a  commisnon  from  J.  to  pay  her  some  money  on  aoooant  of  his  children,  and  de- 
sired to  be  informed  when  and  how  it  should  be  delivered.  While  the  bill  remained  in  H.'s 
hands,  he  received  directions  from  A.  to  keep  it,  and  the  proceeds,  in  his  hands,  and  to  have 
a  ^  investigation  into  C.'s  accounts,  and  after  such  investigation,  to  pay  her  what  might  be  due 
to  her.  No  such  investigation  took  place,  and  B,  detained  the  bill: — Held,  that  C.  could  not  re- 
cover it  in  trover. 
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\^^^*  the  said  bill  of  exchange  from  the  said  WiBiam  Usher, 
from  parts  beyond  the  seas,  to  wit^  from  Belize,  Hondu- 
ras, and  was  then  direeted  by  the  said  WiUiam  Usher  to 
band  over  to  Mrs.  Brind,  the  wife  of  the  plaintiff,  the 
said  bill  of  exchange ;  but  before  the  defendant  could 
hand  over  to  the  said  Mrs.  Brind  the  said  bill  of  ex- 
change, and  without  any  negligence  or  improper  delay  on 
the  part  of  the  defendant,  and  before  any  demand  of  the 
said  bill  of  exchange  by  the  plaintiff  or  the  said  Mrs. 
Brind,  and  whilst  the  same  was  in  the  hands  and  posses- 
sion of  the  defendant  on  the  direction  and  for  the  pur- 
pose aforesaid,  to  wit,  on  the  24th  of  November,  1835, 
the  said  William  Usher  countermanded  and  revoked  the 
said  direction,  and  then  directed  the  defendant  to  keep 
the  said  bill  of  exchange  and  the  proceeds  thereof  in 
his  the  defendant's  hands,  and  not  to  hand  over  or  deliver 
the  said  bill  of  exchange  or  pay  the  proceeds  thereof  to 
the  said  Mrs.  Brind  or  the  plaintiff;  whereupon  he  the 
defendant,  pursuant  to  such  revocation  and  countermand 
and  subsequent  direction  of  the  said  William  Usher  to 
keep  the  said  bill  in  his  the  defendant's  hands,  and  the 
proceeds  thereof  as  aforesaid,  and  not  to  pay  the  same  to 
the  said  Mrs.  Brind  or  the  plaintiff  on  the  day  and  year 
aforesaid,  did  keep  the  said  bill  of  exchange,  and  then 
detained  and  still  detains  the  same  in  his  the  defendant's 
hands  and  possession,  and  refuses  to  hand  over  or  deliver 
the  same  to  the  said  Mrs.  Brind  or  the  plaintiff,  for  the 
cause  aforesaid,  and  as  he  the  defendant  might  and  still 
may  lawfully  do  for  the  cause  aforesaid,  and  which  is 
the  said  detaining,  &c.,  whereof  the  plaintiff  hath  com- 
plained, &c. 

Replication — that  before  the  bill  was  received  by  the 
defendant  as  in  the  said  plea  mentioned,  to  wit,  on  the 
day  first  aforesaid,  the  same  had  been  indorsed  by  the 
said  William  Usher,  and  he  by  that  indorsement  had 
ordered  and  appointed  the  said  sum  of  money  in  the  said 
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bill  mentioned  to  be  paid  to  the  order  of  the  said  Mrs.  ^ceft.  •/  Pifot, 

1836 
Brind,  the  wife  of  thesaid  plaintiff;  and  that  at  the  time  of 

the  detention  thereof,  the  said  indorsement  remained 
thereon  in  fall  force  and  eflfect:  and  the  plaintiff  further 
saith,  that  afterwards,  and  after  the  receiving  of  the  said 
bin  by  the  defendant  for  the  purpose  in  the  said  plea 
mentioned,  and  before  the  detention  thereof,  and  before 
the  countermand  and  revocation  in  the  said  plea  men- 
tion, to  wit,  on  the  day  first  aforesaid,  he  the  said  defen- 
dant caused  the  said  bill  to  be  presented  for  acceptance, 
and  caused  the  said  to  be  accepted  by  the  drawees ;  and 
that  after  the  said  acceptance,  he  the  said  defendant  had 
and  held  the  said  bill  for  the  plaintiff  for  the  purpose 
aforesaid;  and  that  after  the  said  acceptance,  and  while 
the  defendant  so  held  the  said  bill  for  the  purpose  afore- 
said, and  before  the  countermand  and  revocation  in  the 
said  plea  mentioned,  to  wit,  on  the  day  first  aforesaid,  the 
defendant  gave  notice  to  the  said  Mrs.  Brind,  that  he  had 
received  the  said  bill  and  then  held  the  same  for  the  pur- 
pose aforesaid,  and  he  then  desired  to  be  informed  by  the 
said  Mrs.  Brind  when  and  how  the  same  should  be  deliver- 
ed, and  he  then  undertook  and  promised  that  such  informa- 
tion should  be  attended  t6 ;  and  the  said  defendant  then 
requested  the  plaintiff  to  pay  the  expenses  of  the  convey- 
ing of  the  said  notice  from  him  the  defendant  to  the  said 
Mrs.  Brind;  and  the  plaintiff  further  saith,  that  in  pur- 
suance of  such  request  he  the  plaintiff  did  afterwards,  and 
before  the  said  countermand  and  revocation,  to  wit,  on  the 
day  first  aforesaid,  pay  the  expense  of  the  conveying  of  the 
said  notice,  to  wit,  &c.,  whereof  the  defendant  afterwards* 
to  wit,  on  &c.,  had  notice. 

Rejoinder,  that  at  the  time  and  after  he  the  defend- 
ant received  the  said  bill  from  the  said  WiUiam  Uiher 
as  in  the  said  plea  mentioned,  the  said  bill  remained* 
and  thence  hitherto  has  always  remained,  and  still  is, 
in  the  hands  and  possession  of  the  defendant  as  the 
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£Mft.  «f  PUut,  agent  of  and  for  the  said  William  Usher ^  and  subject 
to  his  direction,  order,  and  control:  and  that  whilst 
the  said  bill  so  remained  and  was  in  the  hands  and 
possession  of  the  defendant,  the  said  William  Usher,  for 
good  and  sufficient  reasons  him  thereto  moving,  did  revoke 
and  countermand  the  said  direction,  and  then  directed  the 
defendant  to  keep  the  said  bill  of  exchange  and  the  pro- 
ceeds thereof  in  his  the  defendant's  hands,  and  not  to 
hand  over  or  deliver  the  said  bill  or  pay  the  proceeds 
thereof  to  the  said  Mrs.  Brind,  or  to  the  plaintiff,  as  in 
the  said  plea  mentioned:  and  the  defendant  further  saith, 
that  before  and  at  the  time  and  after  the  defendant  so 
received  the  said  bill  from  the  said  William  Usher,  the 
said  Mrs.  Brind  kept  a  school  for  the  board,  lodging,  and 
education  of  young  persons,  and  divers,  to  wit,  three 
children  of  the  said  William  Usher  were  and  had  been  at 
school  with  the  said  Mrs.  Brind  before  and  at  the  time 
the  defendant  received  the  said  bill  as  aforesaid,  and  had 
during  that  time  been  educated,  boarded,  and  lodged  by 
the  said  Mrs.  Brind;  and  the  said  Mrs.  Brind,  in  respect 
of  and  for  the  said  board,  education,  and  lodging,  had, 
before  the  said  William  Usher  remitted  the  said  bill  to 
the  defendant  for  the  purpose  aforesaid,  delivered  cer* 
tain  accounts,  whereby  the  said  WilUam  Usher  appeared 
to  be  indebted  to  the  said  Mrs.  Brind  in  divers  large  sums 
of  money ;  and  the  said  William  Usher  for  a  long  space  of 
time,  to  wit,  before  and  at  the  time  of  the  said  board, 
education,  and  lodging  being  supplied  and  given  to  the 
saidchildren  as  aforesaid,  and  thence  hitherto,  had  been 
and  was,  and  still  is  resident  in  parts  beyond  the  seas,  to 
wit,  at  BeUxe  in  Honduras;  and  before  he  the  said 
William  Usher  did  or  could  examine  the  said  accounts 
so  delivered  by  the  said  Mrs.  Brind,  he  had  forwarded 
and  caused  to  be  delivered  the-  said  bill  of  exchange  to 
the  defendant,  for  the  purpose  in  the  said  plea  mentioned: 
and  die  defendant  further  saith,  that  afterwards,  and  be-> 
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foie  the  defendant  did  or  could  deliver  the  said  bill  to  the  EMtk.  ^^^t 
said  Mrs.  Brind^  and  whilst  the  same  remained  and  was 
in  the  hands  of  the  defendant  as  the  agent  of  and  for  the 
said  William  Usher,  and  subject  to  his  directions  as  to 
the  said  bill,  he  the  said  William  Usher  revoked  and 
countermanded  the  said  direction  to  the  defendant,  and 
directed  him  to  keep  the  said  bill  and  the  proceeds  there- 
of in  his  the  defendant's  hands,  &c.,  and  also  then  and 
there  directed  the  defendant  to  have  a  fair  scrutiny  into 
the  said  Mrs.  Brind^s  accounts,  and,  after  a  fair  investigar 
tion,  to  pay  her  what  might  be  due  to  her :  whereupon 
the  defendant,  still  bemg  the  agent  of  the  said  William 
Usher,  and  acting  under  his  said  directions,  refused  to 
pay  over  the  said  bill  or  the  proceeds  thereof  tb  the  aaid 
Mrs«  Brind,  and  hath  detained  and  still  detains  the  same : 
and  the  defendant  further  saith,  that  on  the  24di  day  of 
October,  1885,  he,  the  defendant,  wrote  a  letter  to  the 
said  Mrs.  Brind,  that  he  the  defendant  had  received  a 
eomnussion  from  the  said  William  Usher  to  pay  her  some 
money  on  account  of  his  the  said  William  Usher^s  children, 
which  is  the  said  notice  in  the  replication  mentioned  to 
have  been  given  by  the  defendant  to  the  said  Mrs. 
Brind,  and  therein  alleged  to  be  a  notice  that  the  defisnp 
daint  had  received  the  said  bill  for  the  purpose  in  the  said 
replication  in  that  behalf  alleged:  and  the  defendant 
fiurther  saith,  that  such  notice  was  sent  by  the  defendant 
by  and  through  the  general  post  to  the  said  Mrs. 
Brind,  and  the  defendant  not  having  paid  the  postage 
thereof,  the  said  Mrs.  Brind  or  the  plaintiff  paid  the  postage 
of  the  same,  which  is  the  said  expense  of  conveying  the 
said  nodce  from  him  the  de£sndant  to  the  said  Mrs.  Brind 
in  the  said  replication  mentioned:  and  the  defendant 
saith,  that  by  reason  of  the  premises,  he  did  detain  and 
doth  still  detain  in  his  hands  the  said  bill  of  exchange, 
and  that  he  has  had  no  fair  scrutiny  or  investigation  of 
the  said  accounts,  and  that  he  hath  always  been  and  still 
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Saxh.  tf  Pkoi,  18  ready  on  a  fair  scrutiny  into  the  said  Mrs.  BnfuTs 
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accounts,  and  after  a  fiur  investigation,  to  pay  her  what 
may  be  due  to  her,  pursuant  to  the  said  directions  of  the 
said  WiUiam  Usher,  &c. 

Surrejoinder,  that  the  said  revocation  and  countermand, 
and  the  said  direction  by  the  said  WiUiam  Ushers  in  the 
plea  and  rejoinder  mentioned,  was  first  had  and  received 
by  the  defendant,  to  wit,  on  the  28th  day  of  October,  1835, 
and  that  the  said  revocation  &c«  were  not  first  had  or 
received  by  the  defendant  until  after  the  defendant  caused 
the  said  bill  to  be  accepted,  and  after  the  same  had  been 
accepted,  by  the  drawees,  and  until  after  the  defendant 
gave  the  said  notice  to  the  said  Mrs.  Brind,  that  he  had 
received  the  bill  for  the  purpose  in  the  said  plea  men- 
tioned, and  that  he  held  the  same  for  that  purpose,  and 
until  afiier  the  defendant  desired  to  be  informed  by  the 
said  Mrs.  Brind  when  and  how  the  same  should  be  deli- 
vered, and  until  after  the  defendant  undertook  and  pro- 
mised that  such  information  should  be  attended  to,  and 
until  after  the  plaintiff  paid  the  expense  of  conveying  the 
said  notice  from  the  defendant  to  the  said  Mrs.  Brind, 
as  in  the  said  replication  alleged;  concluding  to  the 
country. 

Special  demurrer,  assigning  several  causes,  which  it  is 
not  material  to  state.  The  following  ground  of  general 
demurrer  was  also  stated  in  the  margin  of  the  demurrer 
book: — ^That  the  surrejoinder  is  bad  in  law,  because  it 
appears  by  the  pleadings,  and  is  admitted  by  the  surre- 
jouider,  that  the  defendant  is  the  agent  of  Mr.  Ueher, 
and  that  the  bill  remains  in  the  defendant's  hands  the 
same  as  in  Mr.  Usher's,  indorsed,  but  not  delivered  over 
to  the  indorsee  Mrs.  Brind,  and  nu  property  in  the  bill 
has  therefore  passed  to  her,  or  vested  in  her  husband  in 
her  right. 

Hoggins,  in  support  of  the  demurrer,  having  stated  the 
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pleadings,  and  referred  to  Williams  v.  Everett  (d),  was  *^*ig^f'^' 
stopped  by  the  Court.  '  v.— ^,..— ^ 

BllIHO 

Barstow,  contrh. — ^The  principle  established  in  WiUiame    hamfshiks. 
▼.  Everett  is  not  precisely  applicable  to  this  case.    That 
was  an  action  for  money  had  and  received ;  this  is  an  action 
specifically  to  recover  a  bill,  which  has  been  indorsed  over 
so  as  to  pass  the  right  in  it  to  the  plaintiff.     [ParAre,  B« 
— Rather,  which  was  intended  to  be  indorsed — ^there  was 
no  delivery  to  the  indorsee.]   That  is  not  necessary  in  the 
case  of  a  special  indorsement  to  a  particular  party.     In  an 
action  on  the  bill,  it  would  not  have  been  necessary  to  avet 
deUvery  to  the  plaintiff.     [Parke^  B. — ^No ;  because  it  is 
implied  in  the  allegation  of  indorsement.     Lord  Abinger^ 
C.  B. — Suppose  Usher  had  indorsed  the  bill,  and  kept  it 
in  his  own  possession,  would  the  plaintiff  have  any  pro- 
perty in  it  ?     If  not,  then  is  not  the  defendant  merely 
Usher^M  agent  ?}    It  is  not  competent  to  the  defendant  to 
say  he  did  not  hold  the  bill  for  the  person  to  whom  it  was 
to  be  handed  over  according  to  the  directions  he  received ; 
particularly  after  having  left  it  for  acceptance  with  such 
indorsement  upon  it  The  acceptance,  under  such  circum- 
stances, created  a  contract  between  the  defendant  and  the 
special  indorsee,  to  pay  to  her  according  to  the  Indorse* 
ment.    [Parker  B.-^The  acceptance  admits  nothing  but 
the  drawing;  it  admits  no  indorsement:  the  acceptor  may 
be  presumed  not  to  look  at  any  indorsement,  till  he  is 
called  on  to  pay  the  bill.]    There  are  authorities  to  shew 
that  the  drawee  is  bound  to  look  to  the  indorsement,  where 
it  is  a  restricted  one.    [Lord  Abinger,  C.  JB. — Yes,  when 
be  pays  the  money  ;  not  when  he  accepts  the  bill.    You 
must  argue,  that  if  the  drawer  himself  took  the  bill  for 
acceptance,  he  could  not,  the  next  day,  renounce  his  in* 
tention  of  paying  it  over  to  the  party  whose  name  he  had 

(a)  14  East,  582. 
VOL.  I.  C  C  M.  W. 
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^^^oLf^^'  indorsed  on  it.]  There  was  also  notice  given  to  the 
plaintiff;  after  thatj  the  authority  was  irreTocable.  Theie 
are  authorities,  too,  to  shew  that  an  authority  given  on 
good  consideration  is  irrevocable :  here  it  appears  on  the 
pleadings  that  there  was  a  debt  due  to  Mrs*  Btind,  though 
the  state  of  the  accounts  is  disputed.  Some  expense, 
also,  was  incurred  by  the  plaintiff,  in  consequence  of  the 
notice.  The  combination  of  all  these  facts  gives  the  plain-* 
tiff  a  title  to  the  possession  of  the  bill. 

Lord  Abinqer,  C.  B. — It  seems  to  me,  that  the  case  is 
exactly  the  same  as  if  Usher  had  himself  carried  the  bilt 
for  acceptance,  having  first  indorsed  it,  to  the  plaintiff:  if 
no  action  of  trover  could  have  been  maintained  against 
him  in  such  case,  neither  can  it  against  the  defendant. 
There  is  nothing  disclosed  to  shew  any  change  in  the  cha* 
racter  of  the  defendant's  agency :  it  does  not  appear  that 
he  has  contracted  any  new  relation  with  the  plaintiff,  so 
as  to  alter  his  character  as  agent  of  Usher:  it  is,  in  fact^ 
just  the  same  thing  as  if  Usher  had  sent  a  servant  with  the 
bill  to  the  indorsee,  and,  instead  of  delivering  it,  he  had 
brought  it  back ;  could  not  Usher  then  have  said,  "  Give 
it  me ;  I  will  not  pay  it  over  now  ?  "  It  is  not  because  the 
agent  has  not  done  precisely  what  the  principal  desired 
him  to  do,  that  the  property  is  changed* 

Parke,  B. — 1  am  of  the  same  opinion.  I  see  nothing 
whatever  whicli  could  transfer  the  property  from  Usher  to 
the  plaintiff.  With  regard  Co  the  communication  made  by 
the  defendant  to  the  plaintiff,  even  supposing  it  to  hav0 
been  that  he  held  the  &t7/  itself  for  his  use,  that  would  not 
have  the  effect  of  transferring  the  property:  the  direction 
remains  countermandable  by  the  remitter  until  it  is  exe- 
cuted, either  by  the  actual  delivery  of  the  chattel  or  money 
to  the  remittee,  or  by  some  binding  engagement  entered 
into  between  the  agent  and  the  remittee,  which  gives  the 
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latter  a  right  of  action  against  the  former.     That  was  the  ^^^'  ^f  ^^^t 
doctrine  laid  down  in  fFilliams  v.  Everett  and  Scott  v.  - 

Porcher(a).  Now,  it  is  clear  this  bill  was  not  handed  b»»nd 
over^  then  is  anything  disclosed  to  shew  a  binding  obii-  Hampshire. 
gation  OS  between  the  defendant  and  the  plaintiff?  I  am 
clearly  of  opinion  that  there  is  not.  The  utmost  effect 
that  08n  be  given. to.the  notice  referred  to,  is,  that  the  de- 
fendant states  that  he  has  received  the  bill  for  the  use  of 
the  plaintiff^;  but  there  is  no  contract  by  him  to  hold  it  as 
agent  for  the  plaintiff  for  any  new  consideration,  nor  any 
assent  by  the  plaintiff*  to  the  -defendant's  holding  it  as  his 
agent.  There  is  nothing  whatever  to  shew  that  the  plain- 
tiff could  not  etill  sue  Usker  on  the  original  consideration, 
and  require  the  money  to  be  paid  to  him  ingtanter.  No- 
thing whatever  has  passed  to  alter  the  relation  of  the 
parties — nothing  more  than  an  inchoate  contract,  if  I  may 
so  say,  by  which  the  defendant  promises  to  hold  the  bill 
for  the  plaintiff*,  in  case  the  plaintiff  assents  so  to  receive 
payment. 

BoLLAND,  B.^  am  of  the  same  opinion.  Although 
Williams  v.  Everett  was  an  action  in  a  different  form,  I 
think  the  same  principle  which  was  laid  down  in  that  case 
ought  to  govern  the  present,  and  that  there  is  nothing 
shewn  to  alter  the  property  in  this  bill.  The  only  ques-; 
tion  is,  whether  there  is  anything  to  differ  the  case  from 
Williams  v.  Everett  in  what  has  been  done  between  the 
party  to  whom,  and  the  party  for  whose  use,  the  bill  was 
remitted.  The  principle  on  which  that  case  was  put  was, 
as  stated  by  Lord  Ellenborough  (6),  that  the  remittees 
'*  may  hold  the  bill  till  received,  and  its  amount  when  re- 
ceived, for  the  use  of  the  remitter  himself,  until,  by  some 
engagement  entered  into  by  themselves  with  the  person 
who  is  the  object  of  the  remittance,  they  have  precluded 

(a)  3  Merit.  662.  (h)  14  East,  596. 

C  CJi 
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^*^\^^^^'  ^^^^^^^^^^  from  80  doing,  and  have  appropriated  the  re- 
mittance to  the  use  of  such  person.'*  But  instead  of  that, 
what  is  done  here  ?  There  is,  certainly,  the  letter  of  the 
defendant  agreeing  to  hold  for  the  plaintiff,  but  there  is 
no  assent  of  the  plaintiff  to  receive  it  as  payment:  it  is 
only  an  inchoate  offer,  on  the  part  of  the  agent,  to  hold 
the  bill  for  the  remittee,  if  he  assents.  I  find  no  such 
appropriation  here  as  is  referred  to  by  Lord  Etten^ 
borotigh. 


Alderson,  B.,  concurred* 


Judgment  for  the  defendant  (a). 
{a)  See  Wediake  v.  EwrUy^  1  C.  &  J.  83. 


Adams  v.  Wordlet. 

Assumpsit  by  the  drawer  against  the  acceptor  of  two 
bills  of  exchange,  dated  39th  December,  1834,  for  45^ 
each,  payable,  one  six  months,  the  other  twelve  months 
after  date.  Plea — That  long  before  the  making  by  the 
plaintiff,  and  the  accepting  by  the  defendant,  of  either  of 
the  said  bills  of  exchange,  to  wit,  on  the  ^rd  of  January, 
18S6,  the  defendant  and  John  Gaiii  had  made  their  cer- 
tain joint  and  several  promissory  note  in  writing,  and 
thereby  jointly  and  severally  promised  to  pay  to  Messrs. 

tween  the  plain* 

tiff  tnd  defendant,  by  which,  before  the  making  of  the  bills,  it  waa  agreed  that  the  defendant 
should  be  discharged  from  all  liability  in  an  action  commenced  against  him  by  the  plaintiff  on  a 
promissory  note,  on  his  paying  the  plaintiff  the  costs  of  such  action,  and  a  certain  sum  of  money, 
and  accepting  the  bills  of  exchange  in  question, — incase  the  plaintiff  should  recover  In  another 
action  brought  by  him  against  another  party,  on  a  promissory  note  given  under  similar  drcum* 
stances  to  the  defendant's;  and  that  until  he  should  so  recover,  or  if  he  ahoold  not  to  recover,  ha 
should  not  call  for  payment  of  the  bills  of  exchange:  and  the  plea  averred  that  the  defendant 
accordingly  paid  the  costs  and  money  agreed  for,  and  accepted  the  bills  of  exchange  in  question; 
and  that  the  action  against  such  third  party  was  sdll  undetermined : — Hgld,  on  demurrer,  that  the 
plea  was  bad;  inasmuch  as  the  defendant  could  not  vary  the  absolute  contract  entered  into  by  the 
bills  of  exchange  by  a  contemporaneous  oral  contract  inconsistent  with  lu. 


AuumptU  by 
the  drawer 
against  the  ac- 
ceptor of  two 
bills  of  ex- 
change, pay- 
able respect- 
ively six  and 
twelve  months 
after  date. 
The  plea  set 
forth  an  agree- 
ment (not 
stated  to  be  in 
writing)  be- 
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Henry  Wyatt  %  Sons,  or  their  order,  300/.  for  value  re-  Sxeh.  of  puat. 
ceivedf  with  interest  at  6/.  per  cent,  per  annum  from  the 
date  thereof,  and  which  said  promissory  note  the  said  H. 
Wyait  8f  Sons  afterwards,  and  before  the  making  and  ac- 
cepting  of  either  of  the  said  bilk  of  exchange,  to  wit,  on 
the  Slst  of  October^  1831,  indorsed  to  certain  persons 
using  the  name,  style,  and  firm  of  Messrs.  Wyatt  ^ 
Thompson ;  and  afterwards,  and  before  the  making  and 
accepting  of  either  of  the  said  bills,  to  wit,  on  the  day  and 
year  last  aforesaid,  the  defendant  paid  to  the  said  persons 
so  using  the  name,  &c.  of  Messrs.  Wyait  ^  Thompson  as 
aforesaid,  the  said  sum  of  money  in  the  said  promissory 
note  specified,  with  the  interest  thereon ;  that  the  said 
Wyatt  Sf  Thompson  then  undertook  and  promised  the  de- 
fendant to  re-deliver  the  said  promissory  note  to  him  on 
request^  but  have  hitherto  neglected  and  refused  so  to  do. 
And  the  defendant  further  saith,  that  afterwards,  and  be- 
fore and  at  the  time  of  the  making  of  the  said  bills  of  ex- 
change, to  wit,  on  the  29th  of  December ^  1834,  two  ac- 
tions had  been  and  then  were  pending  in  the  Court  of 
Exchequer^  in  one  of  wliich  actions  the  said  plaintiff^  was 
the  plaintiff,  and  the  said  defendant  was  defendant,  and 
in  the  other  of  which  the  said  plaintiff  was  the  plaintiff, 
and  the  sud  John  Gaiit  was  the  defendant,  and  both  of 
which  were  commenced  by  the  said  plaintiff  for  the  reco- 
very of  the  sum  of  money  in  the  said  promissory  note  spe- 
cified, and  which  the  plaintiff  then  claimed  to  be  due  to 
him  as  indorsee  thereof;  and  such  proceedings  were  there- 
upon had  in  both  the  said  actions,  that  a  question  then 
arose  and  was  depending,  whether  the  defendant  and  the 
said  John  Gaiit,  or  either  of  them,  was  or  was  not  liable 
to  pay  the  sum  of  money  in  the  said  promissory  note  spe- 
cified to  the  plaintiff  And  the  defendant  further  says, 
that  long  before  the  making  and  accepting  of  either  of  the 
said  bills  of  exchange,  to  wit,  on  &c.,  certain  disputes  had 
arisen  and  were  then  depending  between  the  plaintiff  and 
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Etch,  of  Pleat,  Mary  Ann  Bingley,  as  administratrix  of  JRichard  Biugley,. 
deceased,  concerning  a  certain  other  sum  of  3Q0L,  wbich^ 
the  plaintiff  claimed  to  be  due  to  him  from  the  said  M»  A^ 
Bingletfi  as  such  administratrix  as  aforesaid^  upon  and  by 
virtue  of  a  certain  other  promissory  note,  of  which  the. 
plaintiff  was  then  the  holder  and  indorsee,  theretofore^  to 
wit,  on  &c.,  made  by  the  said  R.  Bingley^  deceased,  by, 
which  he  promised  to  pay  on  demand,  to  .one  George 
Wyatt^  or  order,  SOO/.  for  value  received,  with  interest^ 
&c. :  and  afterwards,  and  at  the  time  of  making  the  said 
bills  of  exchange,  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  S9th  of  December,  1834,  the. plaintiff 
was  about  to  bring  a  certain  action  at  law  against  the  said 
M.  A,  Bingley,  as  administratrix  as  aforesaid,  to  recover 
the  said  sum  of  money  in  the  said  last-mentioned  promis- 
sory note  specified  (a).  And  the  defendant  further  says» 
that  afterwards,  and  before  the  making  .of  the  said  bills  of 
exchange,  and  before  the  commencement  of  this  suit,  to 
wit,  on  &c.,  the  defendant  was  indebted  to  W»  C,  R.  M., 
and  J.  F.  O.g  as  assignees  of  the  estate  and  effects  of  the 
said  JVyati  ^  Thompson,  then  being  bankrupts,  in  a  cer- 
tain large  sum  of  money,  to  wit,  the  sum  of  117/.  6s.  Gd, 
if  the  defendant  and  the  sud  J.  Gaiii  were  discharged 
from  all  liability  to  the  plaintiff  upon  the  said  promissory 
note  so  by  them  made  as  aforesaid.  And  aflenvards,  and 
before  &c.,  for  settling  the  said  actions  so  as.  aforesaid 
depending  between  the  plaintiff  and  the  said  «/•  Qaiii^ 
and  between  the  plaintiff  and  the  defendant,  it  was  agreed 
by  and  between  the  plaintiff  on  the  one  .part,  and  the  de« 
fendant  on  the  other  part,  that  the  plaintiff  should  not 
proceed  further  in  the  said  actions,  or  either  of  them,  and 
that  the  defendant  should  pay  to  G.  S.,  then  being  the 
attorney  of  the  plaintiff  in  the  said  actions,  the  costs  in- 
curred by  the  plaintiff  in  the  prosecution  of  the  same  re^- 

(fl)  JSce  the  case  of  Adams  v.  Bin^Uy^  anic,  p.  192. 
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B^peetmly;  and  that  the  plaintiff  should  make  and  draw  Bsek.  of  Pkak, 
his  three  several  bills  of  exchange  upon  the  defendant, 
each  lor  the  payment  of  45iL|  one  at  six  months,  another 
at  twelve  months,  and  the  third  at  eighteen  months,  after 
the  dates  thereof  respectively,  and  which  the  defendant 
should  then  accept  and  deliver  to  the  plaintiff;  and  that 
the  defendant  should  pay  to  the  plaintiff  the  said  sum  of 
117iL  6s.6d.  90  due  to  the  said  C,  ilf.,  «nd  G*,  as  such 
assignees  as  aforesaid,  if  the  defendant  or  the  said  «/• 
Gaiii  were  not  liable  to  pay  to  the  plaintiff  the  said  sum 
of  money  specified  in  the  said  promissory  note  so  made  by 
thenn  as  aforesaid ;  and  that  die  plaintiff  should  indemnify 
the  defendant  from  all  claims  and  demands,  action  Imd  ac- 
tions, which  the  said  assignees  might  have  upon 'the  de« 
fendant  in  respect  of  the  said  sum  of  117/.  6s.  6d.;  and 
that  upon  payment  of  the  said  costs,  and  of  the  said  sum 
of  117/.  6^t  6d.,  and  upon  the  defendant  accepting  the  said 
bills  of  exchange  so  to  be  drawn  by  the  plaintiff  upon  and 
accepted  by  the  defendant  as  aforesaid,  he  the  defendant 
and  the  said  «/•  Gaiii  should  be  discharged  from:  all  lia- 
bility to  the  plaintiff  upon  the  sidd  prombsory  note  so 
made  by  them  as  aforesaid,  if  the  plaintiff  should  recover 
in  the  said  action  so  about  to  be  commenced  by  him 
against  the  said  M.  A.  Bingkf/f  as  such  administratrix  as 
aforesaid ;  and  that  until  the  plaintiff  should  so  recover, 
or  if  he  should  not  so  recover,  in  such  action,  he  the  plain<« 
tiff  should  not  require  the  defendant  to  pay  any  or  either 
oi  the  said  three  several  bills  of  exchange  so  to  be  made 
and  drawn  by  the  plaintiff  upon  and  accepted  by  defen-« 
dant  as  aforesaid.  The  plea  then  alleged  that  the  defen- 
dant paid  the  costs  of  the  actions  agunst  him  and  Gaiii^ 
and  the  said  sum  of  117/.  6f.  6J.,  and  accepted  and  deli-> 
vered  to  the  plaintiff  the  three  bills  drawn  on  him  pursu- 
ant to  the  agreement ;  that  the  plaintiff  afterwards  com- 
menced the  action  against  M.  A.  Bingley,  which  was  still 
pending  and  undetermined,  and  that  the  plaintiff  had  not 
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Eteh.  of  PUoi,  as  yet  recovered  against  the  said  Af.  A.  Bimgley  in  such 
^     action ;  and  that  the  bills  in  the  declaration  mentioned  are 
ApAMt       two  of  the  biUs  so  drawn  by  the  plaintiff  upon  and  accept* 
WoEMST.     ed  by  the  defendant 

Special  denmrrerf  assigning  for  causesy  that  the  plea 
did  not  allege  the  agreement  therein  mentioned  to  have 
b^n  in  writing;  and  that  th^  defendant  by  his  said  plea 
alleged  a  cpntract  differing  from  and  inconsistent  wiA  the 
i^dtracts  contiiined  in  the  bills  of  exchange  in  the  decla- 
littion  mesttionedt  wd  aofigbt  by  such  contrsoftr  «o  difler- 
iiig;and  bring  ao  incoosblmt^  toconlaid^.wryt  a^oddter 
the  contracts  contained  in  such  bills  of  exchaoge,  and  yet 
did  not  allege  or  shew  such  contract  to  have  been  in  writ* 
ting.    Joinder  in  demurrer. 

Chandiess^  in  support  of  the  demurrer.— The  substance 
of  this  plea  is,  that  the  bills  were  accepted  on  an  agree- 
ment to  be  paid  on  a  contingency.  Now,  in  the  first  place, 
it  is  requisite  in  such  a  plea,  that  the  defendant  should 
negative  that  there  is  any  other  consideration  or  contract 
on  which  he  may  be  liable.  Here  there  is  a  statement 
that  the  bills  were  accepted  on  the  consideration  and  in 
the  course  of  the  transaction  set  forth ;  but  the  plea  does 
.not  go  on  to  allege  that  that  was  the  sole  consideration  for 
the  acceptance*  The  same  objection  was  taken  in  Ikms 
V.  Holding  (a) f  bift  did  ndt  prevail  there,  on  the  ground 
that  the  agreement  being  iUegalf  it  avoided  the  accept- 
anoe  ^iven  by  the  defeiidant,^  whether  it  was  the<  whole 
or  a  part  only  of  the-oonddfiration  fot  giving  it.    / 

.  Seeomify^  the  plea  is  bad,  on  the  gvoond  that  the  agree- 
ment  is  not  idleged  to  have  been  in  writing.:  If,  notwith- 
atandiog  the  statement  of  the  defendant,  a  state  of  things 
can  exist  under  which  he  can  be  liable,  his  plea  is  insuf- 
ficient.   Now,  a  written  contract  cannot  be  varied  by  a 

(a)  AntSi  p.  169. 
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coDtemporaneous  oral  contract    It  ought,  therefore^  to  ^*^\^^^* 

have  been  shewn  that  this  contract,  whereby  the  defendant 

seeks  to  vary  the  absolute  engagement  in  the  bills,  was  in 

writing.    [Lord  Abinger,  C.  B. — ^You  do  not  vary  the 

terms  of  a  contract  by  making  another  collateral  one.] 

This  is  stated  to  be  a  part  of  the  same  negotiation  and 

proceedings  on  which  tiie  bills  were  given ;  it  is  a  mere 

modification  of  the  contract  expressed  in  them.    Foster  ▼. 

JoUjf  (a)  is  a  direct  authority  against  the  defendant.   And 

there-iaa  distinction  as  to  this  point  between  a  declaration 

and  a  plea^  though  the  former  need  not  expressly  shew 

the  contract  td  be  in  writing,  ^he  latter  must:  Case  ▼• 

Barber  (&).    In  WUUaier  v.  Mason  (c),  it  was  admitted, 

that  if  the  declaration  stated  a  written  contract,  a  plea 

which  sought  to  introduce  a  contract  in  qualification  of 

it,  ought  to  shew  that  that  was  in  writmg  also. 

Tyndalct  eonird. — ^There  is  an  express  allegation  in  the 
plea  that  the  bills  declared  on  are  two  of  those  given  in 
pursuance  of  the  agreement  mentioned  in  the  plea:  that 
sufficiently  shews  that  they  were  given  for  the  considera^ 
tion  alleged — that  their  existence  grew  out  of  that  agree- 
ment. On  the  other  point,  Ooss  v.  Lord  Nugent  {d)  is  an 
authority  to  shew  that  a  written  contract,  at  any  time 
before  breach  of  it,  may  be  varied  or  qualified  by  a  new 
agreement,  not  in  writing.  [Paris,  B. — But  here  you 
set  up  a  contemporaneous  parol  contract.]  It  is  not  an 
agreement  to  prolong  the  term  of  payment,  but  to  dissolve 
the  contract  altogether  in  a  particular  event  [Parke,  B» 
— It  is  in  effect  an  agreement  to  postpone  payment  until 
after  the  decision  in  Adams  v.  Bingley.']  It  was  supposed 
that  that  case  would  have  been  decided  long  before  the 


(a)  1  C.  M.  &  R.  703.  (c)  2  Bing.  N.  C.  359. 

(k)  T.  Rsym.  450.  (d)  5  B.  &  AdoL  58;  2  Nev. &M.  28. 
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ExeLrfPkoM   bilh  fififll  dii^.     In  Alexander  v.  Gardner  laY^iABo^  the 
1836.  .  •      .  . 

doctrine  was  recognisedi  that  a  condition  in  a  written  con* 

tract,  not  under  seal,  might  be  waived  by  parol.    [Pairke^ 

B. — At  present  it  is  enough  to  say  that  you  seek,  by  a 

parol  contemporaneous  engagement,  to  alter>tWiabsolute 

engagenient  entered  into  by  the  bills.] 

Lord  Abinger,  C.  B.«^— The  proper  course  would  have 
been  to  put  the  bills  into  the  hands  of  a  third  person,  to 
hold  for  you  till  the  determination  of  the  other  case.  It 
would  be  very  dangerous  to  allow  a  party  to  alter,  in  such 
a  manner,  the  absolute  contract  on  the  faoe  of  a  bill  of 
exchange.  The  eflbct  of  the  cases  is,  that  you  are  esr 
topped  from  saying  that  you  made  any  other  contract  than 
the  absolute  one  on  the  face  of  the  bills.  A  contract 
which  seeks,  by  subsequent  oral  matter,  to  discharge  alto* 
gether  the  contract  created  by  the  bill,  and  create  a  new 
one,  is  wholly  different^  and  may  no  doubt  be  given  in  evi- 
dence: it  is  consistent  with  the  bill;  but  this  is  a  contract 
inconsistent  with  the  bilL  Our  judgment  miist  be  for  the 
plaintiff. 

The  other  Barons  concurred. 

Judgment  for  the  plaintiff. 

(a)  1  filDg.  N.  G.  671 ;  1  Scott,  281. 
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Porter  v.  Izat. 


Assumpsit  on  a  charterpartyi  dated  24th  of  Septem-  in  a  declaration 
ber^  1833,  on  the  ship  Margaret  Thompson,  whereby  it  JJrtyfbSTwhich 
was  agreed  that  the  said  ship,  then  lying  in  the  port  of  JIU  i"^  "2*  *** 
Hamburgh,  and  being  tight,   staunch,   and  strong,  and  6«rgA,  being 
every  way  fitted  for  the  voyage,  should,  in  the  course  of  strong!  and*^  ' 
November  then  next,  set  sail  and  proceed  to  Valparaiso,  SlJc'dfwthe 
the  intermediate  ports,  and  Lima;  and,  having  discharged  ^^y^e^* »»  *« 
her  outward  cargo,  should  forthwith  be  made  ready  and  next  November, 
proceed  to  Costa  Rica,  and  there  receive  and  take  on  UM^^^h^- 
board  a  full  cargo  of  wood  or  other  lawful  produce  &c.:  l°*  diwiurged 

®  r  >    tier  outward 

and,  being  so  loaded,  should  therewith  proceed  to  Liver^  cargo,  forth- 
pool^  and  there  deliver  the  same  agreeably  to  bills  of  madeready, 
lading,  and  so  end  the  voyage,  &c.     [The  other  stipula-  Sia^RtoT^aDd 
tions  of  the  charterparty  are  not  material  to  be  stated.]  there  take  on 
The  declaration  averred  mutual  promises,  and  alleged  the  and  then  pro- 
following  breaches  :— that  the  vessel  did  not  in  the  course  ^-!!b^[chet 
of  the  said  month  of  November  set  sail  or  proceed  on  her  7?"  ■***^^" 

"^  follows :— That 

said  voyage ;  that  she  was  not  in  the  said  month  of  No-  the  vessel  was 

vember,  or  at  any  time  afterwards  until  she  sailed  on  the  or  afterwards,  * 

said'  voyage,  nor  was  she  when  she  so  sailed,  to  wit,  on  ^e*Mdied*^to 

the  20th  o{  December,  1833,  tight,  staunch,  or  strong,  ot  wit,onthi20th 

in  any  way  fitted  for  the  said  voyage ;  and  that  although  tight,  staunch^ 

she  did,  to  wit^  on  the  day  and  year  last  aforesaid,  sail  any"wayVttcd 

for  the  voyage; 
and  that  though  she  did  then  sail  from  Bamburgk,  yet  by  reason  of  her  not  being  tight, 
&c.,  when  she  so  sailed,  she  was  obliged  to,  and  did,  put  back  Into  AUona,  and  was  detained 
there  for  a  long  time,  to  wit,  until,  &c.;  thoi^  she  did  then  again  set  sail  on  her  voyage  from 
AUofM,  she  did  not  proceed  on  the  voyage  according  to  its  due  course,  or  with  proper  dispatch, 
but  was  unnecessarily  delayed,  and  deviated,  &c.,  &c.;  by  means  of  which  aonreral  premises  the 
vessel  did  not  arrive  at  Lima  until  &c.,  and  the  plaintiff  lost  the  benefit  of  a  homeward  cargo 
from  Costa  Rica,  &c.  The  defendant  pleaded,  (amongst  other  things,)  as  to  so  much  of  the 
declaration  as  related  to  the  vessel  not  being  fitted  for  the  voyage,  and  by  reason  thereof  being 
obliged  tu  put  back  into  AUona,  and  being  detained  there  for  such  time  at  was  necessary  to 
put  further  ballast  on  board,  payment  into  Court  of  li.,  and  no  damages  ultra ;  and  as  to  so 
much  as  related  to  her  being  detained  at  AUona  beyond  the  time  necessary  to  put  the  ballast 
on  board,  that  she  was  not  detained  there  by  reason  of  her  not  being  tight,  staunch,  &c.,  wtodo 
«t forma: — Held,  on  special  demurrer,  that  the  latter  plea  was  bad,  as  answering  only  a  part 
of  the  bresch  to  which  it  applied,  vix,  the  detention  at  AUoma,  and  the  subsequent  delay  and 
deviation ;  even  if  that  was  a  breach,  and  was  not  merely  a  statement  of  special  damage. 
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***^^^<w»»  and  proceed  on  the  said  voyage,  to  wit,  from  the  port  of 
V  V  '  ^  Hamburgh  aforesaid^  yet  by  reason  of  her  not  being  tight, 
PoRTBft  staunch,  strong,  and  fitted  for  the  Toyage  as  aforesaid, 
If  AT.  when  she  so  sailed,  she  was  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  obliged  to  put  back,  and  did  put  back 
to  AUana,  and  was  by  reason  thereof  detained  there  for 
a  long  timei  to  wit^  until  the  SOth  oi  January ^  1834;  and 
although  she  did«  to  wit,  on  the  day  and  year  last  afore- 
saidi  'agfun  set  sail  and  depart  on  her  said  voyage,  to  wit, 
from  iUfofiaaforesiud,  yet  she  did  not  proceed  on  the  said 
voyage  in  and  according  to  the  due  course  thereof^  nor 
with  the  dispatch  which  she  ought  to  have  used  according 
to  the  said  charterparty,  but  after  her  said  departure  from 
AUona,  and  before  her  arrival  at  Limat  she  was  by  and 
through  her  master  and*  mariners,  and  by  and  through 
other  the  servants  of  the  defendant,  greatly  delayed  on 
her  said  voyage,  and  unnecessarily  and  improperly  devi- 
ated from  the  same,  and  from  and  out  of  the  course  there- 
of,  and  went  to  divers  other  ports  and  places  not  in  the 
course  of  the  said  voyage,  and  for  purposes  other  than 
the  purposes  of  the  said  voyage.  By  means  of  which 
said  several  premises  the  plaintiff  saith  that  the  said  vessel 
did  not  arrive  at  the  port  o(  lAma  aforesaid  until  the  11th 
day  of  September^  18S4,  and  the  plaintiff  was  hindered 
and  prevented  from  loading  and  shipping  on  and  by  the 
said  vessel,  a  certain  cargo,  and  divers  great  quantities  of 
goods  &C.,  from  Coiia  Rica  aforesaid,  and  lost  the  bene- 
fit erf*  a  certain  other  charterparty  which  he  had  entered 
Into  at  ZmmIi  before  the  arrival  of  the  vessel  there,  and 
while  she  was  expected  to  arrive  there  in  a  reasonable 
time,  and  which  was  to  be  void'if  she  did  not  arrive  at  the 
port  of  Litna  by  the  SOth  otJune,  1834,  &e.  &c. 

'The  defendant  pleaded,  /ir^it  as  to  so  much  of  the  de- 
claration as  related  to  the  vessel  not  setting  sail  in  the 
month  of  November,  that  she  was  prevented  from  so  doing 
by  the  dangers  of  the  seas  and  navigation :  concluding  to 
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theeoutitry.  Secondly,  as  to  the  same  breach »  that  the  Mweh^^Pka», 
vessel  was  prevented  Troin  setting  sail  by  the  act  of  God, 
and  by  Violent  and  tempestuous  weather,  and  adverse 
winds  $  concluding  with  a  verification.  '  T/nrdhf,  as  to  to 
much  of  the  dedaratidu  as  related  to  the  veiksel  not  being 
tight,  stdunch;  and^  strong,  that  sbt  was  t%ht,  stoluhcb, 
and  stfbhg;  conehiding  t6  the  couiiCry;'^  FourMA^/^as  ta 
so  much  of  the  declaration  atf  related  to  (k^  vesiBefliOt'bi^ 
iiig  fitted  fiir  the  voyage^  Md  by  wa^iin  theVCKtf^  btfbi^ 
obliged  to  put  back  and  go  to  A  liana,  and  being  detained 
there  ibr  a  short  time,  that  is  to  say,  such  time  as  was  ne- 
cessary and  required  to  put  a  further  quantity  of  ballast 
on  board,  payment  into  Court  of  Is*,  with  an  averment 
that  the  plaintiff  had  not  sustained  damages  to  a  greater 
amount  in  respect  of  the  cause  of  action  in  that  plea  men- 
tioned. Fifthly,  as  to  so  much  of  the  declaration  as  re- 
lated to  the  vessel  being  detained  at  Aliona  beyond  the 
time  necessary  and  required  to  put  the  said  ballast  on 
board,  that  she  was  not  detained  there  by  reason  of  her 
not  being  tight,  staunch,  and  strong,  and  every  way  fitted 
for  the  said  voyage,  in  manner  and  form  &c. ;  concluding 
to  the  country.  And  the  mtM  and  sevemih  pleas  denied 
the  delay  and  deviation  alleged  to  have  taken  place  after 
the  departure  of  the  vessel  from  Aliona. 

The  plaintiff  took  issue  on  all  the  pleas  except  the  fifth, 
and  demurred  specially  to  that  plea;  assigning  the  follow- 
ing causes,  ambngstother8>-*that  the  defeBdant,  in  and 
by  the  said  fifth  plea,  denieff  and « traverses  f  •matter  which 
is  not  traversable,  and  which  is  only  special  damage;  and 
that  he  also  traverses  and  denies  what  is  not  alleged  in 
the  declaration,  namely,  the  fact  of  the  said  vessel  being 
detained  at  Aliona  beyond  the  time  necessary  and  re- 
qiured  to  put  the  said  ballast  on  board,  by  reason  of  her 
not  being  tight,  staunch,  and  strong,  and  every  way  fitted 
for  the  voyage :  and  that  the  plea  admits  the  breach  al- 
leged in  the  declaration,  as  to  the  ship  not  being  tight. 
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Bxeh.  <^  Pkat,  &a,  and  gives  no  answer  thereto;  &c.  &c.    Joinder  fn 
^  '  -     demurrer. 

Porter 
izAT.  Cromptofif'in  support  of  the  demurrer. — One  objection 

to  this  plea  is,  that  it  traverses  only  the  special  damage 
alleged  ia  the  declaration.  The  plaintiff  complains  that 
•the  vessel  was.  not,  as  it  was  contracted  she  should  be^ 
tight,  staunch,  strong,  and  in  every  way  fitted  for  the  voy<» 
age :  then  he  proceeds  to  shew  the  damage  thai  resulted 
therefrom,  vix^  her  being  obliged  to  put  back  to  Altonat 
«nd  being  detained  there  till  the  20th  of  January  ;  there 
is  then  further  special  damage  alleged,  vix.  her  delay  and 
deviation  in  die  subse(}uent  part  of  the  voyage,  which 
the  plaintiff  ascribes  to  her  being  obliged  to  put  back  into 
AUona^  Now  all  that  the  plea  professes  to  answer  is  part 
of  the  detention  BXAhona,  If  the  defendant  had  traversed 
the  breach  itself,  viz*  the  not  being  tight,  staunch,  &c., 
she  needed  not  have  gone  on  to  traverse  the  detention  at 
AUona-z  on  the  other  hand,  if  he  is  to  negative  the  result 
of  the  breach,  he  ought  to  have  gone  on  and  negatived  the 
whole  of  it — all  the  subsequent  delay  and  deviation,  which 
is  equally  damage  resulting  from  the  same  alleged  cause* 
If  he  meaps  to  say  that  the  plaintiff  is  not  damaged  beyond 
Is.  in  respect  of  this  breach,  he  ought  to  have  pleaded 
that  to  the  whole  breach.  In  trespass,  that  which  comes 
after  the  ita  quod  is  not  traversable :  Com^  J^ig*  Pleader ^ 
C.  12.  In  Smith  v.  Thomas  {a)  ^  a  plea  denying  the  ex- 
istence of  the  special  damage  alleged  in  slander  was  held 
bad ;  and  Tindal^  C.  J.,  says,  '^  the  plea  must  be  an 
answer  to  tiie  action ;  there  is  no  such  thing  as  a  plea  to 
the  damages."  But  the  plea  is  also  bad  as  traversing 
matter  which  is  not  alleged  in  the  declaration.  The 
plaintiff  does  not  charge  that  the  vessel  was  delayed  at 
AUona  beyond  the  time  necessary  to  put  ballast  on  board  ; 

00  2  Biag.  N.  C.  3/2. 
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nor  that  she  was  delayed  there  by  reason  of  her  not  beinjr  £*«*•  <^f  ^^—^ 

1836. 
tight^  staunch^  ^c,  but  by  reason  of  her  being  obliged  to 

put  back.    [Parke^  B. — Her  going  into  Altona  could  not 

be  any  reason  for  her  staying  there.  The  defendant,  how« 

CTer,  ought  to  have  paid  into  Court  all  that  he  says  was 

sufficient  to  cover  all  the  damage  arising  from  her  not 

being  tight,  staunch,  &c.,  which  he  admits ;  and  should 

hare  gone  down  to  trial  on  the  issue,  whether  that  was 

sufficient  to  cover  all  the  damage  resulting  from  that 

breach.     Alderson,  B« — The  plea  does  not  state  that  her 

whole  detention  there,  which  is  fairly  attributable  to  the 

breach  of  contract,  is  covered  by  1^.,  but  only  a  short 

period  of  it.     Suppose  the  fact  were,  that  she  went  into 

Altona  by  reason  of  her  not  having  ballast,  and  while  she 

was  there  a  frost  came  on,  which  detained  her  a  great 

while  longer,  on  these  pleadings  the  plaintiff  could  not 

recover  in  respect  of  that  detention.]    The  Court  then 

called  on 

Martin^  to  support  the  plea. — The  breach  alleged  is 
not  the  vessel's  not  being  tight,  staunch,  &c..  but  her  not 
proceeding  on  the  voyage  in  due  course.  The  plaintiff 
alleges,  first,  that  by  reason  of  her  not  being  tight,  &c., 
she  was  detained  at  Altona  ;  and  then,  that  after  her  de- 
parture thence,  she  was  unnecessarily  and  improperly  de- 
layed, and  deviated  from  the  course  of  the  voyage.  The 
latter  would  appear  to  be  clearly  a  distinct  breach,  founded 
on  the  contract  to  proceed  on  the  voyage.  Then,  at  the 
etid  of  the  declaration,  the  special  damage  resulting  from 
all  the  premises  is  stated  in  the  ordinary  way ;  shewing 
that  all  which  came  before  was  matter  of  breach.  The 
defendant  is  to  answer  the  case  as  stated  by  the  plaintiff. 
{Parke,  B. — Even  as  you  put  it,  you  do  not  answer  the 
latter  of  those  breaches :  and  you  limit  the  money  paid  in- 
to Court  to  a  particular  limited  consequence  of  the  former 
of  them.     You  confess  a  part  of  the  second  breach,  but 
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jEmA.  rf  Pkait  do  not  avoid  it — at  least  not  in  the  legal  sense;  you  do 
avoid  it  in  the  ordinary  sense.  But  bow  can  you  say  that 
what  you  call  the  third  breach  is  a  breach  ?  It  is  no  more 
than  a  consequence  of  the  former.  You  had  better  amend.] 

The  Court  accordingly  gave  the  defendant 

Leave  to  amend,  on  payment  of  costs* 


MKrAHBTf  Vestry  Clerk  of  St  Pancras,  Middlesex,  r. 
Alston  and  Another. 

Thefubordintte  JJEBT  on  bond,  dated  1st  of  January^  1834,  given  by 
^'^cr^tlhi"*"  *^®  defendant  to  the  directors  of  the  poor  of  the  parish  of 
Si.Pa»ertti  Sl  Pancras,  and  their  successors,  in  the  penal  sum  of 
«f#o.  8,  c.  89»  500/.  The  plea  craved  oyer  of  tlie  bond  and  condition, 
•elect  TntnT      which,  after  reciting  that  the  defendant  Alston  bad,  in 


SLT*'  b*°h*id  Pursuance  of  the  powers  and  authorities  contained  in  an 
their  oflket  act  of  Parliament  passed  in  the  59th  year  of  the  reign 
8are°of  thefts-  of  King  Geo.  3,  intituled,  '*  An  Act  for  establishbg  a 
S'bo^d"i">S  ^^^^^^  Vestry  m  the  parish  of  St.  Pancras,  in  the  county 
hj  them  to  the    of  Middlesex,  and  for  other  purposes  relating  thereto/' 

director!  of  the     ,  i,,  ..jm  .., 

poor  (who  are  been  elected  and  appointed  an  officer  or  servant  of  the 
^llfi-lr^S?-  ▼cstrymen  and  directors  of  the  poor  of  the  parish  of  SL 
^'dM  diMc-  P^^^^^^*  under  the  title  and  denomination  of  paying  agent 
ton  to  whom  and  accountant, — ^was  for  the  faithful  execution  of  such 
hm  gMM  Su  "^  office,  so  that  no  loss  or  injury  should  be  sustained  by  the 
vestrymen  or  directors,  or  their  successors,  or  by  the  pa- 
rishioners, and  for  the  faithful  accounting  upon  oath  at 
the  weekly  and  other  meetings  of  the  directors,  and  thehr 
successors,  and  at  all  other  times  when  required  by  the 
vestrymen  and  directors,  for  all  monies  received  in  the 
execution  of  the  office,  &c.  &c. :  and  it  provided  also,  that 
the  defendant  should,  within  ten  days  next  after  he  should 
have  been  removed  from  or  have  quitted  his  said  office^ 
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make  up  hU  accounts,  and  pay  over  any  balance  in  bis    Exeh.ofPka9, 
hands  to  the  treasurer  or  clerk  of  the  vestrymen  or  di-  ^ 

rectors  for  the  time  being,  and  deliver  up  his  books  and  m^Gahet 
papers  to  the  vestrymen  or  directors,  or  their  successors,  Alston. 
or  their  clerk  or  clerks  for  the  time  being,  &c.  The  de- 
fendants then  pleaded,  that,  at  the  time  of  the  making  of 
the  said  supposed  writing  obligatory,  the  said  office  of  di- 
rectors of  the  poor  of  the  parish  of  St.  Pancras  was,  and 
still  is,  an  annual  office ;  and  that  the  office  of  the  said 
directors  who  were  in  office  at  the  time  of  the  making  of 
the  said  writing  obligatory  expired  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  31st  o{ March,  1834;  anil 
that  the  defendant  Alston  did,  after  the  making  of  the 
said  writing  obligatory,  during  the  continuance  in  offici 
of  the  said  last-mentioned  directors  who  were  in  office  at 
the  time  of  making  of  the  said  writing  obligatory,  to  wit, 
from  the  time  of  making  the  same  until  the  said  3Ist  day 
of  March,  1834,  when  the  said  last-mentioned  directors 
went  out  of  the  said  office,  well  and  faithfully  execute  the 
said  office  of  paying  agent  and  accountant,  in  such  man- 
ner that  no  loss,  damage,  or  injury  hath  been  or  can  be 
sustained  by  the  said  vestrymen  of  the  said  parish,  or  by 
the  said  directors  or  their  successors,  or  by  the  said  pa- 
rishioners, &c.  &c.  [The  plea  then  went  on  to  aver  per- 
formance, during  the  same  period,  in  respect  to  all  the 
other  matters  mentioned  in  the  condition.] 

General  demurrer  and  jpinder. 

It  was  stated  in  the  margin  of  the  demurrer^book,  that 
one  point  of  law  intended  to  be  argued  in  support  of  the 
demurrer  was,  that  the  office  of  paying  agent  and  ac- 
countant was  not  determined  by  the,  going  out  of  office  of 
the  directors  who  were  in  office  at  the  time  when  the  bond 
was  executed  by  the  defendants. 

Peacock,  in  support  of  the  demurrer. — The  office  in 
question  is  not  merely  co-existent  Vith  that  of  the  di- 
VOL.  I.  D  D  M.  w. 
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Exeh.  of  Pleat,  rectors,  but  is  a  continuing  one.  The  question  dependt 
.  ^^^-^  on  the  construction  of  the  St  Pancras  Vestry  Act,  59  Geo. 
M'Gahey  S,  c  xxxix.  By  the  third  section  of  that  act,  select  vestr;* 
Alston.  ^^^  ^^  appointed,  not  limited  to  any  particuUr  period  of 
continuance  in  oflSce.  By  s.  19,  the  yestrymen,  or  the 
major  part  of  £hem,  assemUed  at  any  of  their  meetings, 
are  to  appoint  the.  several  subordinate  officers  as  they 
shall  deem  necessary  for  the  purposes  of  the  act^  to  direct 
such  security  to  be  taken  for  the  due  execution  of  the 
office  as  they' shall  think  proper,  and  are  empowered  from 
time  to  time  to  raooore  bW  such  officers  **  at  the  will  and 
pleasure  of  them  the  said  vestrymen,'*  and  to  revokei 
countermand,  and  vary  their  appointments.  The  defeo* 
dant^  therefore,  was  an  officer  appointed,  not  by  the  di« 
rectors,  but  by  the  vestrymen,  and  his  office  was  dete^ 
minable  at  their  pleasure.  Then,  by  s.  41,  the  vestrymen 
are  annually,  in  Easier  week,  to  appoint  from  among  them- 
selves directors  of  the  poor,  to  continue  in  office  only  for 
the  term  of  one  year,  and  until  other  directors  are  ap* 
pointed  in  their  room.  Where,  therefore^  the  offices  were 
intended  to  be  annual,  the  act  has  so  expressly  provided 
It  is  true  that,  under  s.  57,  all  bonds  are  to  be  given  to 
the  directors,,  as  trustees  of  the  parish ;  but  that  does  not 
make  the  appointment  theirs.  [Parte,  B.— The  directors^ 
then,  as  such,  have  nothing  to  do  with  the  appcMOtmeii^ 
and  must  be  taken  to  appoint  only  in  their  charact»  of 
vestrymen.]  The  bond  does  not  recite  that  ihe  directors 
appointed,  but  only  that  the  defendant  was  appointed 
**  an  officer  or  servant  of  the  vestrymen  and  diredartl^ 
which  in  some  sense  he  is,  since  by  s.  SI  he  is  to  accolmt 
to  the  directors.  On  the  whole,  then,  it  is  plain  that  Ale 
was  an  appointment  by  permanent  officers  for  an  unlimited 
time,  and  that  there  is  nothing  in  the  act  which  determined 
it  on  the  going  out  of  office  of  the  existing  db-ectors.  [Lord 
Abinger,  C.  B.-^There  is  not  a  word  said  about  the  offi- 
cers being  annual] 
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TamUnsan,  coniri. — In  favour  of  a  surety  the  Court  Exeh.ofPUas, 
will  rather  lean  to  the  construction  that  the  office  and  obli- 
gation are  limited,  if  such  construction  can  be  reasonably 
collected  from  the  act.  By  s.  19,  the  salaries  are  to  be  paid 
*' yearly  or  otherwise.*'  By  s.  21,  the  officers  are  monthly 
to  account,  and,  within  ten  days  after  quitting  their  offices, 
to  deliver  up  their  books,  &c.,  and  pay  over  their  balances, 
to  the  directors ybr  the  time  being.  That,  and  other  pro- 
visions of  the  same  kind  where  those  words  are  intro- 
duced! appear  to  assume  that  the  officers  have  gone  out 
of  office  with  the  directors  of  the  former  year.  By  the 
terms  of  appointment,  as  recited  in  the  bond^  and  the 
duties  of  the  office  as  therein  set  forth^  this  officer  ap- 
pears to  be  the  mere  servant  of  the  directors.  But  if  he 
is  the  servant  of  the  vestrymen  and  directors,  when  the 
existing  directors  cease  to  hold  that  office,  an  integral 
part  of  the  entire  body  being  gone,  the  obligation  ceases. 
[Lord  Jbinger,  C.  B. — If  he  is  appointed  a  week  before 
tbe  directors  go  out  of  office,  does  he  go  out  at  the  end 
of  the  week?]  The  defendants  must  so  contend.  The 
word  **  successors'*  in  the  bond  may  be  satisfied  by  the 
successors  of  such  directors  as  may  die  or  be  removed 
within  the  year. 

Lord  Abinoer,  C.  B. — ^Your  case  must  depend  on  the 
words  either  of  the  bond  or  of  the  statute.  It  appears  to 
me,  that,  though  you  are  instructed  to  argue  it,  you  can- 
not make  a  plausible  argument  upon  either  the  one  or  the 
other.  If  every  appointment  is  to  be  made  over  again  at 
the  end  of  every  year,  it  would  impose  a  most  elaborate 
duty  on  the  parish  officers.  The  judgment  must  be  for 
the  plaintiff. 

Judgment  for  the  plaintiff. 


D  D  S 
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EjkH.  t^Pkas, 
1S36. 


AuGBRO  V.  Keen  and  Another,  Executors  of  Georok 
Keen,  deceased. 

A  bond  given  to  X  HE  plaintiff  declared  as  clerk  to  the  trustees  for  exe- 

fui  pBrformancc"  cuting  an  act  of  Parliament  of  the  10  Geo.  4,  (the  Lant* 

coikrtofS''^'  *^/A  Watching  and  Lighting  Act,  10  Geo.  4,  c.  cxxix), 

parocbiai  rates  on  a  joint  and  several  bond,  dated  the  10th  July,  1830, 

actofPariia-  given  by  the  defendant's  testator,  together  with  J.  R. 

palmed  by  SJi-  Po^^V  ^^d  W.  Pugh,  to  seven  of  the  then  trustees  for 

tees  for  a  year,  putting  the  Said  act  into  execution,  on  behalf  of  them- 

and  then  tobe*^,®,,  ,  .,,.  ., 

capable  of  re-  selves  and  the  other  trustees  appomted  by  the  act,  in  the 

condiUonedT  pcual  sum  of  400/.,  to  be  paid  to  the  said  trustees  therein- 

that/<  from  time  before  named,  or  the  survivor  or  survivors  of  them,  or 

to  time,  and  at  ^  ' 

all  times  there-  their  or  his  attorney,  executors,   administrators,  or  as- 
after,  daring 

such  time  as  he  Signs. 

t^'^f^^^''^       The  plea  craved  oyer  of  the  bond  and  of  the  condition, 

office,  whether  After  reciting  that,  at  a  meeting  of  the  trustees  under 

by  ▼irtueofbis  ®  ® 

said  appoint-  the  act,  held  on  the  10th  of  July^  1830,  the  said  J.  R. 

re-appointaSt  P^^^V  having  been  required  to  give  good  and  sufficient 

thereto,  or  of  security,  by  entering  into  a  bond   with  two    sureties, 

tainerorem*  in  the  penalty  of  400/.,  for  the  due  execution  of  his  said 

undeT^e  au-'  office,  and  for  duly  accounting  for  the  monies  to  be  col- 

MiTtroste****  lected  and  received  by  him  therein,  had  agreed  to  give 

.  their  successors,  such  security,  and  had  accordingly,  together  with   the 

the  manner  said  JV.  Pugh  and  George  Keen,  entered  into  the  above 

saiTa^ho**  bond  or  obligation;  the  condition  was,  that,  if  the  said 

shoaid  use  his  Pavey  should,  from  time  to  time  and  at  all  times  thereafter 

best  endeavours  ./  ' 

to  collect  the  during  such  time  as  he  should  continue  in  his  said  office  of 

by  mMoTrfthe  Collector,  whether  by  virtue  of  his  aforesaid  appointment,  or 

wwMwIn^***  of  any  re-appointment  ther.eto,  or  of  any  such  retainer  or 

any  subsequent  employment  by  or  under  the  authority  or  with  the  consent 

—tfe2(f,  that  the  or  acquicscencc  of  the  said  trustees,  or  their  successors,  to 

obligation  of  the 

bond  was  not 

confined  to  the  year  for  which  he  was  originally  appointedi  but  extended  also  to  all  subsequent 

years  in  which  he  was  continuously  re-appointed.    >\ 
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be  elected  in  the  manner  directed  by  the  said  act^  or  any  J^ch.  of  Pleat, 
seyen  or  more  of  them,  duly>  attentively,  and  faithfully 
execute  and  perform  the  said  office,  and  use  his  best  en- 
deavours to  collect,  get  in,  recover,  and  receive,  the  rates 
and  assessments  which  should  or  might  at  any  time  or 
times  thereafter,  during  the  then  present  or  in  any  sub- 
sequent year,  be  made  under  or  by  virtue  of  the  said 
act  of  Parliament,  &c.,  &c.,  (there  were  various  stipula- 
tions for  the  faithful  performance  of  the  office,  payment 
over  of  money,  &c.)  the  bond  should  be  void,  or  other- 
wise should  remain  in  full  force  and  virtue.    The  plea 
then  alleged,  that  the  said  office  of  collector  in  the  con- 
dition mentioned  was  the  office  of  collector  of  the  rates 
and  assessments  constituted  and  mentioned  in  and  by  the 
said  act  of  Parliament ;  that,  after  the  making  of  the  act, 
and  before  the  making  of  the  said  writing  obligatory,  to 
wit,  on  the  1st  of  July^  1833,  the  said  trustees,  by  writ- 
ing under  their  hands,  in  manner  and  according  to  the 
provisions  of  the  act,  did  appoint  the  said  Pavey  to  the 
said  office  of  collector  in  the  condition  mentioned,  and 
under  and  by  virtue  of  that  appointment  he  did  remain 
and  continue  in  the  said  office  until  and  upon  a  certain 
day,  to  wit,  until  and  upon  the  10th  day  of  t/tt/y,  1834, 
being   the  next  meeting  of  the  said  trustees  after  the 
annual  day  of  election  of  such  trustees,  as  in  the  said  act 
mentioned,  when  the  said  office,  and  duties  and  employ- 
ment of  the  said  Pavey  therein,  ceased  and  determined. 
The  plea  then  went  on  to  allege  performance  of  all  the 
terms  of  the  condition,  *^  during  the  said  term  that  he 
the  said  Pavey  remained  in  the  said  office  of  collector  as 
aforesaid.'' 

Replication,  that,  after  the  said  Pavey  had  been  so  ap- 
pointed to  the  siud  office  of  collector  as  in  the  plea  men- 
tioned, and  after  the  making  of  the  said  writing  obliga- 
tory, and  after  the  first  year  of  his  employment  and  duties 
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Exck.  cfPi^aM,  in  the  said  office  bad  ceased  and  delenninedj  and  before 
^  the  commencement  of  this  snitj  to  wit,  on  the  9th  of  Jar/y, 

Auoiso  1834,  the  sud  trustees,  at  a  meeting  then  duly  held  in 
KcM.  parsnance  of  the  said  act  of  Parliament,  did,  by  writing 
under  their  hands^  in  the  manner  and  according  to  the 
provisions  mentioned  and  contuned  in  the  said  act  of 
Parliament,  re-elect  and  rewippoint  the  said  Pavejf  to  the 
said  office  of  collector  in  the  said  condition  mentioned, 
and  the  said  Paeey  did  then  accq>t  the  siud  office  in 
pursuance  of  such  re-appointment,  and  continued  to  be 
and  was  retained  and  employed  as  such  collector,  by  the 
authority  and  with  the  consent  and  aoqoiescence  of  the 
said  trustees,  from  the  time  of  his  said  re-appointment 
until  the  10th  day  of  Jtm^,  1S35.  The  replication  then 
alleged,  that,  after  hu  re-appointment,  and  while  he  held 
the  said  office,  and  was  so  retained  and  employed  thernn 
as  aforesaid,  to  wit,  on  the  11th  of  July^  1834,  and  on 
divers  other  days  and  times  between  that  day  and  the 
time  when  he  finally  ceased  to  be  employed  as  such  coHec- 
tor  after  the  said  re-appointment,  he  committed  breadies 
of  the  condition,  by  not  paying  over  divers  monies  col- 
lected on  account  of  the  rates. 

To  this  replication  there  was  a  special  demurrer,  as- 
signing various  causes,  which,  however,  were  abandoned 
on  argument;  the  following  ground  of  demurrer  was  also 
stated  in  the  margin: — that  the  obligation  of  the  bond 
only  extends  to  the  faithful  performance  by  Pavey  for 
one  year.    Joinder  in  demurrer. 

W.  H.  Waiion,  in  support  of  die  demurrer. — ^This  was 
an  obligation  which  was  fully  performed  when  the  tmid 
office  to  which  Pavey  was  originally  elected  and  appointed 
ceased  and  determined,  viz*  on  the  10th  of  JWy,  1834.  By 
the  13th  section  of  the  act,  the  trvstees  ate  empowered  to 
appoint  the  officers,  and  it  is  provided  that  they  ahall  liold 
their  offices  and  appointments  no  longer  than  until  the  next 
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tneeting  of  the  trustees  after  the  next  annual  day  o([  elec-  ^'*|J^/*^' 
tion  of  trustees,  at  which,  or  at  any  8u\wequeq^. meeting, 
they  shall  respectively  be  capable  qf  being  ref^keicdL 
IParkep  B.^— How  do  you  get  over. the  words  0f  the.con- 
dition,  ^*  by  virtue  of  bis  aforesaid  appofa>tmeftt,  pt  of  a\iy 
re-appointment  thereto?**]  They  aaajrhe  s^itisfied  by  apr 
plying  them  to  the  case  of  a  re^ppojintment  iti  cOnse?- 
qnence  of  an  invalidity  ia  the  original  ap^intfnent  The 
argunnent  on  the  ptber  side  must  go  to  this  elKtent;  that, 
if  the  office  were  vacant  ^for  a  ye^,  aod  tbb  pattyiwe^e 
then  appointed  again,  the  obligation  would  attach*  [AU 
derson^  B. — ^That  would  be  a  fre^h  appoiritnient,  'not  a 
re-aj^ointment  Parke x  3* — ^^The  wofds  of  the  condition 
are,  ''if  he  should, during  such  tupoe  as  he  should  cofi^ 
iinue  in  hb  said  office,  &c.'*  Lord  iAbinger,  C.  B«rT-If 
the  words  were,  ''  by  virtue  of  any  resumpiicn  of  or  re- 
appointment to  hia  office/' there  might  be  tomething  in 
your  argument.]  Wherever  the  office  Ss  an  amiual  oiaie> 
to  make  the  bpnd  a  continuing  obligation,  there  ought  to 
be  words  clearly  and  Without  doubt  pointing  to  its  con- 
tinuance  beyond  tbe  year*  Much  impoitanoe  haa  Idways 
been  attached  to  tbe  words^  ''  sltid  office,"  and  limitations 
of  similar  iitrport  Ifl  ThelAvtrpool  Waterworks  Company 
V.  Atkinson  (a),  where  the  defendant  had  agreed  with  the 
plaintiffs .  to  xolIei;t  thek  revenues  from  dme  to  time  for 
twelve  moDtha,  with  a  stipulation  that ''  at  all  times  there- 
after>  duHng  tbe. continuance  oisuch  his  employment,  and 
for  so  long  as  he  ahould  continue  to  be  employed,"  he  ^ould 
use  all  diligence  in  collectings  •all  rents  &c«  which  should  an* 
i»tfa%  git>W  dUi^  to  tbe  company,  adnd  justly  aiceoont,  &c., 
the  obligation  was  held  to  be  limited  to  tfa^  twdve  inonths. 
Lord  EUenborough  laiys  all  the  stress  of  the  case  on  the 
words,  ''  said  office,"  and  '*  such  his  employment,"  as  he* 
ing  words  of  reference,  and  incorporating  all  the  terms  ta 

(a)  6  East,  60?. 
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Bxch^ofpuat,   which  they  bore  reference.    And  Le  BlanCt  J*i  says, 
'*  the  subsequent  stipulations  by  the  defendant  to  ac- 
county  &c«,  during  the  continuance  of  bis  employment,  &c., 
refer  to  the  original  employment  in  point  of  timie."    In 
HasseU  t.  Long  (a),  a  bond  conditioned  for  the  due  pay- 
ment of  monies  by  a  collector  of  land-tax  was  held  to  be 
confined  to  the  current  year  in  which  he  was,  at  the  date 
of  the  bond,  collector,  though  it  did  not  appear  on  the 
condition  that  he  was  appointed  for  a  year  only ;  it  being 
shewn  by  the  plea  that  the  office  was  an  annual  one, 
although  it  also  appeared  by  the  replication  that  he  con- 
tinued to  hold  it  for  many  years.    Peppin  v.  Cooper  (6) 
is  to  the  same  effect.     [Lord  Abinger,  C.  B. — ^It  is  not 
disputed  that  something  must  appear  on  the  face  of  the 
bond,  to  shew  that  it  applies  to  a  continuance  in  office 
beyond  the  year ;  it  is  for  you  to  make  out  that  that  is  not 
shewn  on  this  bond.     Bottand,  B . — The  words  "  said 
office"  are  merely  descriptive.     Parke,  B. — ^To  found 
your  argument,  you  must  strike  out  altogether  the  words 
"or  in  any  subsequent  year."]    They  are  not  stronger 
than  the  word  atmuaUy,  in  Liverpool  Waterworks  Com-- 
pany  y.  Atkinson.    [Parke,  B. — ^Those  words  furnish  a 
construction  for  the  word  ''  re-appointment;"  it  is  dear 
it  means  a  re-appointment  in  any  subsequent  year.     Al- 
derson,  B. — ^The  construction  you  contend  for  must  also 
reject  the  word  successors,  ''to  be  elected  in  manner 
directed  by  the  act,"  which  must  therefore  be  in  subse- 
quent years.]    If  the  words  "  in  any  subsequent  year**  con- 
flict with  the  words ''  said  office,"  they  ought  to  be  rejected, 
unless  they  be  applied  to  the  two  years  183Sand  1834,  into 
both  of  which  the  first  appointment  extended.    [Lord 
Abinger,  C.  B. — The  words    ''  said  office"  respect  its 
nature,  not  its  duration.]  Again,  the  office  is  one  not  only 
of  appointment,  but  of  election  also ;  if  the  bond  was  to 

(a)  2  M.  &  Sel.  363.  (6)  2  B.  &  Aid.  431. 
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extend  to  several  years,  it  should  have  also  said,  **  by  ^geh.  af  pibom, 
virtue  of  any  reflection" 

Lord  Abinoer,  C.  B. — It  would  be  difficult  to  find  any 
words  more  clear  than  those  employed  in  this  case,  to 
shew  that  the  parties  meant  to  provide  for  the  continu- 
ance of  the  party  in  office.  In  order  to  save  expensej  as 
long  as  he  continues  in  office  under  his  original  appoint- 
menty  or  any  continuing  re-appointment,  only  one  bond  is 
to  be  required. 

Parke,  B. — ^I  entertain  not  the  slightest  doubt  in  this 
case.  The  bond  applies  to  all  future  years  during  which 
the  party  is  continuously  re-appointed.  Whether  it  ap- 
plies to  a  case  in  which  there  is  a  chasm  in  the  office,  and 
then  he  is  re-appointed,  we  are  not  called  upon  to  say. 

BoLLANn  and  Alderson,  Bs.,  concurred. 

Judgment  for  the  plaintiff. 

R.  Haye$  appeared  to  argue  for  the  plaintiff. 


Graham  r.  Partridge.  jlf^y  5^^. 

JJEBT  for  goods  sold,  &c.     Plea,  nttn^niam  indebita^  Aderendantit 

ius,  with  notice  of  setoff.     At  the  trial  before  Lord  "^l^lf^^ 

AlnngeTgC.  B.,  at  the  last  assizes  for  the  county  of  War-  *  wt-off  under 

wick,  the  defendant  proposed  to  give  evidence  of  the  set-  offdeiwered 

off,  but  the  Lord  Chief  Baron  was  of  opinion  that  it  was  ol'^lJ^in- 

inadmissible,  and  that  the  set-off  ought  to  have  been  tteroi^of"^ 

pleaded ;  and  the  jury  found  a  verdict  for  the  plaintiff.  ^'^'^"y  Tenn, 

■^  AWUL^lBnd 
the  Judgef  were 

Humfrey,  on  an  early  day  in  this  term,  moved  for  a  ^^^^ 

Wm.  4,  c.  42,  i^  1  from  m«kiDg  the  rule  otHUary  Term  4  Will.  4,  requiring  thtVin  •»  eaief, 
a  fet-oflrshaU  be  pleaded.  ^       o        t  * 
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^^^/^^'  rule  to  shew  cause  why  there  should  riot  be  a  new  triali 
on  the  ground  that  the  eyidence  was  improperly  rejected. 
He  admitted  that,  according  to  the  rule  of  Hilary  Term,  4 
WilL  4,  the  set*off  oiight  to  have  been  pleaded ;  but  he 
submitted  that  this  case  fell  within  the  pronao  in  the 
8  &  4  Will  4,  0.  42,  8.  1,  which  restmins  the  Judges 
from  "making  any  rule  or  order  which  shall  have  the 
effect  of  depriving  any  person  of  the  power  of  pleading 
the  general  issue  and  giving  the  special  matter. in  en- 
dence,  in  any  case  wherein  he  now  is,  or  hereafter  shall 
be  entitled  to  do  so,  by  virtue  of  any  act  of  Parliament 
now  or  hereafter  to  be  in  force.**  A  rule  liaving  been 
granted, 

Ooutbum,  Seijt,  and HayHsyntm  shewed  canse.  The 
set<^  ought  to  have  been  specially  pleads.  It  is  cleMr 
the  Judges  have  thought  that  they  had  power  to  make 
the  rule  in  question,  for  the  case  of  set*off  is  expressly 
mentioned  in  it ;  and  in  Fidgett  y.  Penny  {a),Alder$on,  B., 
expressly  stated  that  a  set-off  must  be  specially  pleaded. 
But  it  is  said,  that  they  had  no  jurisdiction,  in  conse* 
quence  of  the  proviso  in  the  first  section  of  the  statute 
3  &  4  Will.  4,  c.  4@.  But  that  does  not  apply  to  the 
present  case;  that  proviso  was  intended  to  meet  the 
cases  of  actions  against  justices,  constables,  excise  and 
custom-house  officers,  landlords  distraining,  persons  act- 
ing under  the  authority  of  acts  of  Parliament,  and  othte 
particular  classes  tif  persons  to  whom  the  legislature 
has  at  yarious  times  given  the  privilege  of  giving  in  evi- 
dence under  the  general  issue  matters  which,  in  ordhiary 
oases,  should  have  been  specially  pleaded.  But  the  de- 
fence of  set-off  is  open  to  all  defendants,  and  was  evi- 
dently ^ot  contemplated  by  the  legislature,  for  there  is 
no  more  reason  for  favouring  this  defence  than  any  other 
defence  in  confession  and  avoidance.    The  intention  of 

(a)lC.M.&R.  110. 
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the  Statute,  therefore,  seems  to  exclude  this  case;  and  Bteh.rfPkai, 

Infln 

the.  words  of  the  clause  are  also  opposed  to  the  construc- 
tion contended  for  on  the  other  side.  The  language  of  the 
proviso  can  only  be  applied  to  those  cases  in  which  a  de«- 
fendant  is  expressly  enabled  by  some  statute  to  give  in  evi* 
dence  under  the  general  issaci  matters  which,  according 
to  the  general  rules  of  pleading,  ought  to  form  the  subject 
of  a  special  issue.  This  is  dear  from  the  words,  "  plead* 
ing  the  general  issue,  and  giving  ihe  special  matter  in  evi- 
dence.*' It  is  said  that  the  fitatute  of  set-off  enabled  de- 
fendants to  give  th&  defence  of  set-oflTin  evidence  under  the 
general  issue,  instead  of  pleading  it  specially.  But  that  is 
not  so ;  the  wordsof  the  ertatute,  2  Geo.  S,  c.  22,  s.  IS,  which 
first  gave  this  defence,  are,  that,  where  there  are  mutual 
debts, ''  one  bill  may  be  set  off  against  another ;  and  such 
matter  may  be  given  in  evidence  under  the  general  issue,  or 
pleaded  in  bar,  as  the  nature  of  the  case  shall  require,  so 
as  at  the  time  of  pleading  the  general  issue,  notice  shall 
be  given,  ftc."  The  object  and  effect  of  the  statute  of 
set-off  were,  not  to  relax  the  rules  of  pleading,  but  to  in- 
troduce a  new  defence ;  and  the  only  alteration  it  made  in 
the  principles  of  pleading  was,  to  require  that,  in  all  cases, 
a  defendant  should  have  notice  of  cross-demands.  The 
words,  **  as  the  nature  of  the  case  shall  require,**  shew 
that,  subject  to  the  subsequent  provision  as  to  giving 
notice,  the  statute  meant  to  leave  the  rules  of  pleading  as 
diey  were  when  the  act  passed.  And,  according  to  the 
pcinciplea  ^f  pleading  then  in  operation,  the  new  defence 
in  confession  and  avoidance  given  by  the  statute  of  set- 
off wpuld  have  been  admissible  under  the  general  issue 
ml  debit  in  debt  on  simple  contract,  or  under  non-assmnp' 
sit  in  assumpsit;  for,  in  the  former  case,  the  effect  of  the 
defence  was  to  destroy  the  existing  debt,  and,  in  the  latter, 
the  existing  liability,  which  formed  the  consideration  for 
the  implied  promise  declared  on.  But,  in  covenant,  or 
debt  on  specialty  (the  pniy  other  forms  of  action  in  which 
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£mA.  0/  Pleat,  the  lU'fence  of  set-off  could  arise),  where  the  plea  of  non 
lGi36.  ...  . 

'  ^     esi  factum  was  quite  inapplicable  to  a  defence  in  con- 

Graiiam  fession  and  aroidafice,  a  special  plea  of  set-off  would 
PAaTRiDOE.  b^^^  htevi  necessary,  as  in  all  other  defences  in  con- 
fession and  avoidance.  The  statute  did  not  mean  to 
alter  the  rules  of  pleading,  except  by  requiring  that,  in 
cases  where,  according  to  the  ordinary  rules,  a  set-off 
would  have  been  admissible  under  the  general  issue,  notice 
should  be  given ;  so  that,  with  regard  to  the  forms  of  plead- 
ing, it  was  restrictive  rather  than  enabling.  In  Oldenshaw 
V.  Thompson  (a),  it  was  held  that  a  set-off  was  not  admis* 
sible  under  the  plea  of  non  esi  factum  in  covenant;  and 
Bayley^  J.,  particularly  adverts  to  the  language  of  the 
plea,  as  being  inapplicable  to  the  defence  of  set-off. 

The  statute  of  set-off  cannot,  therefore,  be  considered 
as  having  introduced  any  relaxation  of  the  rules  of  plead- 
ing; and  if  so,  the  defence  is  not  within  the  proviso  of  the 
3  &  4  WiU.  4,  c.  42,  s.  1.  But,  secondly,  even  if  that  pro- 
viso applied  to  the  defence  of  set-off,  the  defendant  could 
not  be  entitled  to  give  evidence  of  a  set-off  under  the  pre- 
sent plea,  for  he  has  not  pleaded  nil  debet,  but  has  adopted 
the  form  of  nunquam  indebitatus  given  by  the  new  rules, 
which  is  just  as  inapplicable  to  the  defence  of  set-off  as 
the  plea  of  non  est  factum  in  covenant  If  the  defendant 
had  intended  to  raise  the  question  as  to  the  power  of  the 
Judges  to  alter  the  rules  of  pleading,  with  regard  to  set- 
off, he  should  have  pleaded  nil  debet,  and  then  have  con- 
tended that  the  Judges  had  no  power  to  deprive  him  of 
the  right  of  pleading  this  plea.  The  plea  that  the  defen- 
dant never  was  indebted,  was  certainly  not  the  general 
bsue  contemplated  by  the  statutes  of  set-off.  The  Court 
then  called  upon — 

Gale,  to  support  the  rule. — This  case  comes  within  the 
proviso  in  the  3  &  4  WiU.  4,  c.  4^,  s.  1,  and  the  Judges  had, 

(a)  5  M.  &  Sehv.  164. 
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therefore,  no  authority  to  make  the  rule  in  question,  as  ^'^hXft^'"' 
regards  the  plea  of  Bet-off.  If  the  words  in  the  statute  of 
set-off  be  construed  together,  it  will  appear  that  this  de« 
fence  is  given  by  that  statute,  and  that  it  may  be  taken 
advantage  of,  either  by  pleading  it,  or  by  a  notice  accom- 
panying the  general  issue.  It  is  similar  to  the  provision 
in  the  Bankrupt  Act,  which  requires  a  party  to  give  a 
notice,  if  he  intends  to  dispute  any  part  of  the  bankruptcy. 
It  is  a  defence  given  by  a  statutory  enactment,  and  it  may 
be  given  in  evidence  under  the  general  issue  by  force  of 
the  statute  of  set-off.  With  regard  to  the  argument  that 
this  plea  is  not  a  general  issue,  it  is  provided  by  the  rule, 
Hilary  Term,  4  WilL  4,  Covenant  and  Debt,  3,  that 
the  plea  of  nunquam  indebitatus  *'  shall  have  the  same 
operation  as  the  plea  of  non-assumpsit  in  indebitatus  as- 
sumpsit/' It  is,  therefore,  to  be  treated  as  the  general 
issue. 

Lord  Abinoer,  C.  B. — I  am  of  opinion  that  this  rule 
ought  to  be  discharged.  The  question  on  the  statute  of  set* 
off  is  of  importance.  I  thought  at  the  trial  that  this  de- 
fence must  be  specially  pleaded,  and  I  thought  so  from 
the  language  of  the  new  rules.  But  there  might  be  some 
doubt  whether  the  Judges  had  any  authority  to  make  the 
rule  they  did  on  this  subject,  because  it  was  said  that  this 
defence  was  permitted  to  be  given  in  evidence  under  the 
general  issue  by  the  statute  of  set-off,  2  Geo.  2,  c.  22,  s. 
13,  and  therefore  the  case  came  within  the  proviso  of  the 
3  &  4  WilL  4,  c.  4S,  s.  1.  I  thought,  indeed,  that  the  in- 
tention of  that  proviso  was  to  apply  to  cases  where  a  party 
acts  in  a  public  capacity,  and  to  except  out  of  the  power 
of  the  Judges  those  cases  in  which  the  legislature  have 
afforded  protection  to  magistrates,  constables,  and  other 
persons  acting  in  the  discharge  of  public  duties,  and  those 
in  which  a  privilege  is  granted  to  some  particular  indi- 
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Saeh,  of  Pkoi,  vidualfl.    It  is  obvioua  that  thege  caaeft  are  distioguidi* 
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able  from  th^  present  defence  under  the  stetut^  of  set- 
off^ which  applies  generally  to  all  the  King's  snbjects* 
But,  whatever  arguqaetnt  might  have  been  drawn  from 
the  language  of  the  statute,  an  answer  has  been  given  to 
it  by  Mr*  Hayes. .  The  statute  of  set-off  does  not  propose 
to  alter  the  common-law  mode  of  pleading/but  merely 
provides  that  a  party  may  use  this  as  a  defence*  If,  in 
an  action  of  assumpsit  or  debt,  it  might  been  given  in 
evidence  under  the  plea  of  the  general  issue,  in  other 
actions  it  must  have  been  pleaded  speeiaUy*  The  statute 
goes  on  to  provide,  that,  at  the  time  of  pleading  the  gene- 
ral issue,  notice  shall  be  given  of  the  particular  debt  in* 
tended  to  be  insisted  on,  otherwise  such  matter  shall  not 
be  allowed  to  be  given  in  evidence.  This  provision  has 
been  properly  observed  to  have  been  a  restriction,  and 
not  a  privilege.  I  am  of  opinion,  therefore,  that  the  plea  of 
set-off  does  not  fall  within  the  intention  of  the  le^slature, 
in  the  proviso  contained  in  the  statute  of  3  &4  WilL  4, 
c  4S,  s#l;  and'  that  the  Judges  did  not  exceed  the 
powers  given  to  them  by  that  statute,  in  making  the  rule 
in  question. 

Parks,  B.— I  think  the  ruling  of  the  Lord  Chief  Baron 
in  this  case  was  perfectly  correct,  that  the  new  rules  have 
full  effect,  and  that  the  Judges  wero  not  restrained  from 
making  the  rulo  in  question  by  the  proviso.  Certainly  the 
fifteen  Judges  who  framed  the  rules  had  no  idea  that 
the  statute  intended  to  restrain  them  from  making  that 
regulation.  Still  they  may  have  been  mistaken  in  that 
respect,  and  we  are  called  upon  to  determine  whether 
they  were  authorissed  or  not.  I  am  happy  that  I  have 
been  enabled,  by  the  ingenious  aignment  of  Mr.  Hayes, 
to  say  that  they  were.  The  clause  was  intended  to  pro-- 
tect  persons  in  public  situations,  but  it  was  not  meant  to 
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apply  to  cases  of  private  individuals.  The  proviso  is  as  ^^^^Z**^* 
follows : — ''  Provided  always^  that  no  such  rule  or  order  m  \'  ^ 
shall  have  the  effect  of  depriving  any  person  of  the  power  Graham 
pf  pleading  the  general  issue,  and  giving  the  special  matter  Pabtbtdgi. 
in  evidence,  in  any  case  wherein  he  is  now  or  hereafter 
shall  be  entitled  to  do  so  by  virtue  of  any  act  of  Parlia- 
ment now.or  hereafter  to  be  in  force."  No  act  of  Parliament, 
strictly  speaking,  enables  a  person  to  plead  the  general  is* 
sue;  he  has  that  right  at  common  law,  hut  the  statutes  re«- 
ferred  to  enable  a  person  to  give  in  evidence  under  that 
plea,  what  would  not  otherwise  he  admissible  under  it. 
Now,  if  we  look  at  the  statute  of  set-off,  we  shall  see  that 
it  does  not  make  that  defence  evidence  under  the  general 
issue.  The  legislature  constituted  it.ai  defence,  and  from 
that  instant  it  became  a  defence  under  the  general  issue. 
The  statute,, however,  restricted  that  defence,  by  requir- 
ing a  notice  to  be  given  before  the  evideiice  should  be  ad* 
mitted.  It  seems  to  me  also  that  there  is  weight  in  the 
argument  that  this  is  not  a  plea  of  the  general  issue  which 
ought  to  havc^  been  pleaded  with  the  notice  of  set-off;  and 
that,  as  it  is  cpntended  that  the  Judges  were  prevented  by 
the  proviso  from  making  the  rule  on  this  -subject^  the  de- 
fendant ought  to  have  pleaded  nii  debet,  and  not  the  pre- 
sent plea.    The  notice  was  therefore  wholly  inoperative.  . 

Holland,  B.,  and  Gurnby,  B.,  concurred. 

Rule  discharged. 
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Etch,  of  Pleat, 
1836. 


Doe  d.  Nash  r.  Birch. 


Ejectment  for 
«  forfeiture.  J,, 


Ejectment  to 


recover  a 


m 


house  and  premises 

by  an  agree-  Crawford  Street,  in  the  parish  of  St.  Martf^le^bone,  in 

Krttoj».ir^**  the  county  of  Middlesex.    The  cause  was  tried  before 

home  at  the  Lord  Abinger^  C.  B.,  at  the  Middlesex  Sittings  after  last 

year,  to  be  paid  Michaehnos  Term,  when  it  appeared  that  the  lessor  of 

T^^,^L  ^e  plaintiff  was  the  lessee  of  the  premises  in  question 

in  three  oien-  under  Mr.  Portman,  for  a  long  term,  and  that  the  defen- 

dar  months,  to  . 

erect  a  shop-  dant  had  agreed  with  one  George  Chowles,  the  agent  of  the 
lessor  of  the  plaintiff,  for  a  lease  of  the  premises  in  ques- 
tion^  which  was  then  a  private  house,  for  the  purpose  of 

the  bouse.  And  opening  it  as  an  eating-house  and  beer-shop*     By  that 

agieed,  that,  if  agreement,  which  was  dated  the  1st  of  June,  1885,  and 
made  between  the  said  George  Chowles  and  Richard 
Birch,  the  defendant,  in  consideration  of  the  sum  of 
60/.  per  annum,  to  be  paid  quarterly,  the  said  George 
Chowles  agreed  to  let  the  said  R.  Birch  the  premises 
in  question,  on  lease  for  seven,  fourteen,  or  twenty-one 
years,  determinable  at  the  end  of  each  separate  term  at 
the  option  of  the  said  R.  Birch  ;  and  the  said  R.  Birch 
agreed  to  take  the  premises,  and  to  pay  the  yearly  sum 

^^d^* ?'!!tJ!d"'  ^^^^'9  *"  ^^"'  equal  payments,  on  the  usual  days  of  pay- 

the  window,  but, 
as  the  plaintiff 

contended,  did  not  erect  a  thop-firont^  It  appeared  also,  that,  after  a  quarter's  rent  had  become 
due,  and  after  the  expiration  of  three  months  ftom  the  date  of  the  agreement,  i#.'s  son,  the  father 
being  too  ill  to  attend  to  business,  made  a  demand  of  a  quarter's  rent,  which  B,  offered  to  pay,  if  he 
would  indemnify  him  for  a  sum  which  he  had  paid  as  a  penalty  to  i#.'s  lessor  for  carrying  on  a 
trade  in  the  premises,  which  was  refused.  At  the  trial,  B.,  the  defendant,  contended  that  he  had 
made  a  shop-front  which  answered  the  purposes  of  his  trade;  and  he  offered  to  shew  that  J, 
held  the  premises  under  a  lease  from  C,  which  contained  a  clause  imposing  a  penalty  upon  the 
leaaee,  if  he  allowed  a  trade  to  be  carried  on  upon  the  premises;  from  which  it  waa  to  be  inferred 
that  the  worda  tkop^frvnt,  in  the  agreement,  were  used  in  a  peculiar  aense ;  but  thia  evidence  waa 
rejected: — Held,  that  auch'eridenoe  waa  clearly  inadmiaaible  to  explain  the  meaning  of  the  worda 
thop-Jrimi,  in  the  agreement. 

H$ld,  alao,  it  not  having  been  proved  that  A.  himself  had  had  any  notice  of  the  nature  of  the 
alterationa,  that  the  aon  had  not  sufficient  authority  to  waive  the  forfeiture. 

Qftmre,  whether  the  demand  of  rent  which  became  due  subaequent  to  a  forfeiture,  amounta  to 
a  waiver  of  the  forfeiture. 

Held,  alao,  that  the  proviso  in  the  agreement,  that  it  ahould  become  *'  null  and  void,"  made  it 
a  leaae  valdohle  only  at  the  election  of  the  leaaor. 


fh>nt,andother- 
wiae  repair, 
paint,  paper, 
and  white-waah 


B.  did  not  erect 
the  abop-front 
within  three 
montha,  it 
ahould  be  law- 
fhl  for  i#.  or  hia 
agenta  to  re- 
take poaaeaaion 
of  the  premiaea, 
and  the  agree- 
ment ahould  be 
null  and  void. 
B.  continued  in 
the  poa&eaaion 
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nient.    And  the  defendant  further  asreedi  that  he  would,  ^n^  rf  P^^t 

1836 

at  his  own  expense,  and  within  three  calendar  months^ 
erect  a  shop-front,  and  otherwise  repair,  paint,  paper, 
and  white-wash  the  whole  of  the  house,  and  so  keep  the 
same  in  good  repair  during  the  whole  term,  and  at  the 
end  of  either  of  the  said  terms  deliver  it  up  in  good  ten- 
antable  repair.  And  the  said  G.  Chowles,  for  the  said 
John  Nash,  did  agree,  that  on  the  shop-front  being 
erected,  and  the  said  house  and  premises  being  put  into 
good  and  sufficient  repair,  the  said  J.  Nash  should  ex- 
ecute the  said  lease,  bearing  date  Midsummer,  1835, 
from  which  time  the  rent  was  to  commence,  at  the  ex- 
pense of  the  defendant.  And  it  was  further  agreed  be- 
tween the  parties,  that  in  case  the  defendant  did  not 
erect  the  shop-front,  and  otherwise  repair  the  premises, 
within  three  calendar  months  from  the  date  of  the  agree- 
ment, it  should  be  lawful  for  the  said  J.  Nash,  or  his 
agents,  to  re-take  possession  of  the  premises,  and  the  agree- 
ment should  be  null  and  Toid.  And  the  defendant  further 
agreed^  that  in  case  he  did  not  fulfil  his  engagements 
at  the  time  specified,  he  would  forfeit  and  bind  himself 
to  pay  the  sum  of  20/.  to  the  said  J.  Nash,  over  and  above 
the  rent  that  might  be  due  for  the  premises  at  that  time. 
The  defendant  entered  under  this  agreement,  and  made 
some  alterations  in  the  premises,  and  enlarged  the  win- 
dow, but  did  not  make  a  bow  window ;  and  the  lessor  of 
the  plaintiff  insisted,  that  the  defendant  had  not  erected 
a  shop-iront,  according  to  the  technical  meaning  of  the 
agreement ;  and  this  ejectment  was  brought  to  recover 
possession  of  the  premises.  At  the  trial,  the  defendant 
contended  that  he  had  made  a  shop-front  which  answered 
the  purposes  of  his  own  trade;  and  he  offered  to  shew, 
that  the  lessor  of  the  plaintiff  held  the  premises  under  a 
lease  from  Mr.  Portman,  which  contained  a  clause  im- 
posing a  penalty  upon  the  lessee,  if  he  allowed  a  trade  to 
be  carried  on  upon  the  premises  without  the  licence  of 
VOL.  I.  E  E  M.  w. 
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Exeh.  of  Pleat,  the  lessor ;  and  that  Mr.  Poriman  had  distrained  upon 
1R36 

the  premises  for  that  rent|  which  he  had  accordingly  paid. 

The  Lord  Chief  Baron,  however,  was  of  opinion  that 
this  evidence  was  not  admissible,  and  refused  to  receive 
it  The  defendant  then  insisted  that  there  had  been  a 
waiver  of  the  forfeiture,  and  the  son  of  the  lessor  of  the 
plaintiff  was  called,  who  proved,  that,  in  consequence  of 
his  father's  illness,  he  had  acted  as  agent  for  his  father;  that 
he  had  from  time  to  time  seen  the .  alterations  which  were 
made,  and  had  made  no  objection.  He  proved  also,  that 
on  the  8th  of  «/ti/y,  1835,  he  had  sent  the  following  notice 
to  the  defendant: — 

"  Whereas,  in  the  indenture  of  lease,  under  which  the 
messuage,  or  tenement  and  premises,  now  numbered  119, 
in  Crawford  Street,  in  the  parish  of  St.  Mary-le^bone^  in 
the  county  of  Middlesex,  are  held,  which  said  premises 
you  now  hold  under  an  agreement  for  a  lease,  bearing 
date  the  1st  day  otJune,  1835,  there  is  contained  in  such 
lease,  a  covenant  not  to  use  the  said  messuage  or  tene- 
ment and  premises  for  the  trade  of  a  victualler,  or  as  a 
public-house,  or  for  a  beer-shop,  or  coffee-shop,  or  for 
any  other  art,  trade,  or  business  whatsoever.  I  hereby, 
as  the  agent  for  John  Nash,  give  you  notice  not  to  use 
the  said  messuage,  or  tenement  and  premises,  for  the  said 
trade  of  a  victualler,  or  as  a  pubIic*house,  or  for  a  beer- 
shop,  or  coffee-shop,  or  for  any  other  art,  trade,  or  busi- 
ness whatsoever.  And  I  hereby  further  give  you  notice, 
that  you  will  be  held  responsible  and  liable  for.  any  da- 
mages or  expenses  the  said  John  Nash  may  sustain,  or  be 
put  to,  by  your  committing  a  breach  of  the  above-men- 
doned  covenant.  John  Nash." 

He  also  stated,  that,  a  short  time  after  Michaelmas,  he 
had  applied  to  the  defendant,  and  made  a  demand  of  the 
rent  due  up  to  Michaelmas  for  the  premises,  and  which 
the  defendant  offered  to  pay,  provided  he  would  give  him 
an  indemnity  against  Mr.  Portman^s  demand ;  but  which 
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he  refused  to  givei  and  the  defendant  refused  to  pay  the  Exeh.  o/Pieat, 
rent.    He  also  admitted  that  this  ejectment  had  been  com-  ' 

menced  upon  his  own  authority,  without  any  communica- 
tion with  his  father,  who  was  too  ill  to  attend  to  business. 
The  Lord  Chief  Baron  was  of  opinion,  that  this  did 
not  amount  to  a  waiver  of  the  forfeiture ;  and  he  left  it  to 
the  jury  to  say,  whether  the  defendant  had  erected  a 
shop-front  according  to  the  agreement.  The  jury  having 
found  a  verdict  for  the  plaintiff— 

Erie,  in  Hilary  Term  last,  moved  for  a  new  trial,  on 
two  grounds :  ^rsi,  that  the  evidence  tendered  was  ad- 
missible; and,  secondly,  that  the  plaintiff  had  waived 
the  forfeiture.  First,  he  contended,  that  the  evidence 
was  admissible  to  explain  what  the  parties  intended  by 
the  words  **  shop-front"  in  the  agreement,  because,  if 
by  the  terms  of  the  lease  from  the  ground  landlord,  the 
carrying  on  a  trade  in  a  shop  would  create  a  forfeiture  of 
the  term,  it  might  fairly  be  assumed  that  the  meaning  of 
the  words  used  in  the  agreement  was  different  from  that 
which  they  purported  to  express.  But  the  Court  were 
clearly  of  opinion  that  the  evidence  was  inadmissible  for 
this  purpose.  Lord  Abinger,  C.  B.,  observing,  that  it  was 
a  question  whether,  in  construing  a  contract  between  A. 
and  B>9  you  might  call  in  aid  a  contract  between  A.  and 
C,  to  shew  the  meaning  of  the  former  contract.  The 
Court,  however,  granted  a  rule  to  shew  cause^  on  the 
ground  of  the  waiver  of  the  forfeiture ;  against  which — 

Bampas,  Serjt.,  on  a  former  day  in  this  term,  shewed 
cause. — First,  the  demand  of  rent  was  no  waiver  of  the 
forfeiture,  because,  by  the  terms  of  the  agreement,  the 
lessor  of  the  plaintiff  had  not  only  a  right  to  enter,  but 
the  agreement  was  to  be  null  and  void.  There  is  a  dis- 
tinction between  this  case  and  the  case  where  there  is  a 
proviso  for  re-entering  for  breach  of  covenants,  as  there 

ee2 
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Enh.  </  Pkmt,  the  lessor  has  an  option  to  avoid  the  lease,  or  to  waive 
the  forfeiture.  Doe  d.  Brian  v.  Bands  (a).  But  this 
cannot  be  waived,  as  it  becomes  null  and  void  on  the 
stipulation  not  being  performed.  It  is  in  the  nature 
of  a  condition  precedent.  [Parket  B. — You  argue,  that 
if  it  is  to  be  absolutely  void,  the  forfeiture  cannot  be 
waived;  but  the  argument  on  the  other  side  is,  that 
there  is  no  difference  as  to  that,  since  the  case  of  Doe  v. 
Bands.  In  that  case  the  tenant  wanted  to  shew  that 
the  lease  was  void  by  his  own  act,  arguing  that  he  might 
take  advantage  of  his  own  wrong ;  but  the  Court  held, 
that  as  long  as  the  landlord  chose  to  say  it  was  not  void, 
the  tenant  should  not  be  allowed  to  say  that  it  was.]  But, 
secondly f  even  supposing  that  it  was  not  null  and  void, 
unless  the  landlord  chose  to  say  so,  the  demand  of  rent 
alone  does  not  amount  to  a  waiver  of  the  forfeiture.  No 
case  suggests  that  a  demand  of  rent  is  sufficient.  It 
is  not  an  act  which  admits  an  existing  tenancy.  [Parkes 
B. — In  Greenes  case  (6),  calling  the  party  a  tenant,  in  a 
receipt  for  by*gone  rent,  was  held  to  be  sufficient  evi- 
dence of  a  waiver ;  and  that  though  the  receipt  of  the 
rent  would  not  be  a  waiver,  yet,  that  the  calling  him  tenant 
in  the  receipt  was.  You  may  say,  that  a  demand  of  rent 
is  not  a  forfeiture,  because  the  landlord  in  effect  says, 
if  you  will  pay  me  the  rent,  I  will  accept  you  as  te- 
nant, and  the  tenant  does  not  do  so ;  therefore  it  is  in- 
complete: some  distinct  act  ought  to  be  done,  to  con- 
stitute a  waiver.]  All  the  cases  where  it  has  been  held 
that  acceptance  of  rent  due  subsequent  to  a  forfeiture 
amounts  to  a  waiver  of  the  forfeiture,  are  cases  where 
the  individual  act  is  not  the  act  of  one  party  only,  but 
where  one  pays  and  the  other  receives  the  rent,  and  the 
tenant  suffers  a  loss  by  the  payment  of  the  rent.  The 
landlord,  having  gained  an  advantage  by  treating  him  as 
tenant,  is  not  allowed  afterwards  to  say  that  he  is  not 

(a)  4  B.  &  Aid.  401.  (6)  Cro.  EUz.  3. 
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teaabt.  ThirMy^  the  son  had  do  sufficient  agency  to  autho-  Btch.  oj  PUas, 
rize  him  to  waive  the  forfeiture.  He  was  not  his  fistther's 
general  agent,  but  merely  acted  for  him  whilst  he  was 
too  ill  to  attend  to  business  himself.  The  agent's  know* 
ledge  of  the  forfeiture  is  not  equal  to  the  knowledge  of 
the  lessor^  unless  it  is  shewn  that  he  has  a  general  authority 
to  do  any  thing  with  the  property.  If  he  has  not  the 
power  to  sell  the  estate,  how  can  he  have  authority  to  do 
ah  act  which  deprives  his  principal  of  the  estate?  The 
son  might  have  an  authority  to  receive  the  rent,  but  it  was 
an  authority  limited  to  that  extent.  [Alderson,  B. — The  re- 
ceipt of  rent,  after  a  forfeiture,  might  make  the  party  tenant 
from  year  to  year  against  the  lessor.  By  receiving  the  rent, 
the  lessor  is  supposed  to  have  said  that  he  is  tenant  from 
year  to  year ;  he  thereby  becomes  tenant  from  year  to  year. 
Lord  Abinger,C.  B. — ^The  question  which  has  been  raised 
is,  whether  a  demand  of  rent  would  create  a  tenancy  from 
year  to  year?  The  Court  is  inclined  to  think  that  it 
would  not.] 

Barstato,  on  a  subsequent  day,  was  heard  in  support  of 
the  rule. — ^As  to  the  words,  that  the  agreement  shall  be 
absolutely  void,  in  addition  to  the  case  of  Doe  v.  Bancks, 
the  subsequent  case  of  Amsby  v.  Woodward  (a)  is  a  de- 
cisive authority  to  shew,  that  where  the  words  are  like 
those  in  this  agreement,  the  landlord  may  waive  a  for- 
feiture by  the  acceptance  of  rent  accrued  due  subse- 
quently to  the  forfeiture.  Then,  as  to  the  authority  of  the 
son,  he  was  the  agent  of  his  father,  and  had  authority  as 
such  to  bind  his  father  by  the  demand  of  rent,  which 
amounted  to  a  waiver  of  the  forfeiture.  The  evidence 
shews' that  he  conducted  the  whole  of  his  father's  busi- 
ness, and  it  does  not  appear  that  there  was  any  limit  to 
his  agency;  and  from  his  demand  of  the  rent,  it  may  fairly 
be  presumed  that  he  had  authority  to  receive  it. 

(a)6B.&C.519;  9D.&R.5d6. 
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Exeh.  of  Pleoi, 
1836. 


Lord  ABiNOBRy  C.  B. — You  have  succeeded  in  shew- 
ing thatf  according  to  the  authorities,  your  construction 
of  the  words  •*  null  and  void,"  in  the  agreement,  is  the 
correct  one.  But  the  Court  think  there  is  very  great 
difficulty  as  to  the  question  of  the  son*s  agency,  and  we 
are  of  opinion  that  there  is  not  sufficient  evidence  of  his 
authority  to  waive  the  forfeiture. 


Parke,  B. — The  whole  turns  on  the  point,  whether  the 
son  had  authority  to  waive  the  forfeiture.  It  seems  to 
me,  that  the  son  had  probably  an  authority  to  receive 
the  rent,  but  not  to  grant  a  new  lease,  by  waiving  the 
forfeiture  of  the  former  one.  If  it  had  been  proved  that 
the  father  had  had  notice  of  the  alterations,  and  he  had  still 
allowed  the  son  to  receive  the  rent,  the  forfeiture  might 
have  been  waived.  But  that  was  not  proved,  and  the  ques- 
tion of  waiver  does  not  therefore  distinctly  arise  in  this  case. 
If  it  had,  the  authorities  cited  shew  that  this  was  a  lease 
voidable  at  the  election  of  the  landlord.  Then  I  think 
that  an  absolute,  unqualified  demand  of  the  rent,  by  a 
person  having  sufficient  authority,  would  have  amounted 
to  a  waiver  of  the  forfeiture,  and  it  would  have  been  like 
the  case  I  cited  from  Croie*8  Report^' 

Alderson,  B.,  and  Gurney,  B.,  concurred. 

Rule  discharged. 


Bryant  v.  Glutton. 

A,,  being  in  tiie  X  RESPASS  for  assaulting  and  imprisoning  the  plaintiff. 
Mi^ii^'of  oTe    P'®*s,  first,  not  guilty ;  secondly,  a  special  plea  justifying 

King*t  Bench 

orison,  was  brought  up  to  that  Court  upon  an  order  of  the  Court,  and  charged  with  an  attachment 
lor  contempt;  upon  which  attachment  he  was  afterwards  detained  in  custody : — Htid,  that  tfctpaai 
was  maintainable  against  the  party  who  caused  the  order  to  be  served  on  the  Marshal;  disteniientt 
Lord  Abinger,  C.  B. 
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the  trespasses  under  an  attachment  issued  out  of  the  Court  £»ch.  0/  PUat, 
of  King's  Bench,  for  a  contempt  in  non-payment  of  costs  ^  '  ^ 
pursuant  to  the  Master's  attocaimr.  Replication,  de  in-'  Brtant 
jurid.  At  tlie  trial  before  Lord  Alnnger,  C.  B.,  at  the  Mid'  clut'xon. 
dlesex  Sittings  after  last  Michaelmas  Tenoy  the  p]aintiff*a 
counsel  opened  the  following  case : — That  the  plaintiff, 
heing  in  the  custody  of  the  Marshal  of  the  King's  B^ich 
prison,  was  brought  up  to  that  Court  by  an  order  ob- 
tained by  the  defendant,  and  served  upon  the  gaoler  by 
the  defendant's  clerk,  the  defendant  being  an  attorney; 
that,  on  being  brought  up,  he  was  committed  by  the  Court 
to  the  same  custody  on  an  attachment  for  non-payment  of 
costs,  and  was  detained  in  prison  thereon  for  the  space  of 
four  years  and  a  half.  It  appearing,  in  answer  to  an  in- 
quiry from  the  Lord  Chief  Baron,  that  it  could  not  be 
shewn  that  the  defendant  had  personally  interfered  in  the 
imprisonment^  he  nonsuited  the  plaintiff,  being  of  opinion 
that,  under  such  circumstances,  the  defendant  was  not 
liable  in  trespass ;  and  that,  if  any  action  were  maintainable 
at  all,  it  must  have  been  an  action  on  the  case,  provided 
malice  could  be  proved ;  and  that  it  was  not  necessary  to 
go  into  the  issue  on  the  second  plea,  as  the  general  issue 
was  an  answer,  the  plaintiff  not  having  been  guilty  of  any 
trespaito.  Bompas,  Serjt.,  in  Hilary  Term  obtained  a  rule 
to  shew  cause  why  the  nonsuit  should  not  be  set  aside, 
relying  oti  Bates  v.  Pilling  (a). 

Plaii  now  shewed  cause. — The  nonsuit  was  right,  as 
there  was  no  evidence  offered  of  any  imprisonment  by  the 
defendant,  the  imprisoning  him  under  the  attachment 
being  the  act  of  the  Court  of  King's  Bench  in  awarding 
the  attachment.  The  defendant  is  no  more  liable  in  tres- 
pass than  a  prosecutor  would  be  who  presents  an  indict- 
ment to  a  grand  jury,  and  which  is  afterwards  found  by 

(a)  6B.&C.d8;  9D.&R.44. 
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Eteh.  0/ Pfaof,  them.  [Parke,  B.— The  defendant  put  the  Court  in 
motion^  and  he  took  the  order  on  which  the  plaintiff  was 
imprisoned  under  the  attachment,  and  senred  it  on  the 
gaoler.  Suppose  that  order  was  irregular,  how  is  that  to 
be  shewn  under  the  plea  of  the  general  issue?]  The 
plaintiff  was  already  in  custody,  and  it  was  the  Court  that 
awarded  the  attachment  against  him.  [Lord  Abinger, 
C.  B. — ^If  a  man  does  any  act  which  is  primd  fane  a  tres- 
pass, he  must  justify  that  act  by  shewing  the  authority 
under  which  he  acted ;  as^  for  bstance,  if  there  be  a  judg- 
ment against  a  party,  and  a  process  is  bsued  to  take  him 
in  execution,  and  the  sheriff  takes  him  on  that  process,  he 
must  shew  his  authority  for  doing  so ;  but  where  the  party 
only  does  that  which  brings  him  into  judgment,  and  the 
Court  sends  him  to  prison,  the  imprisonment  is  the  act  of 
the  Court,  and  it  is  no  trespass  in  him.  Here,  the  plaintiff 
was  not  taken  into  custody,  as  he  was  already  in  custody, 
and  it  was  the  Court  who  ordered  his  detention.] 

Bampas,  Serjt,  eonirh,  was  stopped  by  the  Court 

Parke,  B. — It  appears  to  me  that  this  rule  ought  to  be 
made  absolute.  The  Marshal  would  not  have  detained 
him  if  the  attachment  had  not  been  lodged  :  then,  is  not 
that  the  act  of  the  defendant?  I'he  act  complained  of  is 
one  which  was  done  in  consequence  of  the  act  of  the^ 
defendant  himself.  The  pUdntiff  has  been  brought  into 
Coprt  in  consequence  of  the  act  of  the  defendant,  and  he 
is  called  upon  to  justify  that  act.  Thb  question  arose  on 
the  general  issue.  It  appears  to  me  that  the  case  was 
stopped  too  soon,  and  that  the  facts  which  were  stated 
called  upon  the  defendant  to  justify  them. 

BoLLAMD,  B. — ^I  am  of  the  same  opinion.  It  appears 
to  me  that  the  defendant  was  the  moving  cause  of  the 
plaintiff's  imprisonment,  and  he  could  not,  under  the 
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general  isBue,  shew  that  the  imprisonment  was  the  act  of  ^«*-  *if  ^^<»» 
the  Court.    The  judgment  ought  to  have  been  pleaded  as  ^ 

a  justification.  Brtant 

Glutton. 

Aldebson,  B. — ^I  am  of  the  same  opinion.  The  defen- 
dant takes  a  piece  of  paper  to  the  Marshal,  and  the  Mar- 
shal keeps  the  plaintiff  in  custody  in  consequence  of  that 
piece  of  paper  having  been  delivered  to  him.  The  defen- 
dant ought  to  justify  that  act.  If  the  argument  for  the 
defendant  be  correct,  why  do  we  impose  terms  that  parties 
shall  not  bring  actions?  Under  the  general  issue^it  is 
sufficient  to  shew  an  imprisonment  by  the  act  of  the  defen- 
dant, and  that  the  plaintiff  was  detained  in  custody  in 
consequence  of  that  act.  The  plaintiff  proposed  to  do  so, 
and  therefore  I  think  the  nonsuit  was  wrong. 

Lord  Abinoeb,  C.  B. — ^There  must  in  this  case  be  a 
new  trial,  but  I  still  retain  the  same  opinion  that  I  ex- 
pressed at  the  trial.  I  do  not  consider  that  the  imprison- 
ment must  be  taken  to  be  the  act  of  the  defendant  himself. 
Here  the  Marshal  was  the  officer  of  the  Court.  The  mere 
act  of  serving  a  person  who  already  has  a  party  in  custody 
with  a  writ,  directing  him  to  keep  him  in  custody,  does 
not  make  the  party  who  so  serves  it  a  trespasser.  Take 
the  case  of  a  detainer  lodged  against  a  prisoner;  the 
lodging  of  it  is  not  of  itself  an  act  of  trespass  so  long  as 
he  remains  in  custody  under  the  former  process.  The 
rest  of  the  Court  seem  to  think  that  the  act  of  bringing  up 
the  plaintiff,  to  be  charged  with  the  attachment,  made  it 
a  new  custody.  I  do  not  say  that  it  may  not  be  so,  but  I 
incline  to  think  that  it  is  not,  as  the  detainer  was  the 
act  of  the  Court.  The  Marshal  has  him  in  his  custody ; 
and  if  the  Court  of  King^s  Bench  removed  into  another 
county,  the  Marshal  must  go  also,  and  take  his  prisoner 
with  him.    There  nust,  however,  be  a  new  trial. 

Rule  absolute. 
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Exeh.  of  Pleat, 
1836. 


"  Duckworth  v.  Alison. 

Bymrticiesof  AsSUMPSIT  for  goods  sold  and  delivered,  and  work 
Xriog^nd '  and  labpur.  The  defendant  pleaded  several  pleas,  the 
wiJ^ho^for  ^^^^^  ^^  ^^^^^  ^»8,  as  to  56/.,  parcel  &c.,  that  by  certain 
*  ^*^  ^'wd '  articles  of  agreement  between  the  plaintiff  of  the  one  part, 
that  in  the  event  and  the  defepdant  and  Archibald  Mansfield  of  the  other 
not  bein^com-  V^^^f  ^^  ^^^  rccited  that  the  defendant  was  the  owner  of  a 
Sonihi°t£>"*  warehouse  and  premises  in  Liverpool,  and  that  he  had 
builder  should  contracted  and  agreed  with  the  plaintiff  for  the. alter- 
to  the  penon  ing  and  repairing  of  the  said  warehouse  for  the  sum  of 
wmrTrteTto***  S**'*  *9'-*  ^"  ^^®  manner  and  upon  the  terms  in  the  said 
do  the  work  51.  articles  after  expressed  and  referred  to,  upon  the  express 
every  week,  Condition  that  the  plaintiff  should  find  and  procure  good 
be^dedttcted  ^  ^^^  sufficient  surcty  for  the  due  and  faithful  performance 
from  the  ^f^he  said  contract,  aiid  that  the  said  A.  Mansfield  had 

amount  which  '  *^ 

might  remain  agreed  to  join  in  and  execute  the  said  articles  a3  the  surety 

compieUonof  .of  the  plaintiff,  in  the  manner  thereinafter  expressed; 

HeJ^insM^  and  in  and  by  the  said  articles,  the  plaintiff  and  the  said 

action  brought  ^.  Mansfield  did  for  themselves  jointly  as  well  as  seve- 

that  the  em-  rally,  and  for  their  joint  and  several  heirs,  executors,  and 

ut?ed,'after^'^'  administrators,  covenant,  promise,  stipulate,  and   agree 

having  paid  the  ^q  ^n^j  ^itj^  f\^Q  defendant,  his  executors,  and  administra- 

contract  price, 

to  set  off  the  pe-  tors,  that  the  plaintiff  should  and  would,  on  the  day  of  the 
extraw?rk|and  date  of  the  Said  articles,  proceed  to  alter,  repair,  and  build 
doubfe  r^med  ^^^  aforesaid  warehouse,  conformable  to  a  certain  plan  to 
either  to  deduct  the  Said  articles  annexed,  and  under  the  direction  of  John 
Broadbent  of  Liverpool^  architect  and  surveyor,  in  every 
branch  and  department  of  business,  as  might  be  requisite 
for  the  carrying  on  and  completing  the  work,  according 
to  the  stipulations  in  the  said  articles  in  that  behalf  men- 
tioned, in  a  substantial  and  workmanlike  manner,  in  three 
months  from  the  date  of  the  said  articles ;  and  in  the  event 
of  the  said  work  not  being  fully  and  effectually  completed 
in  the  aforesaid  period  to  the  satisfaction  and  approval  of 


it  or  recover  it. 
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the  said  J.  Broadbent,  he,  the  plaintiff,  should  farfeii  and  EMth.rfPhat, 
pay  to  the  said  defendant  the  sum  of  5L  weekly  and  every 
week  he  should  be  engaged  in  such  work  beyond  the  said 
period  of  three  months,  such  penalty  or  forfeiture  to  be  cfe- 
ductedfrom  the  amount  which  might  remain  owing  from  the 
defendant  to  the  plaintiff  on  the  satisfactory  completion  of 
the  aforesaid  work :  in  consideration  whereof,  and  of  the 
aforesaid  covenants,  conditions,  and  agreements  heing  fully 
complied  with,  the  defendant  did  by  the  said  articles  cove- 
nant, promise,  and  agree  to  and  with  the  plaintiff,  his  exe- 
cutors and  administrators,  in  mannerfolIowing,that  is  to  say, 
that  he  the  defendant  should  and  would  pay,  or  cause  to  be 
paid,  at  the  times  and  in  manner  in  the  uid  articles  after 
mentioned,  unto  the  plaintiff,  the  several  sums  therein  spe- 
cified, making  together  the  total  sum  of  815/.  19^.;  as  by  the 
said  articles,  reference  being  thereunto  had,  would  appear. 
And  the  defendant  alleged,  that  though  the  plaintiff  duly 
proceeded  to  alter,  repair,  and  build  the  said  warehouse^ 
under  the  directions  of  the  said  J.  Broadbent^  in  pursuance 
of  the  said  articles,  yet  the  plaintiff  did  not  do,  execute, 
and  perform  all  and  singular  the  covenants  and  stipulations 
in  the  said  articles  in  that  behalf  mentioned  in  a  substantial 
and  workmanlike  manner  in  three  months  from  the  date  of 
the  said  articles;  but  the  defendant  said,  that  on  the 
contrary  thereof,  the  said  work  was  not  fully  and  effectually 
completed  in  the  aforesaid  period  to  the  satisfaction  of  the 
said  /.  Broadbent,  nor  until  the  lapse  of,  to  wit,  eleven 
whole  weeks  after  the  end  of  and  beyond  the  said  period^ 
during  the  whole  of  which  the  said  work  was  incomplete; 
and  the  plaintiff  was,  during  each  of  the  said  eleven  weeks 
beyond  the  said  period,  engaged  in  the  said  work,  whereby 
and  by  force  of  the  said  articles,  the  plaintiff  became  liable 
to  pay  to  the  defendant  the  sum  of  55/.,  being  after  the 
r^te  of  5/.  weekly,  and  for  each  of  the  said  eleven  weeks 
beyond  the  period  during  which  the  plaintiff  was  so  en- 
gaged in  the  said  work  as  aforesaid.    And  the  defendant 
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jBxeA.  rfPUai,  gaith,  that  he  did,  before  the  commencement  of  this  suit, 
1836. 

at  the  times  and  in  manner  in  the  said  articles  mentioned 

and  provided  for,  pay  to  the  plaintiff  the  said  total  sum  of 
81C/.  19s.  for  and  in  respect  of  the  said  work  in  the  said 
articles  mentioned,  without  deducting  or  retaining  there- 
from the  said  sum  of  55L,  or  any  part  thereof*  And  the 
defendant  saith,  that  the  said  sum  of  55L,  and  every  pait 
thereof,  was  at  the  commencement  of  this  suit,  and  still  is, 
due  from  the  plaintiff  to  the  defendant,  by  virtue  of  the 
said  articles;  and  which  said  sum  equals  and  exceeds  the 
damages  sustained  by  the  plaintiff  by  reason  of  the  non- 
performance by  the  defendant  of  the  said  several  promises 
in  the  declaration  mentioned,  so  far  as  the  same  relate  to 
the  said  sum  of  55iL,  parcel  &c. : — ^and  the  plea  concluded 
by  offering  to  set  off  this  sum.  The  plaintiff  replied  that 
the  defendant  did  not  pay  the  815/.  I9s.,  and  that  he  did 
not  owe  the  said  sum  of  B5L 

At  the  trial  before  Parke,  B.,  at  the  last  Liverpool 
Assizes,  the  jury  found  a  verdict  for  the  defendant. 


Alexander  now  moved  to  enter  up  judgment  for  the 
plaintiff  on  the  third  issue,  non  obstante  veredicto. — ^The 
plea  admits  that  there  was  work  done  by  the  plaintiff  to 
the  amount  of  55/.,  which  was  not  within  the  contract  It 
admits  that  sum  to  be  due  independently  of  the  contract ; 
and  then  the  defendant  seeks  to  set-off  the  penalty  in- 
curred under  the  contract  against  the  extra  work,  after 
having  paid  the  whole  of  the  contract  price ;  this,  it  is  sub- 
mitted, he  is  not  entitled  to  do.  He  cannot  be  allowed  to 
obtain  the  penalty  except  in  the  mode  pointed  out  by  the 
articles  of  agreement,  that  is,  by  deducting  it  from  the  con- 
tract price.  He  could  not  recover  it  in  any  other  way. 
The  plea  admits  that  he  did  not  deduct  it,  and  he  cannot 
now  avail  himself  of  it,  having  waived  his  right  to  do  so. 


Parke,  B. — We  all  think  that  this  power  of  deducting 


BASTER  TERM,  6  WILL.  IT.  415 

the  penalty  from  the  contract  price  was  an  additional   E»eh.qfPieai, 
power.    There  is  an  absolute  covenant  to  pay  it^  which  is 
not  at  all  restricted  by  the  subsequent  part  of  the  contract. 
The  defendant  had  a  double  remedy,  either  to  set  it  off  as 
a  payment^  or  to  deduct  it  from  the  contract  price. 

Rule  refused. 


Harding  v.  Forshaw. 

A.CTION  to  recover  the  sum  of  S44/.  17^.  6d.  for  com-  An  action  for 
mission  on  the  purchase  and  sale  of  certain  lands  by  the  2!f!^"  commia- 

«  ^  non  on  the  pur- 

plaintiff  aS  the  commission  agent  of  the  defendant,  and  cbawofiand, 

*  ._,_-,,  rn.  _    and  all  matters 

for  money  paid  to  the  defendant  s  use.    The  cause  and  in  difference 

all  matters  in  difference  between  the  parties  were  referred  J^nTwerere- 

to  arbitration  at  the  last  Ztp^rpoo/ Summer  Assizes,  under  ^*^j^!°j,"**' 

an  order  o(  Nisi  PriuSf  by  which  it  was  ordered,  that  of  the  suit  and 

*'  the  costs  of  the  suit,  and  of  the  reference  and  award,  and  awarT  and 

and  all  other  costs,  should  abide  the  event,  as  in  the  case  ^^^J^^^' 

of  a  trial  at  law  ;  final  judgment  to  be  entered  up  for  the  «^«»^!  ^"^ 

judgment  to  be 

plaintiff  or  the  defendant  according  to  the  award,  for  any  entered  up  for 
damages  or  costs  awarded  to  either  of  them,  and  execu-  defendant,  ac' 
tion  to  issue."    The  arbitrator  made  his  award  in  the  fol-  «>">*«»  *<>  the 

award,  for  any 

lowing  terms : — *'  First,  I  award  and  find  that  John  Hard-  damages  or 
ingf  the  plaintiff,  has  no  cause  of  action  against  John  to  either  of 
Forshaw,  the  defendant,  but  on  the  contrary;  and  I  do  ^^"0  t^fssuc!" 
award,  that  the  plaintiff  shall  pay  unto  the  defendant,  on  The  arbitrator 

awarded,  that 

&c.,  at  &c.,  the  sum  of  36/.  14tf.  4c/.,  which  sum  I  award  the  plaintiff  had 
and  find  to  be  due  and  owing  from  the  plaintiff  to  the  de-  uon^^nst^tbe 
fendant :  and  I  declare  that  my  award  is  not  intended  to  i^^!"^^,  V^^ 

^  that  the  plain- 

tiff should  pay 
to  the  defendant  the  sum  of  362.  18«.  4^«,  which  he  found  to  be  due  and  owing  from  the  plaintiff 
to  the  defendant.  The  arbitrator  then  declared  that  his  award  was  not  intended  to  exclude  the 
plaintiff  from  the  receipt  of  his  commission  on  certain  land  purchased,  to  which  he  would  be  en- 
titled under  a  certain  agreement: — HeUd^  that  the  arbitrator  had  no  power  given  him  to  order  a 
verdict  to  be  entered,  but  merely  to  decide  whether  the  plaintiff  had  any  cause  of  action  against 
the  defendant;  and  that  the  award  was  sufficiently  final. 
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Sxek.  of  PUasf  exclude  the  said  John  Harding  from  the  receipt  of  his- 

-    commission  on  the  land  purchased  from  Mr*  CuUhaw,  at 

Haeoimo      Edge  Hill,  which  he  will  be  entitled  to  receive  according 

FoRSHAw.     to  the  terms  of  an  agreement  marked  B.,  and  signed  by 

the  said  John  Forshato.** 

Addison,  in  Hilary  Term  (a)  last,  moved  to  set  aside 
the  award  on  the  ground  that  it  was  not  final.  The  arbi- 
trator has  awarded  that  the  plaintiff  has  no  cause  of  ac- 
tion ;  but  he  has  not  said  how  the  cause  was  to  be  deter- 
mined ;  and  it  is  impossible  for  the  Court  to  say  for  whom 
the  arbitrator  intended  that  the  verdict  should  be  en- 
tered. {^Parke,  B. — It  ought  to  be  entered  up  as  on  a  judg- 
ment by  confession.]  It  is  submitted  that  the  arbitrator 
ought  to  have  said  so  in  express  terms.  [Alderson,  B. — 
He  has  awarded  that  the  plaintiff  has  no  cause  of  action, 
and  that  a  sum  of  money  is  due  and  owing  from  the  plain- 
tiff to  the  defendant;  is  not  that  deciding  for  the  defen- 
dant against  the  plaintiff?]  Unless  he  award  how  the 
verdict  is  to  be  entered  up,  the  costs  cannot  be  taxed. 
In  Norris  v.  Daniel  (&),  where  the  costs  of  the  action  and 
of  the  award  were  to  abide  the  event  of  the  award,  and 
the  arbitrators  awarded  that  the  plaintiff  had  a  good  cause 
of  action  on  five  out  of  eight  counts ;  that  the  defendant 
should  pay  5/.  damages ;  and  that  no  further  proceedings 
should  be  had  in  the  action ;  it  was  held,  that  there  was 
no  award  as  to  three  counts — ^no  event  to  authorize  the 
taxation  of  costs  on  those  counts;  and  that  no  part  of  the 
award  could  stand.  IParke,  B. — That  is  not  like  the 
present  case,  because  here,  the  arbitrator  has  decided 
that  the  plaintiff  has  no  cause  of  action.]  In  Leeming 
V.  Feamley  (c),  where  a  replevin  suit  and  all  matters 
in  difference   touching  the    distress  were  referred,   the 

(a)  The  Reporters  were  not  en-  {b)  10  Bing.  507 1 4M.  &  Scott, 

abled  to  procure  the  papers  in  383. 

time  for  this  case  to  appear  in  iU  (c)  6  B.  &  Ad.  403;  2  Nev.  & 

proper  place.  Man.  232. 
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costs  of  the  suit  to  abide  the  event,  and  the  arbitrator  £'«^  ^S  Pffot, 

1836* 
awarded  that  the  rent  was  14/.,  and  that  6/.  were  due  -> 

for  rent  at  the  time  of  the  distress;  that  the  plain-  Haroino 
tiff  should  pay  the  defendant  6/.^  and  that  the  action  fobsbaw. 
should  be  no  further  prosecuted ;  it  was  held^  that  the 
award  did  not  shew  who  ought  to  pay  the  costs  which 
were  to  abide  the  event  of  the  suit ;  and  consequently,  that 
it  was  not  final.  It  certainly  did  not  appear  for  what  rent 
the  defendant  had  avowed.  [Parke,  B. — It  was  put  on 
that  ground.]  In  Grundy  v.  Wilson  {a),  where  the  arbi- 
trator found  one  issue  for  the  defendant,  and  awarded  the 
payment  of  rent  due  to  him,  but  ordered  no  verdict  or 
judgment  to  be  entered ;  it  was  held»  that,  the  defendant 
was  not  entitled  to  enter  up  judgment  in  the  action  for 
the  rent  and  the  costs  of  the  action,  which  had  been  taxed 
to  him.  That  was  a  strong  case,  for  there  the  merits  of 
the  case  had  been  disposed  of  by  the  arbitrator.  [Parke, 
B. — Here  the  arbitrator  decides,  that  the  plaintiff  has  no 
cause  of  action.  The  arbitrator  had  no  power  given  him 
to  order  a  verdict  to  be  entered  up.  All  that  he  had  to 
decide  was,  whether  the  plaintiff  had  any  cause  of  action, 
and  then  judgment  was  to  be  entered  up  according  to  his 
decision  upon  that  point]  Secondly,  the  award  is  not 
final  in  another  respect,!yfor  he  declares  that  it  is  not 
to  preclude  the  plaintiff  from  the  receipt  of  his  commis- 
sion on  the  land  purchased  from  Mr.  Culshaw,  which  he 
will  be  entitled  to  receive  under  a  certain  agreement.  In- 
stead of  settling  that  difference  between  the  parties,  he 
leaves  it  undisposed  of. 

Parke,  B. — He  says  that  there  is  nothing  due  at 
present. 

Alderson,  and  Gurney,  Bs.,  concurred. 

Rule  refused, 
(a)  7  Taunt.  700. 


«8 
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Exeh,  of  PUas, 
1836. 


The  lapse  of 
twenty  yean 
from  the  time 
of  making  a 
contract  to  be 
performed  in 
fiUmro,  is  not  of 
itself  evidence 
of  a  new  con- 
tract averred  to 
have  been  per- 
formed, and 
pleaded  as  an 
accord  and 
satisfaction  of 
the  original 


SiBONi  0.  KiRKMAM  and  Another^  Executors  of  Josbph 
KiBKMANj  deceased. 

X  HE  declaration  stated,  that  on  the  29th  of  October, 
1814,  the  plaintiff  was  about  to  leave  England,  and  had  de- 
livered a  certain  instrument,  of  the  value  of  40/.,  to  the  de- 
fendant's testator,  who  had  accepted  and  taken  it  in  ex- 
change, and  thereupon,  in  consideration  that  the  plaintiff 
had  agreed  to  purchase  of  him,  on  his  return  to  England,  a 
grand  piano  forte,  the  testator  undertook  to  sell  him  such 
grand  piano  forte,  and  to  be  accountable  to  him  for  the  said 
40L  in  part  payment  thereof.  It  was  then  averred,  that  the 
plaintiff  did  return  to  England  afler  the  death  of  the  tes- 
tator, and  offered  to  purchase  a  grand  piano  forte,  and 
to  pay  the  reasonable  price  thereof,  after  deducting  the 
said  AOL,  but  that  the  defendants  refused  to  sell  Pleas 
--firei,  non-assumprit  by  the  testator;  secondly,  that, 
after  the  making  of  the  promise  by  the  testator,  he  sold 
to  the  pliuntiff,  and  the  plamtiff  purchased,  a  grand  piano 
forte,  to  wit,  of  the  value  of  78/.,  in  consideration  and  ex- 
change of  the  said  instrument  delivered  to  the  said  testa- 
tor, and  of  a  certain  sum  of  money,  to  wit,  SSL,  then  paid 
by  the  plaintiff,  and  that  the  grigid  piano  forte  bought  by 
the  plaintiff  was  delivered  to  the  plaintiff,  and  had  and 
received  by  him  in  satisfaction  and  discharge  of  the  pro- 
mise of  the  testator.  The  replication  denied  the  facts  al- 
leged in  this  plea.  At  the  trial  before  Lord  Abinger, 
C.  B.,  at  the  sittings  in  London  after  last  Michaelmas 
Term,  the  plaintiff  put  in  the  agreement,  which  was  as 
follows: — 


*'  I  hereby  acknowledge  that  I  am  accountable  to  Sig- 
ner ^tftont  in  the  sum  of  iOL,  in  part  payment  of  a  grand 
piano  forte,  which  he  agrees  to  purchase  of  me  on  his  re- 
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turn  to  England^  the  said  sum  of  40/.  being  the  value  of  Exeh.  rf  Phot, 
an  instrument  which  I  have  taken  of  him  in  exchange. 

"  Joseph  KirimanJ* 
"  Broad  Street,  October  29,  1814.- 

It  was  proved  that  the  plaintiff  was  in  England  in  the 
year  4834,  but  it  did  not  appear  that  he  had  been  in  this 
country  since  about  the  tune  the  agreement  was  signed, 
until  that  year.  The  action  was  brought  more  than 
twenty  years  after  the  date  of  the  agreement. 

The  defendant's  counsel  offered  no  evidence,  but  sub- 
mitted to  the  jury  that  they  would  presume  that  the  con- 
tract was  satisfied  after  this  lapse  of  time.  His  lordship 
told  the  jury,  that,  as  the  plaintiff  had  not  proved  that  he 
had  not  been  in  England  since  the  time  the  contract  was 
signed  until  he  made  this  claim,  they  would  be  warranted 
in  presuming  a  satisfaction  of  the  original  contract.  The 
jury  having  found  a  verdict  for  the  defendant, 

Cresswellt  in  last  term,  obtained  a  rule  to  shew  cause  why 
there  should  not  be  a  new  trial,  on  the  ground  that  this 
was  a  misdirection,  because,  the  plea  being  specific,  and  con- 
taining an  allegation  of  a  precise  contract,  it  was  incum- 
bent upon  the  defendant  to  give  evidence  of  such  contract. 

Kelly  and  Hoggins  shewed  cause.  —  There  was  no 
misdirection  in  this  case,  and  the  verdict  may  well  be 
supported.  The  plea  in  effect  amounts  to  a  plea  of  per- 
formance of  the  contract  alleged  in  the  declaration,  and 
after  the  lapse  of  so  long  a  period  of  time  the  jury  would 
be  warranted  in  presuming  that  it  had  been  performed. 
It  must  be  taken  that  the  contract  was  executed  at  the 
time  it  bears  date.  Assuming  that  the  plaintiff's  return 
to  England  was  a  condition  precedent  to  the  performance 
of  the  contract,  there  was  no  evidence  to  shew  that 
he  had  not  been  in  England  between  that  date  and 
the  year  1834.    But  the  fact  of  the  return  is  not  an  essen- 

VOL.  I.  F   F  M.  w 
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£reA.  rf  PUa$,  tial  part  of  the  contract.  It  was  contemplated,  but  was 
not  made  part  of  the  contract.  [Bolkmdf  B. — Supposing 
the  plaintiff  had  died  abroad,  his  executors  would  have 
had  a  claim  on  this  contract,  although  in  that  case  he 
never  could  have  returned.]  In  order  to  make  the  return 
an  essential  part  of  the  contract,  it  must  be  shewn,  that 
if  he  had  not  returned,  this  deposit  of  40/.  could  not 
have  been  recovered.  Can  it  be  said  that  if  the  plain- 
tiff  had  died  after  he  went  abroad,  that  would  have 
put  an  end  to  the  contract,  and  that  his  executors  could 
not  sue  for  the  deposit  ?  The  question  on  these  facts  is, 
whether  the  jury  had  not  a  right  to  presume  that  the  con- 
tract had  been  performed.  [Parke,  B. — If  it  is  an  essen- 
tial part  of  the  contract  that  the  plaintiff  should  return  to 
England,  then  his  rights  did  not  accrue  until  he  returned.] 
It  is  8ubmitte(l  that  it  was  not,  and  that  the  same  presump- 
tion might  be  made  in  this  case  as  in  the  other  cases  where 
payment  is  presumed  after  a  long  lapse  of  time.  [Parke^ 
B. — ^Would  not  a  special  request  be  necessary  in  this 
case?  In  all  the  cases  which  you  refer  to,  no  request  or 
demand  was  requisite.  Suppose  the  plaintiff's  return  to 
England  was  essential,  would  not  a  request  be  necessary?] 
It  is  submitted  that  a  presumption  of  a  demand  would 
arise  after  a  lapse  of  twenty  years.  The  jury  were  asked 
to  presume  that  the  piano  forte  had  been  delivered;  if  a 
request  were  necessary,  then  they  might  presume  that  a 
request  had  been  made.  It  will  be  said  that  this  is  only 
a  special  plea  of  accord  and  satisfaction;  but  it  is  sub- 
mitted that  it  is  substantially  a  plea  of  performance.  It  only 
differs  from  a  distinct  plea  of  performance  in  stating  that 
the  instrument  was  accepted  in  satisfaction.  It  is  submitted 
that  the  case  was  properly  left  to  the  jury,  and  that  there 
was  abundant  evidence  to  warrant  their  finding. 

CressweU  and  Martin,  eoniri, — It  was  an  essential  part 
of  the  contract  that  the  plaintiff  should  return  to  England, 
as  that  was  the  event  on  which  the  performance  was  to 
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depend.  The  Statute  of  Limitations  would  only  begin  to  Exeh.afPieaM, 
run  from  the  return,  and  any  presumption  of  payment  or 
performance  would  only  arise  with  reference  to  the  same 
time.  Therefore  no  presumption  could  arise  before  that 
event  had  taken  place.  In  the  case  of  a  bond  more  than 
twenty  years  old,  and  where  there  has  been  no  payment  of 
interest,  nor  any  acknowledgment  of  the  existence  of  the 
debt,  the  presumption  of  law  is,  that  it  has  been  paid ;  but, 
if  it  be  shewn  that  the  party  is  out  of  the  country,  the  jury 
would  not  be  called  upon  to  make  any  such  presumption. 
Then  the  jury  ought  not  to  have  been  called  upon  to  make 
such  presumption  in  the  present  case.  But  even  if  this  were 
not  an  essential  part  of  the  contract,  this  plea  is  not  a  plea  of 
performance,  but  states  a  new  special  contract  by  which 
it  is  said  that  the  original  contract  was  superseded.  If  it 
had  been  pleaded  ^  a  plea  of  performance,  the  defendant 
must  have  given  some  evidence  of  it,  or  must  have  shewn 
the  plaintiff's  return  to  England  in  sufficient  time  for  the 
presumption  to  arise.  It  is  submitted  that  the]plaintiff  could 
not  have  demanded  the  piano  forte  whilst  he  continued 
abroad.  If  it  be  said  that  that  would  be  a  hardship 
upon  him,  the  entering  into  such  a  contract  was  his 
own  folly.  [ParkCf  B. — I  feel  a  difficulty  in  putting  that 
strict  construction  upon  this  agreement,  as  I  cannot  see  how 
the  plaintiff's  personal  return  could  have  been  of  any  impor- 
tance to  the  testator.]  It  might  have  been  of  great  impor- 
tance to  the  plaintiff  that  he  should  have  the  privilege  of 
purchasing  the  piano  forte  when  he  did  return,  and  Kirk" 
man  would  have  had  the  advantage  of  not  paying  the  40/« 
if  he  died.  [Lord  AUnger^  C.  B. — According  to  that  argu- 
ment, do  you  not  assume  that  the  contract  would  be  at  an 
end  if  Kirkman  died  ?]  It  is  submitted  not,  as  Kirkman's 
executor  would  be  bound  by  the  contract  of  his  testator. 
[Parke,  B. — It  is  implied  that  it  is  to  be  a  contract  for  a 
piano  forte  of  his  own  manufacture,  and  he  is  prevented 
by  the  act  of  God.    He  undertakes  to  make  the  article.] 

ffS 
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Eju^  cf  Pieoit  His  executors  would  be  liable  if  it  were  not  completed  ac- 
cording  to  the  contract.  [Lord  Ahingerf  C.  B. — I  appre- 
hend the  executors  of  a  deceased  person  are  not  bound  to 
carry  on  any  trade  whatever.  Here  the  testator  was 
dead  before  the  claim  was  made,  and  his  trade  had  ceased 
to  be  carried  on.]  Suppose  a  man  is  paid  beforehand  for 
building  a  ship,  which  must  take  a  considerable  time 
in  buildings  and  before  it  is  completed  he  dies,  it  is 
apprehended  that  if  the  executors  have  not  the  ship  ready 
at  the  time  when  the  contract  expires,  they  would  be 
liable.  [Lord  Abinger,  C.  B. — If  he  dies  before  the  con- 
tract is  complete,  the  executors  must  either  refund  the 
money,  or  get  some  other  person  to  complete  the  ship 
according  to  the  contract.  Parke,  B. — ^You  say  he  under- 
takes to  live  to  complete  it.  The  act  of  God  does  not  ex- 
cuse him,  if  he  makes  a  positive  contract.  It  is  laid  down 
in  RolTs  Abr.,  that  the  act  of  God  shall  not  excuse  him.] 
If  this  plea  be  taken  to  allege  a  new  contract,  which  was 
taken  in  satisfaction  of  the  original  contract,  it  ought  to 
have  been  proved  specifically.  If  it  be  taken  as  a  plea  of 
performance,  there  was  no  proof  that  the  plaintiff  ever 
was  in  England  after  his  departure  abroad  until  18S4, 
and  therefore  no  time  has  been  fixed  from  which  any  pre- 
sumption could  arise. 

Cur.  adv.  vuU. 

The  Court  afterwards  made  the  rule  absolute,  on  the 
ground  that  the  Lord  Chief  Baron  had  not  left  it  to  the 
jury  to  say  whether  they  found  the  specific  contract  al- 
leged in  the  plea  or  not. 

Rule  absolute  for  a  new  trial. 

The  case  was  again  tried  at  the  Sittings  in  Triniiy  Term, 
before  Parke,  B.,  when  the  evidence  being  nearly  the 
same  as  that  given  on  the  former  trial,  he  directed  the  jury 
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to  find  for  the  plaintiffs^  upon  the  ground  that  there  was  no  ^^\^^^* 
evidence  to  prove  the  plea.  The  jury  found  a  verdict  for 
the  plaintiffs,  and  the  defendant's  counsel  tendered  a  bill 
of  exceptions  to  the  summing  up  of  the  learned  Judge; 
but,  to  avoid  the  necessity  of  carrying  up  the  bill  of  excep- 
tions to  the  Court  of  en-or, 

Kelly  afterwards  moved  in  arrest  of  judgment. — The 
declaration  alleges  a  personal  contract  with  the  testator, 
and  therefore  a  piano  forte  of  the  testator's  own  manufac- 
ture was  to  be  purchased.     [Parie^  B. — How  does  that 
appear  on  the  record?    It  is  not  alleged  that  the  testator 
was  a  piano  forte  maker.]    It  is  to  be  implied  from  the 
contract  as  stated.   Then,  as  the  testator  was  dead  before 
any  demand   was  made,  his  executors  are  not  liable. 
[Parke,  B. — Executors  are  responsible  on  all  the  contracts 
of  the  testator  broken  in  his  lifetime,  and  there  is  only  one 
exception  with  regard  to  their  liability  for  contracts  broken 
after  his  death ;  that  is  this,  that  they  are  not  liable  in 
those  cases  where  personal  skill  or  taste  is  required.]  To 
enable  them  to  perform  this  contract,  the  executors  must 
carry  on  the  trade  of  the  testator,  which  they  cannot  be 
compelled  to  do,  and  therefore  it  never  could  have  been 
intended.     [Parke,  B. — That  is  not  necessary.    All  that 
the  executors  are  bound  to  do,  is  to  procure  a  grand  piano 
forte,  and  exchange  it  with  the  plaintiff.    This  is  like  the 
case  of  Quick  v.  Ludbarrow  (a),  where  the  testator  had 
covenanted  to  build  a  house,  and  the  executors  were  held 
bound  to    carry  on    the   building    after  the  testator's 
death.      Marsfutll  v.   Broadhurst{b)   was   the  converse 
of  that  case.    There,  the  testator  agreed  to  do  certain 
work,  and  died  before  the  work  was  begun.     The  exe- 
cutors did  the  work,  using  the  materials  of  the  testator ; 
and  it  was  held  that  they  might  recover  the  value  of  the. 
materials  in  an  action  by  them  in  their  representative 

(a)  3  Bulstr.  30.  (6)  1  Cr.  &  J.  403. 
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Etch,  of  Pleats  character.]  There  the  testator  had  brought  the  materials 
to  the  spot  to  commence  the  work. 

Lord  Abinger,  C.  B. — If  I  am  called  upon  to  give  any 
opinion,  I  at  present  think  there  ought  not  to  be  any  rule. 
On  the  former  occasion,  I  understood  that  the  declaration 
had  stated  that  Kirkman  was  a  piano  forte  maker.  I 
think  you  had  better  proceed  with  the  writ  of  error. 

Rule  refused. 


White  r.  Barrack  and  Another. 

An  anignment    DEBT  on  a  bail-bond  by  the  assignee  of  the  sherifi. 

b  inTaUd,  The  defendant  by  his  plea  traversed  the  assignment. 

if  executed  in         ^^  ^j,g  ^^al  before  Alderson,  B.,  it  was  proved  that  the 

tne  pretence  of  '       '  • 

and  attested  by  under-sheriff  executed  the  assignment  of  the  bail-bond  to 
tiie  action  and  the  plaintiff  in  the  plaintiff's  presence^  and  that  the  plain- 
Stert^tute"^"''  tiff,  together  with  another  person,  attested  the  execution 
4  2ffifi«,c.  16,1.  of  it.    PlatU  for  the  defendants,  submitted  that  this  was 

20,  requinng 

the  aisignment    not  a  valid  assignment,  inasmuch  as  it  was  not  executed  as 
plainly  i^tiie     required  by  the  4  Anne^  c.  16,  8.20,  in  the  presence  of 
SrSSTtdt^'^   and  attested  by  two  credible  witnesses ;  that  the  words 
neaiei,  which      credible  witnesses  must  mean  competent  witnesses ;  and 
tcKfltedpeiBooa.  that  the  plaintiff  being  one  of  the  two,  he  was  not  a  com- 
petent one,  on  the  ground  of  interest.   The  learned  Judge 
directed  the  jury  to  find  a  verdict  for  the  plaintiff,  but 
gave  the  defendants  leave  to  move  to  enter  a  nonsuit. 
Plait  having  in  Hilary  Term  last  obtained  a  rule  accord- 
ingly. 

Busby  now  shewed  cause. — ^The  statute  enacts,  "  That 
the  sheriff  or  other  officer,  at  the  request  and  costs  of  the 
plaintiff  in  such  action  or  suit,  or  his  lawful  attorney,  shall 
assign  to  the  plaintiff  in  such  action  the  bail-bond  or 
other  security  taken  from  such  bail,  by  indorsing  the  same. 
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and  attesting  it  under  his  hand  and  seal  in  the  presence  ^*^\^/^^"' 
of  two  or  more  credible  witnesses."    The  direction  to     y  ■   ^     ^ 
the  sheriff  is  to  attest  it  under  his  hand  and  seal  in  the       Whitb 
presence  of  two  credible  witnesses,  but  it  is  not  necessary      Barrack. 
that  there  should  be  any  attestation  by  witnesses  (a) ;  it 
is  sufficient  if  it  be  in  the  presence  of  two  witnesses.    Sup- 
posing the  plaintiff  not  to  be  a  competent  witness,  there 
would  still  remain  one,  and  the  under-sheriff  himself  may 
be  considered  as  one  of  the  witnesses,  and  he  would  be  a 
competent  witness.     [Lord  Abinger^  C.  B. — He  is  the  at- 
torney for  the  sheriff:  he  cannot  be  a  competent  witness.] 
Busby  then  referred  to  HeUiard  v.  Jennings  {b)^  Hokfflasi 
y.  Dowsing  (c),  and  Wyndham  y.  Cheiwynd  {d),  as  to  the 
meaning  of  the  word  credible  in  the  5th  section  of  the 
Statute  of  Frauds  respecting  the  attestation  of  wills. 

Per  Curiam. — ^The  words  of  the  statute  of  Anne  imply 
that  the  witnesses  shall  be  disinterested  persons,  not  the 
sheriff  nor  the  plaintiff.  It  contemplates  that  they  shall 
be  two  different  persons  from  the  assignor  and  assignee. 

Rule  absolute. 

(a)  PhiUppt  ?.  Barker,  1  Scott,      514. 
322.  (c)2Stra.l26d. 

{b)  1  Ld.  Raym.  605 ;  Carthew,         (d)  4  Bum's  Eccl.  Law,  90. 


Mills  v.  Joseph  Barber. 

Assumpsit  against  the  acceptor  of  a  bill  of  exchange  Auvmptit  by 
drawn  by  one  Samuel  Barber  upon  the  defendant  for  the  ^*|jj,t°hrac- 
sumoflOO/.,  payable  two  months  after  date  to  the  order  ceptorofabiu 

of  exchange. 

Flea — that  the 
defendant  accepted  the  bill  for  the  accommodation  of  the  drawer,  and  that  the  drawer  did  not  giT0» 
Bor  did  he  the  defendant  reoeiTC,  any  consideration  for  his  accepting  or  paying  the  bill;  that  the 
drawer  indoned  the  bill  to  the  plaintiff  without  any  consideration,  and  that  the  plaintiff  held  the 
hill  without  consideration.  Replication — ^that  the  drawer  indorsed  the  bill  to  the  plaintiff  for  a 
good  and  valuable  consideration : — Held,  that  it  was  not  incumbent  on  the  plaintiff  to  begin,  and 
prove,  in  the  first  instance,  that  he  gave  value  for  the  bill;  but  that  the  rule  is  otherwise,  where  the 
title  of  the  holder  is  impeached  on  the  ground  of  fraud,  duress,  or  that  the  bill  h»i  been  lost  or 
stolen. 
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Ejreh.  of  Pkas,  of  the  drawer,  and  by  him  indorsed  to  the  plaintiff.  The 
^^^^'  defendant  pleaded  that  he  accepted  the  bill  at  the  request 
and  for  the  accommodation  of  the  said  Samuel  Barber, 
and  that  the  said  Samuel  Barber  did  not  give,  nor  did  he 
the  defendant  have  or  receive,  any  value  or  consideration 
for  his  the  defendant's  accepting  or  paying  the  said  bill  of 
exchange;  that  the  said  Samuel  Barber  indorsed  the  said 
bill  to  the  plaintiff  without  any  value  or  consideration,  and 
that  the  said  Samuel  Barber  and  the  said  plaintiff  haveal- 
ways  respectively  held  the  said  bill  without  any  value  or  con- 
sideration. Verification. — Replication,  that  the  said  Samuel 
Barber  indorsed  the  said  bill  of  exchange  to  the  plaintiff 
for  a  good  and  valuable  consideration ;  concluding  to  the 
country.  At  the  trial  before  Alderson,  B.,  at  the  Middle- 
sex SittingB  in  Hilar  if  Term  last,  a  question  arose  whether 
the  plaintiff  was  bound  to  prove  consideration  for  the  bill, 
or  whether  the  defendant  was  not  bound  to  shew  the  want 
of  consideration ;  the  learned  Judge  held  the  latter,  and 
the  defendant  not  being  prepared  to  prove  the  want  of 
consideration,  he  directed  a  verdict  to  be  entered  for  the 
plaintiff. 

Humfretfi  in  the  same  term,  obtained  a  rule  to  shew 
cause  why /there  should  not  be  a  new  trial,  on  the  ground 
that  the  onus  lay  upon  the  plaintiff,  relying  on  Simpson 
V.  Clarke  (a),  where  Lord  Abinger,  C.B.,  intimated  an 
opinion  in  the  course  of  his  judgment,  that,  where  the 
pleadings  are  such  as  in  the  present  case,  it  is  incumbent 
upon  the  plaintiff  to  prove  the  consideration.  Against 
this  rule,  on  a  former  day  in  this  term, 

Theobald  shewed  cause. — The  question  arises,  from  the 
admission  on  the  record  that  this  was  an  accommodation 
bill,  whether  the  plaintiff  was  bound  to  prove  consider- 
ation,  or  whether  the  defendant  ought  to  have  shewn  the 

(a)  2C.M.&R.d42. 
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want  of  it.  The  decision  of  the  learned  Judge  at  the  trial  Bxeh.  rf  Pleat, 
was  perfectly  right ;  and  it  was  not  incumbent  on  the  plain-  .  ^'  ^ 
tiff  to  prove  consideration  in  the  first  instance.  Undoubt-  Mills 
edly,  the  replication  does  allege  affirmatively  that  the  barbbb. 
plaintiff  gave  valuable  consideration  for  the  indorsement, ' 
but  he  was  not  therefore  bound  to  prove  it  in  the  first  in- 
stance. In  Low  V.  Burrows  (a),  where,  to  an  action  on  a 
bill  of  exchange  by  the  drawer  against  the  acceptor,  the 
defendant  pleaded  that  there  was  no  consideration  for  the 
acceptance ;  and  the  plaintiff  replied  that  there  was  con- 
sideration for  the  acceptance,  to  wit,  the  sale  and  delivery 
of  goods,  concluding  to  the  country,  as  in  the  present  case . 
it  was  held  that  the  plaintiff  was  not  bound  to  prove  the 
consideration  alleged,  and  that  it  lay  on  the  defendant  to 
shew  want  of  consideration.  [Alderson,  B. — The  replica- 
tion is  in  the  affirmative,  but  it  is  in  answer  to  a  negative. 
Upon  the  question  as  to  who  is  to  begin,  is  it  not  the  pro- 
per test  to  examine  whether,  if  the  particular  allegation  be 
struck  out  of  the  plea,  there  will  or  will  not  be  a  defence 
to  the  action  ?  It  is  immaterial  whether  the  allegation  be 
in  the  affirmative  or  negative.  Parke,  B. — There  is  no 
difficulty  on  that  part  of  the  case :  the  burthen  of  proof  is 
certainly  on  the  defendant.  Lord  Abinger,  C.  B. — The 
question  is,  whether,  supposing  the  defendant  to  have 
proved  those  facts  which  the  replication  admits,  it  did  not 
become  incumbent  on  the  plaintiff  to  prove  his  title  to  sue 
by  shewing  that  he  was  not  the  mere  agent  of  the  party 
who  had  received  the  bill  without  consideration.  The 
plaintiff  is  not  compelled  to  do  so,  unless  the  defendant 
has  shewn  some  fraud  or  some  defect  of  that  nature  in  the 
plauitiff^'s  title.  In  Barley  on  Bills  (a),  it  is  said, 
*'  In  many  cases  the  plaintiff  is  compellable  to  prove  that 
either  he  or  some  preceding  party  took  the  bill  or  note 
bond  fide,  and  for  value.    As  in  case  of  a  bill  or  note 

(a)  2  Ad.  &  ElUfi,  483 ;  4  Nev.  &  Maa.  366.  (6)  P.  372. 
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£«^^^<M«,  originally  given  without  consideration,  aisrf  whilst  the  per* 
-*  son  giving  it  was  under  duress,  or  in  case  of  a  bill  or  note 
Mills  obtained  by  fraud,  or  in  case  of  a  transfer  by  delivery 
Barbib.  by  a  person  not  entitled  to  make  it,  as  in  the  instance 
of  bills  or  notes  which  have  been  stolen."  It  is  not 
there  said  that  the  mere  fact  of  the  bill  being  an  accom- 
modation bill  throws  the  proof  of  value  on  the  holder,  but 
only  in  cases  where  there  is  some  fraud,  or  something  of  a 
similar  nature.  Fenium  v.  Pocock  (a)  will  probably  be 
referred  to,  to  shew  that  the  practice  in  actions  upon  ac- 
commodation bills  is  for  the  plaintiff  to  prove  that  he  gave 
value.  But  that  was  not  the  point  decided  in  that  case, 
for  there  it  was  quite  immaterial  as  respected  the  decision 
whether  the  plaintiff  had  given  consideration  for  the  bill  or 
not.  An  accommodation  bill  cannot  be  considered  to  be  like 
the  case  of  a  fraudulent  transfer.  [Parke^  B. — It  is  rather 
a  fraud  upon  the  holder  than  the  acceptor.  Alderson^  B. 
— In  Percival  v.  Framptan  (6),  Parke,  B.,  says — ^'  The 
only  fact  admitted  on  the  pleadings  is  that  the  indorsement 
was  for  the  accommodation  of  the  maker,  but  that  raises 
no  inference  that  the  plaintiflBb  were  holders  without  con- 
sideration." The  object  of  an  accommodation  bill  is  to 
enable  the  drawer  to  nuse  money,  and  therefore  the 
inference  is  the  other  way.  Lord  AUnger,  C  B. — ^The 
difficulty  I  have  felt  is  to  compel  the  defendant  to  give 
evidence  of  a  transaction  with  which  he  has  no  privity.] 
He  can  do  that  which  it  is  said  the  plaintiff  can  do, 
namely,  call  the  party  who  transferred  it.  [Pariet  B« 
— ^A  bill  of  exchange  primd  facie  imports  considers- 
Uon,  and  it  always  struck  me  that  some  suspicion  must  be 
thrown  on  the  plaintiff's  title  in  order  to  rebut  that.  The 
mere  giving  of  a  notice  requiring  the  plaintiff  to  prove  con- 
sideration was  held  by  Lord  Ettenbarough,  in  ReynoUk  v. 
Chettle  (c),  to  be  insufficient  to  compel  the  plaintiff  to  do 
so.     In  Thomas  v.  Newton  (d)  the  plaintiff's  title  was  im- 

(a)  5  Taunt.  192.  (c)  2  Camp.  596. 

(6)  2  C.  M.  &  R.  183.  id)  2  Car.  &  P.  606. 
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peached.     In  Low  v.  Chifney  (a)  the  Court  of  Common  ^^\£/^^' 
Pleas  agreed  to  this  doctrine.    The  defendant  not  having 
impeached  the  title  of  the  plaintiff  to  the  bill,  nor  shewn 
any  fraud  or  cast  any  suspicion  upon  it,  is  in  my  opinion 
entitled  to  retain  his  verdict.] 

Humfrey^  eontrh. — The  simple  question  is,  whether, 
when  it  is  admitted  on  the  pleadings  that  as  between  the 
original  parties  this  is  an  accommodation  bill,  and  accepted 
without  consideration,  the  plaintiff  is  not  bound  to  prove 
that  he  gave  value  for  it,  according  to  the  decision  of  the 
Court  of  King*s  Bench,  by  a  majority  of  the  Judges,  in 
Heath  v.  Sansom  {b).  [Parie,  B. — The  decision  of  this 
Court  in  Perdval  v.  Frampton  (c)  was  to  the  contrary.]  It  is 
there  said,  that,  in  the  case  of  an  accommodation  bill,  it  may 
be  presumed  that  value  has  been  obtained  for  it;  but  that 
where  a  bill  has  been  obtained  by  fraud,  or  has  been  lost 
or  stolen,  the  inference  might  arise  that  the  holder  had 
not  given  full  consideration  for  it.  It  is,  however,  difficult 
to  see  why  the  holder  of  a  bill  which  may  have  passed 
through  many  hands  since  the  fraud  or  loss,  is  not  quite  as 
likely  to  be  a  holder  for  value,  as  when  it  was  originally  an 
accommodation  bill.  The  principle  which  requires  the 
plaintiff  to  prove  consideration  in  the  one  case  is  equally 
applicable  to  the  other ;  assuming  that  a  party  who  obtains 
a  bill  by  fraud  would  part  with  it  for  little  value,  the  same 
reasoning  appUes  to  accommodation  bills,  where  the  party 
gets  the  bill  for  nothing.  It  is  important  that  some 
clear  rule  should  be  laid  down,  because  since  the  new  rules 
the  question  comes  before  the  Court  every  day.  The 
authorities  being  conflicting,  it  will  be  safer  to  adhere 
to  the  decision  of  the  Court  of  King's  Bench  in  Heath  v. 
Sansom,  and  that  is  the  most  convenient  rule  to  adopt.  It 
must  be  admitted  that  in  Lewis  v.  Lady  Hyde  Parker, 

(a)  1  BiDg.  N.  C.  267 ;  S.  C.  I  Scott.  95.  (6)  2  B.  &  Adol.  291. 

(c)  2  C.  M.  &  R  180. 
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S4ek.  of  PUaif  Williams.  J.,  at  Nisi  Prius,  ruled  according  to  the  decision 
iooo.  Qfthis  Court  in  Percival  y.  Frampton,  and  the  Court  of 
King*s  Bench  in  this  term  decided  that  he  was  right,  on  the 
authority  of  that  case ;  but  it  is  submitted  that  that  deci- 
sion was  erroneous.  [Bolland,  B. — ^In  Wyait  v.  Btdmer  (a), 
EyrCf  C.  J.,  held,  that  the  circumstance  of  the  origi- 
nal transaction  being  contrary  to  law,  (provided  the  se- 
curity was  not  declared  to  be  void  by  law)  did  not,  where 
the  action  was  by  a  remote  indorsee,  necessarily  call  upon 
him  to  prove  the  consideration ;  and  that  if  the  defendant 
meant  to  call  upon  the  holder  to  prove  considera- 
tion^  it  would  be  necessary  to  implicate  him  some  way  in 
the  transaction,  or  to  shew  some  degree  of  privity  respect- 
ing it] 

Cur.  adv.  vuli. 

The  judgment  of  the  Court  was  now  delivered  by — 
Lord  Abinqbr,  C.  B. — ^This  was  an  action  against  the 
acceptor  of  a  bill  of  exchange,  in  which  the  defendant 
had  pleaded  that  the  bill  of  exchange  was  given  without 
any  consideration,  and  for  the  accommodation  of  the 
drawer,  and  indorsed  to  the  plaintiff  without  value ;  to 
which  the  plaintiff  replied,  that  it  was  indorsed  to  him  for 
a  valuable  consideration.  At  the  trial,  the  plaintiff  stood 
upon  his  right,  contending  that  the  possession  of  the  bill 
itself  was  primd  facie  evidence  of  consideration;  the  de- 
fendant insisted  that  it  was  cast  upon  the  plaintiff  to  prove 
affirmatively  that  he  did  give  value  for  the  bill.  Neither 
party  choosing  to  act,  the  learned  Judge  took  it  upon  him- 
self, and  directed  the  verdict  to  be  entered  for  the  plaintiff. 
The  question  is,  whether  he  was  right  in  so  doing.  It  is 
rather  a  question  of  practice  than  of  law.  No  doubt  the 
rule  of  law  is,  that,  where  a  plaintiff  has  not  given  conside- 
ration for  a  bill  of  exchange,  for  which  no  consideration 

(a)  2  Esp.  Rep.  638. 
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has  been  previously  obtained,  he  cannot  recover  upon  it.  Et^rfPUoM^ 
But  the  doubt  is  as  to  which  party  is  required  to  give  evi- 
dence. Cases  were  cited  to  shew  the  practice  to  have 
been  for  the  plaintiff  to  prove  consideration  given  by  him. 
I  must  own,  that,  as  far  as  my  experience  has  gone,  that 
was  the  course.  I  never  have  known  the  point  mooted 
except  in  certain  cases.  A  practice  had  grown  up  of 
giving  a  notice  to  the  plaintiff  calling  upon  him  to  prove 
consideration,  and  it  was  a  very  general  course,  where  such 
a  notice  had  been  given,  for  the  plaintiff  to  do  so  in  the 
first  instance.  But  I  have  known  cases  where  the  plaintiff 
has  refused  at  first,  and  then  the  defendant  having  proved 
that  the  bill  was  an  accommodation  bill,  the  plaintiff  has 
in  reply  given  proof  of  hb  being  a  holder  for  value.  The 
Judges  have  taken  this  question  into  consideration,  it  hav- 
ing become  much  more  important  to  settle  it,  than  the  par- 
ticular manner  in  which  it  should  be  settled.  The  Court 
of  King's  Bench  has  been  consulted ;  and  Liiiledalef  J., 
and  Patteson,  J.,  have  withdrawn  the  opinions  which  they 
expressed  in  the  case  of  Heath  v.  Sansom.  In  Simpson  v. 
Clarke,  undoubtedly  I  stated  what  I  now  state,  that  the 
practice  was  for  the  holder  to  prove  that  he  gave  value  for 
the  bill.  I  cannot  say  that  I  have  departed  from  that 
opinion  without  some  consideration  of  the  public  conve- 
nience. In  Simpson  v.  Clarke,  I  expressly  stated  that  I 
did  not  decide  the  case  upon  this  point,  and  I  said  it  was 
not  intended  to  determine  the  question.  It  is  impossible 
to  read  my  judgment  in  that  case  without  perceiving  that 
I  abstained  from  deciding  it.  I  think  I  made  a  distinction 
between  bills  given  for  accommodation  only,  and  cases  of 
fraud.  There  is,  indeed,  a  substantial  distinction  between 
them,  inasmuch  as  in  the  former  case  it  is  to  be  presumed 
that  money  has  been  obtained  upon  the  bill.  If  a  man  comes 
into  Court  without  any  suspicion  of  fraud,  but  only  as  the 
holder  of  an  accommodation  bill,  it  may  fairly  be  presumed 
that  he  is  a  holder  for  value.     The  proof  of  its  being  an 
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Exdk.  of  PUatf  accoinmodation  bill  is  no  evidence  of  the  want  of  consider- 
ation  in  the  holder.  If  the  defendant  says,  I  lent  my  name 
to  the  drawer  for  the  purpose  of  his  raising  money  upon 
the  bill,  the  probability  is,  that  money  was  obtained  upon 
the  bill.  Unless,  therefore,  the  bill  be  connected  with 
some  fraud,  and  a  suspicion  of  a  fraud  be  raised  from  its 
being  shewn  that  something  has  been  done  with  it  of  an 
illegal  nature,  as  that  it  has  been  clandestinely  taken  away, 
or  has  been  lost  or  stolen,  in  which  cases  the  holder  must 
shew  that  he  gave  value  for  it,  the  anus  probandi  is  cast 
upon  the  defendant.  The  decision  of  the  present  case 
requires  only  to^lay  down  this  rule,  that,  where  there  is  no 
fraud,  nor  any  suspicion  of  fraud,  but  the  simple  fact  is, 
that  the  defendant  received  no  consideration  for  his  accept- 
ance, the  plaintiff  is  not  called  upon  to  prove  that  he  gave 
value  for  the  bill  That  seems  to  be  the  opinion  generally 
prevailing  among  the  Judges.  In  this  case,  the  onus  pro- 
bandi  lay  on  the  defendant,  and  he  ought  to  have  gone 
farther.  But,  under  the  circumstances  of  the  case,  the 
defendant  may  have  a  new  trial  on  payment  of  costs. 


Whipple  r*  Manley. 

The  writ  of  trial  ASSUMPSIT  for  goods  sold  and  delivered,  to  which 
efHii^Tena,  ^^^  defendant  pleaded  a  tender ;  the  plaiirtiff  replied  a 
4  WiiL4,iB       y^j^^  gyg^j  Qu^  before  the  tender,  and  issue  thereon.    A 

oondunve  u  to 

the  date  of  the  writ  of  trial  had  been  directed  to  the  under-sheriff  of 

monssutedin  Devonshire,  which  stated,  according  to  the  form  given  in 

hn^^T^  the  schedule  to  the  rule  of  ft'fary  Term,  4  fVilL4,  the 

Bible  to  contra,  jj^^e  of  the  writ  to  be  the  24th  of  November.   The  tender 

diet  it. 

But  where  a    was  proved  to  havc  been  made  on  the  11th  o{  December , 
rnKrtedIn  it^     and  the  defendant  proposed  to  call  evidence  to  shew  that 

the  Court  will 

act  aside  the  trial,  and  order  the  writ  of  trial  to  be  amended. 
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the  writ  which  was  sued  out  on  the  24th  ofNwmkber  had  ^^!^^^* 
been  abandoned,  and  a  fresh  writ  sued  out,  which  was 
serred  on  the  26th  of  December.  The  under-sheriff, 
howeyer,  being  of  opinion  that  the  record  was  conclushrei 
refused  to  receive  the  evidence,  and  the  plaintiff  obtained 
a  verdict 

tf.  Greemwoodf  in  Hilar  jf  Term  last,  moved  for  a  rule 
to  shew  cause  why  there  should  not  be  a  new  trial. — He 
contended  that  it  was  always  competent  for  a  party  to 
shew  that  the  actual  commencement  of  the  suit  was  at  a 
different  time  from  that  which  appeared  on  the  record ; 
and  cited  Lester  v.  Jenkins  (a).  [Parke,  B. — ^In  that 
case  the  proceedings  were  by  bilL  This  ia  a  record  framed 
by  the  rule  of  Court  under  the  authority  of  the  act  of 
Parliament,  which  requires  the  precise  day  on  which  the 
writ  issued  to  be  inserted  in  it.  The  record  must  be  con- 
clusive on  this  point  Lord  Abinger,  C.  B. — You  may 
take  a  rule  why  the  former  writ  of  trial  should  not  be  set 
aside,  and  why  the  record  should  not  be  amended  at  the 
costs  of  the  plaintiff's  attorney.] — Against  this  rule, 

Wighiman  now  shewed  cause, — on  affidavits  which 
stated  that  the  writ  had  been  originally  sued  out  against 
the  defendant  by  the  name  of  Richard  Mafdey,  on  the 
S4th  oi  November,  and  that  the  same  writ  was  afterwards 
altered  and  resealed  on  the  19th  oi  December,  and  served 
again  on  the  26th  of  December.  He  contended  that  the 
writ  did  not  date  from  the  reseating,  but  from  the  time  it 
originally  issued.  Braithwoite  v.  Lord  Montford  (b). 
[Parke,  B. — See  what  injustice  would  be  done  to  the 
defendant  He  might  have  moved  to  set  it  aside  in  the 
mean  time.  Alderson,  B. — You  altered  it  and  resealed 
it  behind  his  back.]    He  then  contended  that  if  there 

(a)  2  Man.  &R.  429;  8B.&C.dd9.  (6)  2C.&M.406. 
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E»ck.^Pha9i  were  any  objection  to  the  date  of  the  writ  in  the  writ  of 
trial,  the  defendant  ought  to  have  applied  before  the  trial 
to  compel  the  plaintiff  to  insert  the  true  date,  and  that  it 
was  now  too  kte  to  do  so. 

Greenwood,  contrh.-^n  Braiihwaite  v.  Lord  Moniford 
the  alterations  were  made  before  the  service  of  the  writ, 
which  distinguishes  it  from  the  present  case.  As  to  the 
observation  that  since  the  new  rules  the  writ  of  trial  is 
conclusive  of  the  date  of  the  writ  of  summons,  it  is  appre- 
hended that  it  is  open  to  the  defendant  to  shew  the  time 
when  it  actually  issued.  In  Wilton  v.  Girdlesione  (a),  a  bill 
against  an  attorney  was  filed  of  Michaelmas  Term,  and  it 
appeared  by  the  memorandum  on  the  record  to  have  been 
filed  on  the  28th  of  November ;  and  it  was  held,  that  evi- 
dence was  admissible  to  shew  that  it  was  actually  filed  on 
the  34th  oi  December.  [Alderson,  B. — ^There  the  bill  was 
filed  as  of  Michaelmas  Term.  There  could  not  then  be 
any  proceedings  as  of  the  vacation.]  He  also  cited  Orat^ 
ger  V.  George  (i).  [Parke,  B. — The  rule  was  refused  on 
this  point,  and  the  Court  was  of  opinion  that  there  was  no 
doubt  that  the  writ  of  trial  could  not  be  contradicted. 
The  time  was  stated  in  the  form  of  the  writ  in  order 
to  prevent  all  question  of  it  at  the  trial.]  He  then 
contended  that  the  alteration  having  been  made  after  the 
first  writ  had  been  served,  the  resealing  was  the  time 
from  which  it  was  to  date ;  and  cited  Miller  v.  Miller  (e), 
and  Glenn  V.  WilJts{d). 

Lord  Abinoer,  C.  B.— There  must  either  be  a  stct  pro- 
cessus, if  the  parties  will  agree  to  it,  or  the  plaintiff  must 
amend  the  record  by  substituting  the  19th  oi  Decetnber 
for  the  24th  of  November. 

The  parties  acceded  to  a  stet  processus. 

(«)  5  B  &  Adol.  847.  (c)  2  Bmgr.  N.C.  ^ ;  2  Scott,  1 17. 

(ft)  7D.  &  R.  729;  6  a  &  C.  149.     id)  4  Dowl.  P.  C.  322. 
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Ejfck,  of  Pleat, 
iSiiS. 


Sybray  17.  White. 


v^ASE. — The  declaration  stated  that  the  plaintiff  was  a  hone  having 
possessed  of  a  certain  close  called  the  Bean  Croft,  in  the  ^i°g  do^a  ^ 
county  of  Derby,  and  of  a  mare  of  great  value,  to  wit,  &c.,  *"  ^^^  ■*»*^ 

1.1  1  .        .       I  .11  ,  of  •  mine  which 

which  was  depasturing  in  the  said  close;  and  that  the  de-  had  not  been 
fendant  was  possessed  of  a  certain  lead  mine  called  Ox  wTer^oTer, 
Goae  Mine,  and  of  a  shaft  in  the  said  close  leading  and  [J^  J^'  ®^ 
belonging  to  the  said  mine;  by  means  whereof  he  the  charged  a 
said  defendant  ought  to  have  kept  the  said  shaft  well  and  was  in  the° 
securely  fenced  round,  to  prevent  cattle  depasturing  in  the  ^^ear  °o  * 
said  close  from  falling  into  the  said  shaft;  yet  that  the  the  spot  with 

being  also  in 

said  defendant,  not  regarding  &c.,  suffered  and  permitted  possession  of 

the  said  sliaft  to  be  and  remain  open,  whereby  the  said  jhe  latter 

mare  of  the  said  plaintiff  fell  down  the  same,  and  was  fh^s^aft^was 

thereby  killed.    The  defendant  pleaded, /ir«/,  that  he  was  hi«i  but  said 

1      /•    1  .111.  »        1         I       that  if  a  miners' 

not  possessed  of  the  said  lead  mine ;  secondly,  that  he  jury  were 
waa  not  bound  to  keep  the  shaft  covered.  Seyliiouid 

At  the  trial  before  Qaselee,  J.,  at  the  last  Summer  As-  ^y^^^  ^J: 

shaft  was  his, 

Sizes  for  the  county  of  Derby,  it  was  proved  that  the  he  would  pay 
plaintiff  was  possessed  of  the  close  mentioned  in  the  de-  A^miners^lu'ry 
claration,  in  which  there  was  a  shaft  leading  to  a  mine,  ^'^  S^Td'Sfc^ 
which  had  been  covered  up  for  many  years.     The  top  of  found  in 
the  shaft,  however,  gave  way  under  his  mare,  and  she  fell  the  shaft  was 
down  it  and  was  killed.   The  defendant,  who  was  a  miner,  j'^j'^^'fl^d- 
had  been  possessed  of  a  lead  mine  in  the  Ox  Close,  and  |°s  of  the 

.        .  ju'y»  coupled 

the  plaintiff  contended  that  the  shaft  belonged  to  his  mine,  with  his  de- 
This  was  denied  ;  but  the  plaintiff  and  the  defendant  met,  admissible  in 
and  the  defendant,  after  denying  that  the  shaft  was  his,  ^^jJ'^'i^n'Sd"!! 
said  that  if  a  miners*  jury  were  called,  and  they  said  the  <m  the  case  to 

m     g>  ■•!  It  ft  f-ni  recover  com- 

shaft  was  his,  he  would  pay  for  the  mare.     The  premises  pensation  for 

in  question  were  situate  within  the  wapentake  of  Wirks-  ^*j!^"  °^'  * 

worth,  and  in  that  district  there  is  a  court  called  the  bar-    .  Heid,iiBo, 

that  as  the 

mote  court,  which  is  held  before  the  barmaster  and  a  jury  document 

in  question 
did  not,  on  the  face  of  it,  appear  to  be  an  award,  it  need  not  be  sUmped  as  an  award. 

VOL.  I.  G  G  M.  W. 
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Exeh,  of  PUa»9  consisting  nominally  of  twenty-four  miners  from  the  district, 
^  '  V    but  not  necessarily  of  so  many  persons.    The  great  barmote 
Sybray       courts  are  held  regularly  every  half  year,  but  they  may  be 
White.       called  out  on  occasions  when  required.     In  this  case  the 
plaintiff  applied  to  the  barmaster,  and  desired  him  to  call 
out  a  jury,  which  he  did.    The  jury,   consisting  of  five 
miners,  examined  the  premises,  and  determined  that  the 
shaft  in  question  belonged  to  the  defendant;  which  deter- 
mination they  gave  in  writing.    The  following  is  a  copy  of 
the  proceedings : — 

''  Gentlemen  of  the  Jury, 
''  You  are  requested  to  look  over  certain  lands  in  the 
township  of  W.  and  i9.,  called  Ox  Close  and  Bean  Crofts 
and  to  examine  the  range  of  the  mines,  shafts,  veins,  and 
meers  of  ground  given  away  by  the  barmaster  for  mineral 
uses.  Copies  from  the  barmaster's  books  will  be  laid 
before  you,  and  such  other  information  as  required,  from 
which  you  are  requested  to  declare  in  writing  who  are  the 
owners  of  the  aforesaid  shafts,  veins,  &c. ;  and  may  the 
God  of  all  wisdom  direct  you  right. 

•*  Joseph  Sybray.'' 

'*  Woristoorth  soak ")  "  ^®  whose  names  are  hereunder 
and  wapentake,  ^written,  being  five  of  the  grand  jury 
Dec.  27.  1853.  )  ^f  twenty-four,  and  being  this  day 
summoned  to  a  certain  mine  called  Ox  Close  and  Bean 
Croji,  lying  and  being  in  the  liberty  o{  Matlock  and  wapen- 
take aforesaid,  and  there  having  received  a  bill  from  Mr. 
J.  Sybray i  &c., 

*'  In  answer  to  the  said  bill,  we  have  examined  the 
range  of  the  mines,  shafts,  veins,  and  meers  of  ground,  as 
given  away  March  15,  1822,  and  September  2S,  1824^  by 
Francis  Hursthouse,  barmaster  to  Benjamin  Whiter  and 
consolidated  together  as  one  title,  according  to  the  copies 
produced  from  the  barmaster's  book,  Michael  Carding 
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S4>  man.   Anthony  Knowles  says  that  he  remembers  houses  ExeK  0/  pum, 
standing  upon  a  hillock  in  a  bush  in  the  Bean  Crofi  marked  - 

with  O.  C  and  £.,  standing  for  Ox  Close  and  Lee  Wood,  Sybrat 
Mr.  Milner  says  their  right  and  title  was  given  away  by  wuitb. 
the  barmaster  and  S4.  Mr.  G.  Tessington  says  that  the 
first  and  second  gift  was  consolidated  together  as  one  title. 
Mr.  t/.  Hursthouse  says  that  the  gift  was  consolidated  to- 
gether as  by  the  last  evidence  ;  and  it  is  our  opinion  that 
the  minesi  shafts,  veins,  and  meers  of  ground  lying  and 
being  in  the  Ox  Close  and  Bean  Crofi  belong  to  Benfamin 
White  and  partners.     As  witness  our  hands, 

"  WiUiam  Walker,        John  Taylor, 
<'  Robert  Shaw,  James  Marshall:^ 

"  Godfrey  Taylor, 

This  was  offered  in  evidence  on  the  part  of  the  plaintiff, 
but  was  abjected  to,  as  being  either  an  award,  and  there- 
fore subject  to  a  stamp,  which  it  had  not,  or  a  species  of 
verdict  given  by  a  court,  and  then  the  proceedings  were 
not  properly  established.  The  learned  Judge,  however, 
admitted  it.  The  defendant  gave  evidence  to  negative  his 
being  in  possession  of  the  shaft,  or  that  it  belonged  to  his 
mine,  and  also  shewed  that  he  was  dissatisfied  with  the 
result  of  the  first  inquiry  of  the  jury,  and  refused  to  abide 
by  it,  and  summoned  another  jury  ;  which,  however,  the 
plaintiff  refused  to  attend  ;  but  the  second  determination 
was  in  favour  of  the  defendant.  The  defendant's  docu- 
ments, relating  to  this  latter  finding,  were  similar  to  those 
above  set  forth.  The  learned  Judge  put  it  to  the  jury 
to  say  whether  the  shaft  did  or  did  not  belong  to  the  de- 
fendant's mine  ;  stating,  however,  that  he  thought  the  de- 
fendant was  concluded  by  his  assenting  to  the  inquiry  by 
the  first  jury,  and  their  finding.  The  jury  found  a 
verdict  for  the  plaintiff,  damages  151.,  saying  that  they 
thought  the  shaft  did  belong  to  the  defendant. 

oa2 


438  CASKS  IN  THE  EXCHEQUER, 

Bxch.  of  PUat,      GoulburHf  Sent,  in  Michaelmas  Term  last,  obtained  a 
1836.  »        •» 

^  '  ^     rule  to  shew  cause  why  there  should  not  be  a  new  trial, 

Sybray        on  the  ground  that  the  finding  of  the  miners'  jury  was  not 

White.        admissible  in  evidence;  stating  that  the  learned  Judge 

had  told  the  jury  that  such  finding  was  conclusive. 

Balguy  and  N.  R.  Clarke  now  shewed  cause. — It  is 
said  that  the  finding  of  the  jury  is  an  award  only,  and  that 
it  was  not  admissible  without  a  stamp.  But  this  is  not  an 
award;  it  amounts  to  an  admission  by  the  defendant  of 
his  liability.  He  agrees  to  leave  the  matter  to  the  jury, 
and  says  that  if  they  find  the  shaft  to  be  his^  he  will 
then  pay  for  the  loss  of  the  mare.  The  jury  afterwards 
find  that  the  shaft  belongs  to  him,  and  then  he  say  s  J 
suppose  I  must  pay.  This  was  in  the  nature  of  a  reference 
of  a  particular  fact  to  a  third  person,  and  then  the  party 
is  bound  by  what  that  person  says  or  does  upon  the  matter. 
■  Williams  v.  Innes  (a),  Daniel  v.  Piit  (A).  [Parke,  B. — 
According  to  the  report,  the  learned  Judge  does  not 
appear  to  have  treated  the  finding  as  conclusive,  but  seems 
to  have  left  it  to  the  jury.]  It  was  left  to  the  jury,  and 
they  have  found  in  favour  of  the  plaintiiF. 

Goulburn,  Serjt,  and  M.  D.  Hill,  conird. — The  cases 
which  have  been  cited  were  in  assumpsit,  and  are  there- 
fore distinguishable  from  the  present  case,  which  is  in 
tori,  and  relates  to  the  possession  of  certain  land.  This 
was  the  verdict  of  a  jury,  and  was  not  admissible  in  evi- 
dence. Suppose,  in  an  action  of  trespass,  the  question 
was  whether  A.  was  in  possession  of  a  particular  close, 
and  it  was  proved  that  A.  had  said»  if  B*,  C,  and  D.  say 
I  am,  I  will  pay,  would  what  they  said  be  evidence  of  A.'s 
possession?  [Parke,  B. — According  to  the  opinion  of 
Lord  EUenborough,  the  reference  to  the  third  person 
makes  him  his  agent.     This  is  like  the  admission  of  a  fact 

(a)  1  Camp.  364.  (6)  Ibid.  365,  note. 
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by  an  .agent :  it  is,  in  truth,  nothing  more  than  the  declara-  Sxeh.  of  PUat, 
tion  of  these  persons  in  writing  as  to  a  particular  fact]  ^ 

It  is  nevertheless  a  determination  as  to  that  fact  in  writing :  Sybrat 
it  is  not  an  agreement ;  but,  if  any  thing,  it  is  an  award.  wihtk- 
But  even  if  it  be  an  agreement  by  the  defendant  to  pay 
the  damage  if  the  jury  say  he  is  in  the  possession  of  the 
shaft,  it  ought  to  have  been  specially  declared  on.  In  the 
cases  which  have  been  cited,  the  matter  was  referred  to  a 
person  having  a  peculiar  knowledge  on  the  subject ;  but 
here  the  persons  to  whom  this  matter  was  referred  had  no 
previous  knowledge  of  the  fact  to  be  determined.  [Parker 
B. — ^That  can  make  no  diiFerence.  If  the  party  thinks  that 
they  had  a  knowledge,  or  means  of  obtaining  information, 
it  is  the  same  thing.  Alderson^  B.,  referred  to  Price  v. 
HoUis  (a). — Is  there  any  difference  between  the  opinion  of 
counsel  and  this  decision  of  these  persons  ?]  Every  thing 
in  the  nature  of  an  award  must  have  the  incidents  of  an 
award,  and,  being  in  writing,  it  must  be  stamped.  [Alder* 
9on^  B. — There  would  be  a  difficulty  in  so  considering  it^ 
as  there  is  no  recital  of  the  submission.]  The  plaintiff  is 
seeking  to  use  it  as  a  written  award  on  a  parol  submission. 
No  case  where  there  has  been  a  parol  submission  can  be 
brought  within  the  Stamp  Act^  if  this  is  not.  In  the  cases 
cited,  there  was  a  person  having  a  peculiar  knowledge 
of  the  fact,  and  he  was  referred  to  on  that  ground.  If 
those  cases  are  not  distinguishable  on  that  ground, 
they  would  be  bad  law,  as  his  judgment  would  be  an 
award.  [BoUand,  B. — Lord  EUenborough,  in  Rusi  v. 
Pa/m^  (6),  states  the  rule  to  be,  that,  where  a  refer- 
ence is  made  to  a  third  person  to  settle  and  adjust  an 
account  or  business,  what  he  says,  if  it  is  connected  with 
the  business  which  is  referred  to  him,  is  evidence.  But  he 
afterwards  carried  that  further  in  Daniel  v.  Piit;  for  he 
says,  according  to  the  report  in  Peake's  Additional  Cases{c)f 

(a)  1  M.  &  Selw.  105.  (6)  5  Esp.  145.  (c)  P.  238. 
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Exeh.  of  Pleas,  that,  whcrc    there  is  a  reference    to   the   evideoce  of 
.  -another,  the  party  is  bound  by  that  person's  declaration.] 

Sybrat       That  goes  upon  the  doctrine  of  principal  and  agent,  but 
Whitb.       a  Judge  or  an  arbitrator  is  not  an  agent. 

They  then  proceeded  to  argue  on  the  effect  of  the 
finding,  taking  it  to  be  admissible. 

Parke,  B. — I  am  of  opinion  that  this  rule  ought  to  be 
discharged.  If  the  verdict  had  been  for  a  larger  sum, 
•o  that  we  could  have  granted  a  new  trial  on  payment  of 
costs,  I  should  have  concurred  in  doing  so ;  because,  look- 
hig  at  all  the  facts  in  the  case,  I  do  not  think  it  was  proved 
that  the  defendant  was  in  the  possession  of  the  shaft ;  and 
if  so,  he  was  not  responsible  for  this  damage.  But  we  are 
not  at  liberty  so  to  grant  it  consistently  with  the  rules  of  this 
Court,  the  verdict  being  for  a  sum  under  SO/.  Then,  looking 
at  the  report  of  theleamed  Judge,  it  does  not  appear  that 
there  was  any  improper  reception  of  evidence,  or  any  mis- 
direction, taking  the  whole  of  the  summing  up  together. 
The  question  has  been  raised,  whether  the  verdict  of  the  mi- 
ners' jury  was  receivable  in  evidence.  Two  objections  have 
been  made  to  it.  First,  that  it  is  no  evidence  at  all  to  prove 
that  the  defendant  was  in  possession  of  the  shaft.  But  I 
am  of  opinion,  that,  coupled  with  the  evidence  of  what  the 
defendant  had  said,  both  before  and  after  the  verdict,  it  was 
evidence  of  that  fact.  Suppose  the  defendant  alone  had  said, 
that,  provided  the  miners' jury  should  be  of  opinion  that  the 
shaft  was  his,  he  would  pay  for  the  damage,  such  declara- 
tion of  their  opinion  would  have  been  evidence,  accord- 
ing to  the  principle  of  the  cases  that  have  been  cited,  which 
make  the  declarations  of  the  persons  referred  to  equiva- 
lent to  a  party's  own  admission.  The  conversation  too  in 
the  present  case  related  to  the  very  subject  of  the  fall  of  the 
horse  down  the  shaft.  Therefore,  without  the  concurrence 
of  the  plaintiff,  the  simple  fact  of  the  defendant's  using 
these  expressions  would  have  had  the  same  effect  as  if  he 
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had  hiniBelf  made  an  admission.  The  jury  are  in  the  nature  Exeh.  of  PUat, 
of  his  accredited  agents.  But  in  this  case  there  was  the 
concurrence  of  the  plaintiff,  and  both  parties  agreed  to 
abide  by  the  decision  of  the  jury.  And  the  paper  pro- 
duced was  in  the  nature  of  an  award  between  them.  The 
second  objection  is,  that  it  ought  to  have  been  stamped. 
But  the  award  stamp  is  only  to  be  imposed  on  those  in- 
struments which  on  their  face  purport  to  be  awards,  which 
this  does  not.  If  two  persons  agree  to  refer  a  case  to 
counsel,  and  to  be  bound  by  his  opinion,  if  the  opinion 
does  not  contain  the  evidence  of  the  agreement,  it  is  not 
liable  to  an  award  stamp.  So  also,  to  take  an  extreme 
case,  suppose  two  persons  to  agree  that  a  third  person 
should  decide  a  particular  fact  in  dispute  hy  putting  a  mark 
on  a  piece  of  paper.  If  he  did  put  a  mark  on  it,  the 
paper  would  not  appear  to  be  an  award,  and  would  not  re- 
quire a  stamp.  Neither  does  the  verdict  of  the  jury  in 
this  case.  Then,  as  to  the  misdirection,  that  is  disposed  of 
by  the  Judge's  report  of  the  whole  summing  up.  It  appears 
that  he  did  not  treat  the  verdict  as  conclusive,  which  would 
have  been  wrong,  but  left  the  question  as  to  the  posses- 
sion of  the  shaft  to  the  jury,  on  the  whole  of  the  evidence. 

BoLLAND,  B.,  and  Alderson,  B.,  concurred,  expressing 
their  regret  that  they  could  not  grant  a  new  trial,  as  the 
verdict  was  for  a  sum  under  20L 

Rule  discharged. 


PioaoTT  V.  BiRTLES  and  Another. 

C^ASE. — ^The  first  count  of  the  declaration  alleged  that  a  landlord  u 
the  plaintiff  had  distrained  the  cattle,  goods,  chattels,  and  S!Ima^>i^ 
growing  crops  of  the  plaintiff,  to  wit,  horses,  ploughs,  &c.  "^^°'*  ^^  ^^* 

cessiye  distresa, 
where  the  excess  consists  wholly  in  seizing  growing  crops,  the  probable  produce  of  which  is 
capable  of  being  estimated  at  the  time  of  the  seizure ;  but  the  measure  of  damages  is  not  the  value 
of  the  crops,  but  the  inconvenience  and  expense  which  the  tenant  sustains  in  being  deprived  of 
the  management  of  them,  or  which  he  is  put  to  in  procuring  sureties  to  a  larger  aooount  than  he 
would  otherwise  have  been,  in  replevying  the  crops. 

An  action  is  not  maintainable  for  distraining  beasts  of  the  plough,  when  there  is  no  other 
sufficient  subject  of  distress  on  the  premises  besides  growing  crops. 
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Exrh,  of  Pleat,  &C.9  and  fifty  acres  of  wheat  growing  on  the  plaintiff's  land, 
for  more  rent  than  was  due.  The  second  count  was  for 
taking  and  distraining  beasts  of  the  plough,  there  being 
other  cattle,  goods,  and  chattels  on  the  premises  sufficient 
to  satisfy  the  rent  due  without  them.  The  third,  fourth, 
and  fifth  counts  were  for  certain  alleged  irregularities  in 
the  taking  of  the  distress ;  on  which  the  defendants  suc- 
ceeded at  the  trial,  and  which  became  now  immaterial. 
The  sixth  count  was  for  distraining  when  no  rent  was  due. 
The  seventh  count  alleged  that  on  the  27th  of  March, 
1835,  the  defendants  had  distrained,  and  taken  the  goods 
and  chattels  of  the  plaintiff,  and  also  his  growing  crops  of 
wheat,  which  would  have  been  fnore  than  sufficient  to  cover 
all  the  arrears  of  rent  then  due,  and  the  costs  of  taking 
the  distress ;  that  they  sold  the  goods  and  chattels,  but  re- 
tained possession  of  the  growing  crops,  on  which  the  dis- 
tress still  continued,  and  that  the  same  when  ripe  would 
be  of  more  than  sufficient  value  to  satisfy  all  the  de- 
ficiencies on  the  sale  of  the  goods,  and  to  satisfy  the  ar- 
rears of  rent,  and  the  charges  of  the  distress ;  yet  that  the 
said  defendants,  on  the  Snd  of  April,  in  the  year  afore- 
said, wrongfully  and  vexatiously  made  a  second  distress 
upon  the  goods  and  chattels  of  the  plaintiff  for  the  same 
arrears  of  rent.  The  eighth  and  ninth  counts  were  for 
certain  alleged  irregularities  in  the  second  distress.  The 
tenth  count  was  in  trover. 

The  defendants  pleaded  not  guilty  to  all  the  counts 
except  the  seventh,  and  various  other  pleas,  in  substance 
alleging  that  rent  was  in  arrear,  and  that  there  was  no 
sufficient  distress  on  the  premises  without  taking  the  beasts 
of  the  plough.  To  the  seventh  count,  the  defendants 
pleaded  payment  into  Court  of  the  sum  of  60/.,  and  no 
damages  ulira:  to  which  the  plaintiff  replied,  taking 
issue  on  the  sufficiency. 

At  the  trial  before  WUliams,  J.,  at  the  last  Summer 
Assizes  for  the  county  of  Salop,  it  appeared  that  the 
plaintiff  was  tenant  to   the  defendant  Biriles  of  a  farm  ; 
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that,  on  theg5th  of  March,  1885,  half  a  year's   rent,  BtdurfPkoM, 
amounting  to  142/.  10«.,  became  due  in  respect  thereof; 
and  that,  on  the  ^7th,  the  defendant  put  in  a  distress,  and 
seized  all  the  plaintiff's  cattle,  including  beasts  of  the 
plough,  and  certain  of  his  moveable  goods  and  chattels, 
and  also   distrained  the  wheat  crops   which  were  then 
growing  on  the  farm.     The  cattle  and  goods  were  sold  by 
auction,   and  did  not   produce   sufficient   to   satisfy  the 
arrears  of  rent  due.     On  the  Snd  of  April  following,  the 
defendants,  without  relinquishing  the  distress  on  the  grow- 
ing crops,  made  a  second  distress,  and  took  other  goods, 
which  were  sold,  but  did  not  raise  sufficient  to  satisfy  the 
arrears  of  rent  due  to  the  landlord.   At  the  trial,  the  plain- 
tiff contended,  that  if,  at  the  time  of  the  first  distress,  the 
growing  crops  had  been  valued,  there  would  have  been 
enough  to  satisfy  the  arrears  then  due.  without  taking  the 
beasts  of  the  plough,  and  consequently  that  the  defen- 
dants were  not  justified  in  taking  them;   and  that  the 
second  distress  was  altogether  unjustifiable  on  the  same 
ground.    The  defendants  insisted  that  the  growing  crops 
were  not  a   subject  of  valuation  at  the  time  they  were 
taken,  and  that  they  were  justified  in  taking  the  beasts  of 
the   plough,  and   in  making  the  second  distress.     The 
learned  Judge  left  it  to  the  jury  to  say,  whether,  on  the 
27th  of  March,  the  growing  crops  were  of  any  value,  and  if 
they  were,  whether  they  were  of  so  much  value  as  to  make 
the  first  or  second  distress  excessive.   The  jury  found  that 
they  at  that  time  were  capable  of  being  valued,  and  were 
of  so  much  value  as  to  make  both  distresses  excessive,  and 
gave  a  verdict  for  the  plaintiff,  with  100/.  damages.    The 
learned  Judge,  however,  gave  the  defendants  leave  to  move 
to  enter  a  verdict  for  the  defendants,  if  the  Court  should  be 
of  opinion  that  the  growing  crops  ought  not  to  have  been 
taken  into  consideration.      Ludlow,    Serjt.,    having  ac- 
cordingly, in  Michaelmas  Term  last,  obtained  a  rule  to 
enter  a  verdict  for  the  defendants  on  the  issue  raised  upon 
the  first,  second,  and  sixth  counts  of  the  declaration, 
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MteK^^Pkui,  Talfonrd,  Serjt.,  and  Whaieley,  in  Hilary  TenOf 
Bhewed  cause. — ^The  proposition  on  the  other  side  goes 
to  this  extent,  that  the  growing  crops  could  not  be  taken 
into  the  consideration  of  the  jury  ai  all,  even  though  the 
other  goods  on  the  premises  might  amount  to  within  the 
smallest  possible  sum  of  satisfying  the  whole  rent  and 
expenses.  It  may  perhaps  be  admitted,  that  the  verdict 
on  the  sixth  count  cannot  be  supported.  But  the  defen- 
dant having  by  his  pleas  expressly  tendered  issues  on 
the  question  whether  the  growing  crops  were,  with  the 
other  goods,  of.  sufficient  value  to  satisfy  the  distress,  has 
no  right,  when  the  findbg  of  the  jury  is  against  him  on  that 
point,  to  say  that  it  could  not  form  a  subject  of  their  con* 
sideration,  and  therefore  that  he  is  entitled  to  a  verdict. 
He  ought  to  have  demurred  to  the  declaration,  if  the 
growing  crops  were  improperly  introduced  into  it.  Whe- 
ther they  were  or  were  not  susceptible  of  any  valuation  when 
taken,  is  a  question  most  properly  for  the  consideration 
of  a  jury.  There  can  be  no  doubt  they  are  ordinarily  the 
subject  of  sale.  Doubtless,  they  are  subject  to  damage 
which  may  destroy  their  value  altogether ;  but  numberless 
things  are  th^e  subject  of  sale,  which  are  also  the  subjects 
of  speculation,  and  exposed  to  the  risk  of  damage. 
Growmg  crops  are  seizable  in  execution,  and  are  con- 
tinually so  sold.  The  whole  difficulty  in  truth  arises 
from  confounding  vcUue  and  appraisement.  They  certainly 
could  not  be  appraised  until  they  were  ripe.  It  was  not, 
however,  until  the  statute  of  2  fV.  ^A/.,  sess.  1,  c.5, 
that  goods  distrained  for  rent  were  to  be  appraised  at  all ; 
but  the  action  for  an  excessive  distress  was  given  long  be- 
fore, by  the  statute  of  Marlbridge,  52  Hen.  3,  c.  *.  Until 
the  passing  of  the  former  act,  therefore,  no  question  about 
appraisement  could  be  raised.  And  the  appraisement 
often  forms  no  sort  of  guide  as  to  the  excess  of  the  distress, 
the  want  of  it  furnishing  ground  for  nominal  damages  only. 
The  appraisement  itself  is  no  evidence  for  the  defendant 
to  shew  the  value  of  the  goods;  for  that  purpose  the 
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appraifiera  must  be  oalled,  and  must  put  their  value  on  the  ^^\^^^^^' 
things  taken  like  any  other  competent  persons.  It  may 
be  observed  also,  that,,  under  die  1 1  Creo.  2,  c.  19|  s.  S?, 
there  must  be  some  estimate  taken  of  the  value,  as  well  of 
the  growing  crops  as  of  the  other  goods  seised,  for  the 
purpose  of  ascertaining  the  amount  in  w;hich  the  reple- 
vin bond  is  to  be  taken.  The  defendants  however  must 
contend,  that,  in  estimating  the  value,  the  growing  crops  are 
to  be  regarded  as  nothing  whatever.  If  so,  it  is  not  easy 
to  see  why  the  landlord  should  be  permitted  to  mze  them 
as  being  of  some  value.  The  tenant,  moreover,  must  re- 
plevy the  whole  of  the  things  seized.  But  the  gsowing 
crops  may  be  of  so  great  a  value,  that  if  they  are  all  to  be 
taken  as  well  as  the  goods,  it  may  amount  to  saying  that 
there  shall  be  no  replevin,  because  it  would  be  impossible 
for  him  to  find  such  security.  Again,  the  sheriff  must 
continue  in  possession  for  four  or  five  successive  months, 
at  the  tenant's  expense,  and  that  although  the  rest  of  the 
goods  may  be  sufficient  within  5/.  to  satisfy  the  distress. 
If  the  crops  are  appraisable  for  one  purpose,  they 
ought,  to  avoid  such  gross  injustice,  to  be  so  for 
another.  The  other  question,  which  arises  on  the 
second  count  of  the  declaration,  furnishes  a  striking 
illustration  of  the  fallacy  of  the  argument  on  the  other 
side.  It  must  be  said, — the  landlord  may  take  all 
the  goods  and  all  the  crops  on  the  farm ;  but,  because  the 
crops  are  to  be  rejected  as  capable  of  no  present  value, 
he  may  take  also  all  the  beasts  of  the  plough,  there  not 
being  without  them  a  sufficient  distress.  So  that  all  the 
proceedings  of  the  farm,  of  whatever  kind,  may  be  stopped, 
and  all  the  produce  taken  away.  That  is  a  result  which 
the  law  can  hardly  be  construed  to  sanction. 

Ludlow^  Serjt,  and  Busby,  contrh. — This  was  not  an 
excessive  distress.  It  is  similar  to  the  cases  in  the  old 
books,  where  things  are  taken  which  are  incapable  of 
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Bxeh.  of  Pleat,  severancei  as  a  cart  and  horses^  or  a  flock  of  sheep  in  & 
fold.  Clarke  v.  Tucker  (a).  If  there  be  any  one  thing 
which  is  uncertain  as  to  the  value,  growing  crops  are  so, 
and  no  real  actual  value  can  be  put  upon  them.  The 
landlord  could  not  ascertain  their  value,  except  by  specu* 
liition,  since  they  are  exposed  to  all  the  risks  of  the  weather 
and  the  seasons,  and  may  be  destroyed  before  they  are 
ripe,  and  prove  of  no  value  at  all.  As  between  an  out* 
going  and  incoming  tenant  they  may  be  valued,  but  that 
is  by  special  agreement  between  them.  The  landlord 
cannot  appraise  them,  or  cut  them,  until  they  are  ripe* 
The  SSrd  section  of  the  11  Geo.  ^,  c.  19,  respecting  the 
taking  of  replevin  bonds,  applies  only  to  goods  and  chat* 
tels,  which  these  are  not.  Miller  v.  Green  (6).  Then, 
what  damage  has  the  tenant  sustained?  All  that  the 
landlord  has  done  is  to  prevent  their  being  taken  away, 
by  placing  them  under  his  lien.  He  cannot  sell  them  until 
they  are  ripe ;  and  no  replevin  was  necessary ;  Owen  v. 
Legh  (e).  The  tenant  may  redeem  them  by  paying  the 
arrears  of  rent  due.  All  that  he  is  precluded  from 
doing  is,  the  suffering  them  to  be  taken  in  execution  un- 
der a  Jleri  facias.  With  regard  to  what  has  been  said, 
that  the  objection  appears  on  the  record,  there  is  no  foun- 
dation for  that  argument ;  for  the  defendant  in  his  plea 
only  follows  the  language  of  the  declaration,  and  Bays 
that  the  goods  and  chattels,  and  beasts  of  the  plough,  were 
not  of  sufficient  value;  and,  if  the  growing  crops  were  of 
no  value  at  the  time  of  the  distres,  the  taking  of  them 
could  make  no  difference. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by — 
Parke,  B. — ^Two  questions  remained  for  consideration 
in  this  case,    which  were  discussed   on   shewing  cause 

(a)  2  Ventris,  183.  (b)  2  G.  &  J.  142. 

(c)  3  B.  &  Aid.  470. 


KASTER  TEUM»  6  WILL.  IT.  447 

against  a  rule  to  enter  a  verdict  for  the  defendant  on  the  S*ek.  vf  JNeat, 

1836 
first,  second^  and  sixth  counts  of  the  declaration,  upon  a 

point  reserved  by  my  Brother  Williams:— Firsif  whether  a 
landlord  be  liable,  in  point  of  law,  to  an  action  on  the  case 
for  an  excessive  distress,  where  the  excess  consists  wholly 
in  taking  growing  crops,  the  probable  produce  of  which 
is  capable  of  being  estimated  at  the  time  of  seizure ;  and, 
secondly,  whether  he  be  liable  to  a  similar  action  for  seiz- 
ing beasts  of  the  plough  as  a  distress  for  rent,  there  hav- 
ing been  at  the  time  a  sufficient  distress  on  the  land  de- 
mised, if  growing  crops  are  to  be  included  for  this  purpose. 
The  other  points  in  the  cause  were  disposed  of,  either  on 
the  trial  or  on  the  argument:  these  were  reserved  for 
consideration  on  account  of  their  novelty  and  importance. 

The  two  questions  differ  from  each  other,  and  the 
Court  have  had  much  more  difficulty  in  disposing  of  the 
first  than  the  second,  and  we  have  entertained  consider- 
able doubts  upon  the  subject ;  but  in  the  result,  we  are  of 
opinion  that  an  action  will  lie  for  the  excessive  distress 
to  recover  some  damages ;  but  that  an  action  is  not  main- 
tainable for  distraining  beasts  of  the  plough,  under  the 
circumstances  of  the  case. 

The  common  law  right  of  a  landlord  to  distrain  for  rent 
service  appears  to  be  restricted  at  common  law  to  the 
taking  of  a  reasonable  distress.  So  Lord  Coke  intimates 
in  his  reading  on  the  statute  of  Marlbridge,  c.  4,  2  Insi. 
107,  which  statute,  he  there  says,  ^'agreeth  with  the 
reason  of  the  common  law."  But  whether  the  duty  to 
make  a  reasonable  distress  be  created  by  the  common 
law  or  by  the  statute,  an  action  will  equally  lie,  if  there 
be  a  breach  of  that  duty,  and  damage  thereby  arise  to 
the  person  on  whose  goods  the  distress  is  made*  At 
common  law,  and  when  the  statute  of  Marlbridge  passed, 
a  distress,  could  be  made  only  upon  moveable  chattels, 
being  upon  the  land  demised,  and  such  as  were  capable. 
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£M)k  ^  PU^  after  they  had  been  detained  for  an  unlimited  time  as  a 
pledge,  of  being  restored  in  the  same  plight  and  condition 
to  the  distrainee ;  and  the  damage  which  was  sustained  by 
the  latter,  by  an  excessive  distress,  was  the  loss  of  the 
use  and  enjoyment  of  the  surplus  of  such  goods,  which 
were  removed  and  impounded  off  his  land,  for  such  time 
as  he  was  deprived  of  it;  and  if  not  restored  before  action 
brought,  then  probably  he  might  claim  the  full  value  of 
such  surplus.  When  the  common  law  right  of  the  land- 
lord was  extended  to  other  chattels  of  the  like  descrip- 
tion,.that  is,  capable  of  being  removed  and  impounded  off 
the-  premises,  cattle  or  stock  for  instance  upon  commons 
appendant  or  appurtenant  to  the  demised  lands,  the  in- 
convenience to  the  distrainee  being  precisely  of  the  same 
nature,  doubtless  he  would  be  entitled  to  the  same  remedy. 
But  the  statute  law  has  created  some  new  distrainable 
subjects,  which  are  not  to  be  treated  in  the  same  way  as 
those  which  are  distrainable  at  common  law ;  one  class 
of  which,  though  of  a  moveable  nature,  is  not  allowed  to 
be  removed  at  all,  and  another  is  of  an  immoveable  qua- 
hty  at  the  time  of  the  distress,  and  both  of  which  are 
ultimately  to  be  disposed  of  in  a  way  entirely  different 
from  that  prescribed  by  the  common  law.  One  of  those 
subjects  is  corn  loose  or  in  the  straw,  or  in  sheaves  or 
cocks,  or  hay,  which  by  the  statute  2  WiU.  ^  Mary, 
sess.  1,  c.  5,  s.  3,  may  be  secured,  locked  up,  and  detained 
in  the  place  wftere  found,  in  the  nature  of  a  distress,  until 
replevied,  and  in  default  of  replevying,  musi,  it  should 
seem,  be  sold  in  five  days,  and  cannot  be  removed :  and 
this  species  of  subject  of  distress  differs  from  that  at 
common  law,  in  respect  of  its  being  legally  both  incapable 
of  removal,  and  of  being  kept  far  an  indefinite  period,  till 
payment  of  the  rent.  Another  of  these  subjects  is  growing 
com,  or  other  product,  which  by  11  Oeo.  2,  c.  19,  may  be 
distrained,  but  cannot  be  disposed  of  until  af^r  it  has 
become  ripe  and  been  cut,   which  must  be  afterwards 
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placed  in  barns  or  other  proper  place  on  the  demised  pre-  Baeh.  vf  PUm, 
mises,  and  cannot  then  be  removed  from  the  premises 
except  sub  modo,  that  is,  in  default  of  there  being  such  a 
proper  place ;  and  this  new  subject  must,  as  it  seemsi  be 
then  sold;  so  that  it  differs  entirely  from  the  common  law 
subjects  of  distress. 

The  question  then  arises,  whether  both  or  either  of 
these  new  distrainable  subjects  be  within  the  principle  of 
the  common  law  or  the  Statute  of  Marlbridge,  so  that  the 
distf  ainor  is  to  be  liable  if  he  takes  an  unreasonable  quan- 
tity of  such  subjects,  either  alone  or  jointly  with  other 
chattels ;  and  we  think  that  they  are.  The  duty  of  taking 
a  reasonable  quantity,  which  the  law  casts  on  the  dis- 
trainor, cannot  be  varied  by  this  extension  of  his  powers : 
if  he  takes  more,  he  exceeds  his  duty ;  and  if  damage  is 
caused  thereby  to  the  distrainee,  it  seems  to  be  inccmsistent 
to  say  that  he  shall  not  have  a  remedy,  because^  from  the 
change  in  the  mode  of  treating  the  subject  of  distress,  the 
nature  of  the  damage  is  changed.  If  there  be  a  breach  of 
duty,  and  damage  thereby,  the  case  falls  within  the  esta- 
blished principle,  though  the  quantum  of  compensation 
will  of  course  vary,  if  the  damage  be  less. 

Does  the  distrainee,  then,  sustain  damage  by  the  act  of 
the  distrainor  in  taking  too  large  a  quantity  either  of  com 
or  hay  loose,  or  growing  crops?  It  seems  to  us  that  he 
does  in  both  cases.  In  the  former,  he  is  deprived  of  the 
power,  for  a  limited  time,  of  making  use  of  the  corn  or  hay 
for  his  cattle,  or  disposing  of  it  freely  at  the  market;  or  he 
is  exposed  to  the  inconvenience  of  procuring  sureties  in  a 
replevin  bond  to  a  larger  amount,  if  he  chooses  to  replevy 
and  to  regain  the  full  dominion  over  his  property ;  and  it 
may  be  that  an  additional  expense  for  securing  the  distress 
is  cast  upon  him  by  this  unnecessary  addition  to  the  chat- 
tels distrained,  for  he  must  ultimately  pay  whatever  reason- 
able expense  is  incurred  by  the  landlord.  In  the  latter 
case,  that  of  a  distress  of  growing  crops,  he  is  deprived 
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SanK  €f  PUat,  of  the  power  of  selling  and  receiving  the  money  to  his  own 
use,  with  respect  to  all  the  surplus  which  the  landlord  has 
unreasonably  taken.  He  cannot  feed  off,  or  cut  bis  crops 
whilst  green  for  fodder  or  sale ;  he  may  also  be  exposed 
to  additional  expense  in  the  keeping  the  distress,  for  the 
statute  11  Geo.  2,  c.  19,  s.  19,  provides  that  if  the  tenant 
pay  to  the  landlord,  before  the  crops  are  ripe,  cut,  and 
gathered,  all  the  rent,  and  costs  and  charges  of  making 
the  distress,  and  which  shall  have  been  occasioned  thereby, 
the  distress  shall  cease.  It  is  therefore  clear  that  the  law 
contemplates  that  in  a  distress  of  a  growing  crop,  S09ne 
other  expense  will  be  occasioned  to  the  landlord  than  that 
of  making  the  distress.  Such  would  be  the  case  if  the 
tender  was  made  at  a  late  period  of  preparing  for  or  be- 
ginning harvest,  which  might  be  greater  to  the  landlord 
than  to  the  tenant;  and  the  cost  of  looking  after  the  crops 
to  prevent  their  being  damaged  by  trespassers,  or  impro* 
perly  abstracted  by  the  tenant,  which  would  be  incurred 
from  the  earliest  time.  These  expenses  the  tenant  would 
ultimately  have  to  pay ;  and  he  could  not  be  relieved  from 
the  accruing  liability  to  pay  them,  or  restored  to  the  full 
dominion  over  his  growing  crops,  without  the  inconvenience 
of  replevying,  and  being  bound,  if  he  replevies,  to  give 
security  to  double  the  full  value,  being  a  greater  amount 
than  he  would  have  done  if  a  proper  distress  had  been 
taken.  These  are  inconveniences  to  a  tenant  from  taking 
too  large  a  distress,  though  they  vary  much  in  degree,  and 
in  mobt  cases  would  be  almost  nominal ;  but,  if  there  be 
any  damage,  the  action  we  think  will  lie.  One  mode  of 
illustrating  the  principle  is  by  putting  an  extreme  case,  as 
suggested  at  the  bar.  Suppose,  for  an  arrear  of  5/.,  the 
growing  crops  on  a  thousand  acres  of  land  were  distrained 
in  March,  and  the  tenant  thereby  prevented  from  dealing 
with  the  crops  by  sellimg  them  on  his  own  account,  or 
cutting  them,  or  feeding  them  off  by  cattle,  if  he  chose, 
from  thence  to  the  following  harvest  time — ^it  could  not  be 
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said  that  the  quantity  taken  was  not  greater  than  it  ought  Exeh.  of  Pleat, 
to  have  been,  or  that  the  tenant  had  sustained  no  damage. 
The  principle  is  the  same  as  the  present,  and  the  incon- 
venience diflfers  only  in  degree. 

For  these  reasons  we  think  that  the  plaintiff  was  entitled 
to  a  verdict  on  the  first  count ;  but  not  for  the  full  value 
of  the  crops  beyond  the  amount  which  ought  to  have 
been  taken,  upon  which  principle  the  jury  appear  to  have 
given  their  verdict.  The  true  measure  of  damage  is  simply 
a  compensation  for  the  additional  expense  of  a  distress, 
and  of  keeping  possession  of  that  part  of  the  crops  which 
it  was  unnecessary  to  take  during  the  time  of  possession : 
and  some  compensation  for  the  loss  of  the  absolute  owner* 
ship  and  power  of  disposition  for  the  same  time :  or  if  the 
tenant  has  replevied,  then  a  compensation  for  the  addi- 
tional expense  and  inconvenience  of  replevying  to  a  larger 
amount.  It  cannot  be  contended  that  the  probable  value 
of  the  crops  is  to  be  taken  as  a  present  satisfaction  of  the 
rent  to  that  amount,  so  as  to  make  the  landlord  a  wrong* 
doer,  by  taking  and  selling  all,  or,  as  the  case  may  be,  the 
excess  of  moveable  chattels,  and  liable  for  their  value ; 
for  he  has  a  right  to  apply  those  which  are  immediately 
productive  in  satisfaction  of  the  rent  pro  tanto,  and  hold 
a  reasonable  part  of  the  present  unproductive  fund,  as  a 
security  for  the  balance.  We  therefore  think  that  the 
jury  have  given  excessive  damages;  and  unless,  by  mutual 
agreement,  they  can  be  reduced  to  a  sum  nearly  nominal, 
there  ought  to  be  a  new  trial 

The  second  question  is,  whether  the  landlord  can  be 
liable  to  an  action  on  the  case  for  taking  and  selling  beasts 
of  the  plough,  when  there  was  another  sufficient  distress 
on  the  land  demised,  but  such  sufficient  distress  included 
growing  crops,  and  without  those  crojps  there  was  no  suffi- 
cient distress.  We  are  clearly  of  opinion,  that  he  is  not 
liable  in  this  case ;  for  the  landlord  has  a  right  to  resort,  to 
the  subjects  of  distress  which  are  immediately  available 

VOL.  I.  I!  H  M.  w. 
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Exeh,  of  PUtu,  to  raise  the  arrears  of  rent  by  sale^  and  is  not  bound  to 
^    take  those  which  cannot  be  productive  till  a  future  period* 
PioGorr       If  there  are  other  moveable  chattels,  to  the  amount  of  the 
DiRTLEB.      rent  and  expenses,  besides  averia  caruetBt  he  would  not  be 
justifiable  in  taking  the  latter ;  but  if  there  are  not,  he  has 
a  right  to  take  and  sell  all  or  so  many  of  the  beasts  of  the 
plough  as  may  be  necessary  with  the  other  moveable  and 
saleable  chattels,  to  satisfy  the  arrears  and  charges.     We 
therefore  think  the  verdict  on  the  second  count  should  be 
entered  for  the  defendant,  and  it  is  conceded  by  the  plain- 
tiff that  on  the  sixth  count  the  defendant  is  entitled  to  a 

verdict. 

Rule  accordingiy. 


The  Building 
Act,  14  Geo.  3, 
c  78,  ■.  48, 
which  autho- 
riiet  the  build- 
ing or  raiaing 
of  a  party- 
fence  wail,  does 
not  protect  a 
party  from 
liability  for  any 
collateral  da- 
mage resultuig 
from  the  build- 
ing lo  erected; 
and  an  action 
on  the  case  is 
maintainable  by 
the  occupier  of 
an  adjoining 
house,  for 
heightening 
and  building  on 
a  party -fence 
wall,  whereby 
his  windows 
were  darkened. 


was 


Wells  v.  Ody. 

Case.— The  declaration  stated,  that  the  plaintiff 
possessed  of  a  certain  messuage  or  dwelling-house,  situate 
&c.,  and  carried  on  therein  the  trade  of  a  coffio-maker,  in 
which  messuage  were  divers  ancient  windows,  through 
which  the  light  ought  to  enter ;  and  that  the  defendant, 
intending  to  injure  the  plaintiff  in  the  enjoyment  of  the 
said  messuage,  theretofore,  to  wit,  on  the  1st  dAyot  April, 
18S4,  and  on  divers  other  days  and  times,  &c.,  wrongfully 
erected  and  built  a  certain  building,  to  wit,  a  workshop, 
near  to  the  windows  of  the  said  plaintiff  in  his  said  mes- 
suage, and  kept  and  continued  the  said  erection  and 
building  so  as  aforesaid  built  for  a.  long  space  of  time, 
&c.  And  also  on  the  1st  day  o{  April,  1835,  kept  and 
continued  a  certain  other  building  near  to  the  windows  of 
the  said  plaintiff  in  bis  said  messuage.  By  means  of 
which  said  grievances  he,  the  said  plaintiff,  was  prevented 
from  using  his  said  messuage  as  he  otherwise  could  have 
done :  concluding  with  averring  that,  in  consequence  there- 
of, a  lodger  in  the  house  had  given  notice  to  quit. 


EASTER  TERM,  6  WILL.  IV.  453 

Pka,  not  guilty.     At  the  trial  before  Parke,  B,,  at   Exch,  of  Pleat, 
the  Middlesex  Sittings  after  last  Hilary  Terra,  it  ap-     n«.»^^^J^ 
peared  that  the  defendant  had  raised  a  party-fence  wall,        Wells 
which,  divided  the  premiBes  of  the  plaintiff  and  defendant,  ody. 

situate  in  Drury  Court,  Slrand,  and  had  built  a  work- 
shop and  a  stable,  up  to  and  upon  the  wall  so  raised,  which 
had  the  effect  of  darkening  the  plaintiff's  windows.  There 
had  been  a  former  action  brought  in  trespass  (a),  but  as 
it  appeared  that  the  defendant  had  acted  bond  fide  under 
the  authority  of  the  Building  Act,  14  Geo.  3,  c.  78,  and 
the  plaintiff  had  given  no  notice  of  action  pursuant  to 
the  100th  section  of  that  act,  the  plaintiff  was  nonsuited. 
This  action  was  now  brought  in  case  for  a  continuance  of 
the  erection.  A  notice  of  action  had  been  given,  which 
was  objected  to,  as  it  stated  that  an  action  would  be  com- 
menced *' forthwith,"  and  not  21  days  after  notice;  but 
this  did  not  now  become  material.  The  defendant  in- 
sisted that  he  was  protected  by  the  provisions  of  the  Build- 
ing Act,  inasmuch  as  by  the  100th  section  of  that  act,  the  ac- 
tion is  required  to  be  brought  within  six  months  from  the 
time  of  the  act  committed,  and  here  a  longer  period  had 
elapsed  before  the  commencement  of  the  suit,  and  there- 
fore he  was  not  liable  to  this  action.  This  objection  was 
however  overruled.  The  defendant  further  insisted,  that 
as  this  building  was  partly  on  the  plaintiff^s  land,  the  ac- 
tion ought  to  have  been  trespass^  and  not  case.  The 
learned  Judge  left  this  question  to  the  jury,  whether  the 
pliuntiff's  enjoyment  of  the  light  and  air  was  diminished 
to  a  greater  degree  than  it  would  have  been  if  the  building, 
had  been  erected  on  the  defendant's  moiety  of  the  wall  only.. 
The  jury  found  in  the  negative.  A  verdict  was  then  taken . 
for  the  plaintiff,  with  liberty  to  move  to  enter  a  nonsuit.. 

KeUy  having  obtained  a  rule  accordingly, 

(<i)See2G.M.&R.  128. 
II  H  2 
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^^\SLf^^'       Bompas,  Serjt,  Humfrey,  and  Barsiow,  now  shewed 
cause. — ^The  first  question  is,  whether  the  defendant  is 
protected  by  the  Building  Act,  14  Geo.  3,  c.  78,  s.  43.    It 
is  thereby  enacted, "  that  any  party-fence  wall  now  built,  or 
hereafter  to  be  built,  may  be  raised  by  and  at  the  expense 
of  the  proprietor  or  occupier  of  the  ground  on  either  side 
adjoining  thereto;  but  no  party*fence  wall  shall  hereafter  be 
built  upon  or  against,  or  used  as  a  party- wall,  unless  the  same 
be  of  the  materials,  height,  and  thickness,  hereinbefore  di- 
rected for  party- walls,  to  ther  ate  or  class  of  buildings  so  to 
be  erected  agaiqst  or  upon  the  same.    And  in  case  of  the 
insufficiency  of  such  wall  for  the  purposes  aforesaid,  or  if, 
instead  of  such  party- fence  wall,  there  be  only  a  wooden 
fence,  the  proprietor  or  occupier  of  either  of  the  adjoining 
premises  shall  be  at  liberty,  at  his  own  expense,  to  take  down 
such  wall  or  fence,  and  erect  a  new  party- wall  in  lieu  thereof, 
making  good  every  damage  that  may  accrue  to  the  adjoining 
premises  by  such  rebuilding;  so,  nevertheless,  as  that  such  • 
new  party-wall  shall  not  extend  on  the  surface  of  such  ad- 
joining ground  more  than  seven  inches  beyond  the  centre 
line  of  such  party-fence  wall  or  fence ;  but  no  proprietor 
or  occupier  of  such  adjoining  premises,  shall  make  use  of 
such  party-wall  otherwise  than  as  a  party-fence  wall,  unless 
he,  she,  or  they,  pay  a  proportionable  share  of  the  whole 
expense  of  erecting  such  parts  of  such  wall,  according  to 
the  use  he,  she,  or  they  shall  make  of  the  same,  at  the  rates 
aforesaid."      The  object  of  that  enactment  is,  that  by 
having  substantial  separations  between  (he  houses,  injuries 
by  fire  might  be  prevented ;  but  it  was  not  intended  to 
protect  the  party  from  the  collateral  consequences  result- 
ing from  his  building  the  new  party-wall;  and  there  is 
nothing  which  shews  any  intention  in  the  legislature  to 
alter  or  interfere  with  the  private  rights  of  the  parties  in 
other  respects,  as  to  whether  the  building  is  a  nuisance  or 
not.     The  statute  only  gives  to  persons  a  right  to  go  on 
the  moiety  of  another  party,  in  doing  certain  acts,  which 
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at  common  law  they  were  not  at  liberty  to  do,  but  it  leaves  £*eh.  rf  puom, 
them  still  liable  for  all  collateral  injuries  which  result  from 
their  act.  The  act  provides  also  that  surveyors  shall  be  ap- 
pointed ;  but  their  duty  is  only  to  see  that  the  wall  is  of 
a  sufficient  thickness,  not  to  see  whether  the  party  erects 
a  building  on  that  wall  which  is  a  nuisance  to  his  neigh- 
bour. There  is  no  clause  which  provides  anything  with 
respect  to  the  collateral  rights  of  the  parties ;  but  the  act 
says,  that  if  the  party  is  entitled  to  build  the  wall,  he  may 
go  on  the  premises  of  other  parties  to  build  one  moiety  of 
it.  The  100th  section  protects  a  person  for  anything  done 
in  pursuance  of,  and  by  the  authority  of,  the  act,  but  it  can- 
not apply  to  collateral  injuries,  and  to  protect  persons  who 
avail  themselves  of  the  provisions  of  the  act  to  commit 
other  wrongs.  [Parke^  B. — ^The  act  of  Parliament  does  not 
enable  a  man  to  darken  his  neighbour's  lights.  Trespass 
will  not  lie,  because,  so  far  as  respects  the  mere  act  of 
building  on  the  plaintiff's  wall  is  concerned,  the  statute 
authorizes  him  to  do  so.]  The  case  of  Titterton  v.  Con- 
yer${a)  differs  in  circumstances,  but  the  principle  laid 
down  by  the  Judges  is  the  same,  and  may  be  considered 
as  having  determined  this  point.  In  that  case  it  was  de- 
cided that  the  Building  Act  has  not  destroyed  the  right  to 
lateral  windows  which  existed  before  that  act.  Gibbs, 
C.  J.,  there  says,  ''we  are  clearly  of  opinion  that,  notwith- 
standing the  Building  Act,  the  plaintiff's  right  to  his  lateral 
lights  remained."  The  principle  is,  that  the  act  is  not 
intended  to  interfere  with  the  collateral  rights  of  the 
parties. 

The  second  objection  was  to  the  form  of  the  action. 
The  defendanti  admitting  that  the  Building  Act  does  not 
protect  him,  contends  that  an  action  on  the  case  is  not 
maintainable,  because  the  injury  which  is  complained  of 
is  in  consequence  of  an  act  which  is  in  part  a  trespass. 

(a)  6  Taunt.  465. 
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Exeh.  of  PkoM,  BlU  Aere  is  no  force  in  that  argument,  as  this  is  (me  of 
those  injuries  for  which  the  party  has  the  option  of  two 
remedies— either  to  bring  case  or  trespass.  There  are 
many  cases  in  which  it  has  been  held  that  a  party  may 
waive  the  direct  tort,  and  bring  an  action  for  the  conse- 
quential damage  which  he  has  sustained,  as  in  Branseomb 
▼•  Bridges  (a)  and  Smith  v.  Goodwin  {b).  (Another  objection 
was,  that  assuming  this  proceeding  to  be  protected  by  the 
Building  Act,  though  not  justified  by  it,  yet  the  action  ought 
to  have  been  brought  within  three  months,  pursuant  to  the 
100th  section;  and  Wordsworth  v.  Harley(c),  Roberts  v. 
Read{d),  Sutton  r.  Clarke  {e),  and  Lord  Oakley  v.  The 
Kensington  Canal  Company  (/),  were  cited ;  but  as  the 
Court  did  not  come  to  any  decision  as  to  this  objection,  it 
has  been  thought  proper  to  omit  the  argument) 

Kelly f  Adolphus,  and  iZ.  V.Richards,  contri. — The 
action  is  misconceived.  The  real  grievance  complained  of 
is,  that  the  defendant  has  laid  bricks  and  other  incum- 
brances on  the  plaintiff's  land,  which  is  a  direct  trespass, 
4md  the  subject  of  an  action  of  trespass ;  and  it  is  imma- 
terial whether  the  wall  is  continued  or  not,  and  the  plain- 
tiff's lights  have  been  thereby  obstructed.  The  jury  have 
found,  in  substance,  that  the  obstruction  to  the  plaintiff's 
Ughts  b  as  great  from  the  part  built  on  the  plaintiff's 
moiety  of  the  wall  as  from  the  whole ;  so,  if  the  wall  built 
on  the  defendant's  moiety  were  pulled  down,  and  the  other 
moiety  only  left,  the  building  of  which  was  clearly  an  act 
of  trespass,  the  injury  complained  of  would  still  remain. 
Suppose  the  plaintiff  pulled  down  the  moiety  of  the  wall 
on  his  own  land,  then  an  injury  might  arise  from  the  wall 
on  the  defendant's  moiety :  but  that  is  not  complained  of 

(a)  1  B.  &  Cr.  146;  2  D.  &  R.  (c)  1  B.  &  Ad.  391. 

256.  (rf)  16  East,  216. 

(6)  4  B.  &  Ad.  413;  1  Nev.  &  (t)  I  Marsh.  429. 

Man.  371.  (/)  5  B.  &  Ad.  138. 
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in  this  action.    It  is  not  disputed  that  the  act  done  is  the   £^*  ^Pka$, 

1836 

subject  of  an  action  of  trespass,  but  the  plaintiff  contends 
that  the  defendant  b  liable  in  ease,  for  an  abuse  of  fhb 
parliamentary  licence.  Even  if  that  be  so,  the  declaration 
should  have  been  specially  framed,  that  by  abuse  of  the 
privileges  of  the  act  the  injury  was  done.  The  defen- 
dant would  then  have  known  what  charges  he  had  to  meet. 
But  there  is  no  such  distinction  as  that,  contended  for. 
Either  the  act  done  is  justified  by  the  statute,  or  it  still 
remains  a  trespass  according  to  the  nature  of  the  injury. 
Suppose  the  statute  gave  a  clear  authority  to  do  the  act 
on  the  land  of  another,  and  the  defendant  exceeded  his 
authority,  the  plaintiff  must  bring  trespass.  The  building 
of  this  wall  does  not  make  the  plaintiff  and  defendant 
joint-tenants  of  it ;  and  therefore  the  defendant  has  no 
right  to  go  on  the  plaintiff's  land  and  pull  down  the  part 
of  the  wall  which  stands  on  the  plaintiff's  moiety.  If  he 
did,  he  would  subject  himself  to  an  action  of  trespass, 
MaitM  V.  Hawkins  {a) ;  and  that  shews  that  trespass  is  the 
proper  form  of  action  for  an  injury  committed  on  the 
plaintiff's  land.  [Parke y  B. — ^You  must  not  assume  that 
trespass  is  the  only  form  of  action.  There  is  a  case  in 
Com.  Dig.  Action  on  the  Case  for  a  Nuisance,  A.,  where  it 
was  held  that  such  an  action  lies  for  a  nuisance  to  the 
habitation  or  estate  of  another:  as  if  a  man  build  a  bouse 
hanging  over  the  bouse  of  another,  whereby  the  rain  falls 
upon  it.]  The  contrary  appears  to  have  been  decided  in 
Pickering  v.  Rudd(b).  [Parke^  B. — No;  that  point  was 
not  decided  (c).  It  was  thought  by  Lord  Ellenboroughto 
be  a  very  nice  question,  whether  trespass  was  maintain- 
able.] 


(ii)  5  Taunt.  20. 

(h)  1  Stark.  N.  P.  C.  66. 

(c)  The  marginal  note  is  as  fol- 
lows : — ''  A»  erects  a  board,  which 
projects  over  B*%  land,  at  a  con- 


^derable  distance  from  the  sur^ 
face,  and  occasions  inconvenience 
to  B.  Quart — ^whether  B.'s  re- 
medy is  by  action  of  trespass,  or 
an  action  on  the  case  ?" 
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Exch.  rf  Pkat,  Secondly ^  the  defendant  was  protected  by  the  Building 
Act  in  building  this  wall^  and  he  was  fully  justified  in  so 
doing.  The  defendant  was  empowered  by  the  forty-third 
section  to  raise  the  wall,  and  if  in  so  doing  he  commits  any 
injury,  it  is  but  exceeding  the  authority  given  him.  Sup- 
pose the  defendant  had  built  beyond  the  limit  of  seven 
inches  on  the  plaintiff's  land,  would  that  have  altered  the 
form  of  action?  The  moment  the  party  begins^to  raise 
the  party-fence  wall,  although  it  is  protected  by  the  sta^ 
tute,  yet  still  it  is  a  trespass.  The  placing  of  bricks  on  a 
person's  land  is  a  trespass;  the  continuing  them  there 
b  also  a  trespass.  As  the  Building  Act  authorizes  the 
raising  of  the  wall,  it  by  necessary  implication  justifies 
the  consequential  injury  which  arises  therefrom.  If  the 
wall  is  not  protected  by  the  statute,  ^it  would  be  a  good 
replication  to  say  it  was  an  illegal  wall,  so  far  as  respected 
the'  obstruction  of  the  windows.^  [Parke,  B. — Supposing 
this  building  to  have  been  erected,  and  that  it  afterwards, 
and  after  the  period  of  the  lunitation  of  action  had  elapsed, 
became  a  nuisance  by  an  o£fensive  trade  being  carried  on 
in  the  building,  would  the  plaintiff  be  without  remedy? 
Is  not  that  a  strong  illustration  to  shew  that  the  statute 
does  not  apply  to  authorise  collateral  injuries  which  result 
from  the  building  of  the  wall?] — On  the  third  objection, 
as  to  the  limitation  of  time,  they  cited  Pratt  v.  Hittman  (a), 
Lloyd  V.  Wigney{b),  and  Wordewarth  v.  Harley{c). 

Lord  Abinger,  C.  B. — The  finding  of  the  jury  raises 
the  principal  doubt  in  this  case. — ^The  action  is.  one 
brought  by  the  plaintiff  for  a  nuisance  in  obstructing  his 
lights.  The  first  answer  to  the  action  was,  that  the  build* 
ing  was  erected  partly  on  the  property  of  the  plaintiff;  and 
the  jury  have  found  that  the  obstruction  is  as  great  from 
the  building  on  the  plaintiff's  soil  as  from  that  on  the 

(a)  4B.&Gr.  269;  6D.arR.         (6)  6Biiig.489;4M.&P.222. 
360.  (c)  IB.  &  Ad.  391. 
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defendant's  soil  also.     It  is  said  that  the  action  should  have  ^*ch.  of  pieas, 

1836. 
been  trespass.    No  case  has  been  cited  to  shew,  that  where 

an  injory  has  been  done,  partly  by  an  act  of  trespass^  and 
partly  by  that  which  is  not  an  act  of  trespass,  but  the 
subject  of  an  action  on  the  case,  the  plaintiff  is  bound  to 
adopt  one  or  the  other  form  of  action.  I  can  see  no  reason 
which  prevents  the  present  form  of  action  from  being  re- 
sorted tOy  that  would  not  be  equally  applicable  lo  an 
action  of  trespass.  If  the  argument  be  good  for  any- 
thing, that  an  action  on  the  case  cannot  be  maintained, 
by  parity  of  reasoning  an  action  of  trespass  could  not: 
so  that  it  would  prove  that  the  plaintiff  is  not  entitled 
to  maintain  any  action.  I  should  have  thought  that 
the  plaintiff  might  bring  either  action,  case,  or  tres* 
pass.  Suppose  a  person  to  be  affected  in  the  enjoyment 
of  a  water-course  by  the  erection  of  a  weir,  partly  placed 
on  bis  own  land  and  partly  on  his  neighbour's:  that 
which  was  placed  on  his  own  land  would  be  the  subject 
of  an  action  of  trespass.  If  the  acts  be  both  done  at  the 
same  time,  and  there  be  a  common  injury,  it  seems  to  me 
the  plaintiff  may  bring  either  case  or  trespass,  alleging 
the  common  damage.  There  are  not  wanting  analogies 
to  shew,  that  where  there  is  a  common  injury,  there  may 
be  a  common  remedy,  and  a  party  may  adopt  either ;  as  in 
the  cases  of  nuisances,  where  the  act  is  committed  in  one 
county,  and  the  effect  is  produced  in  another,  the  venue  may 
be  laid  in  either.  However  specious  the  argument  which  has 
been  urged,  it  will  not  bear  investigation ;  but  the  result  is, 
that  the  party  might  have  brought  either  form  of  action.  It 
has  however  been  argued,  that  the  plaintiff  could  not  have 
sustained  any  injury  from  the  portion  of  the  wall  built  on  the 
defendant's  soil,  and  that  this  is  inferred  from  the  verdict 
of  the  jury.  But  that  was  not  their  meaning ;  it  could  not 
be  the  case,  unless  the  part  of  the  wall  on  the  defendant's 
soil  were  transparent.  They  did  not  mean  that  the  injury 
to  the  plaintiff  was  not  equally  affected  by  the  part  on  the 
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jsgeh.  rf  Piedk,  defendant's  soil  as  by  that  on  the  plaintiff's.  A  second 
objection  was^  that  the  injury  complained  of  is  justified  by 
theBuildmg  Acty  or  if  not,  that  the  defendant  is  protected 
by  the  limitation  of  time,  and  by  the  want  of  due  notice  of 
action.  Neither  of  these  objections  can  be  maintained. 
The  Building  Act  was  intended  to  preyent  any  acti<m  of 
trespass  or  case  from  being  brought  against  a  person  for 
doing  the  precise  things  which  are  authorized  by  that  act 
to  be  done,  and  was  not  intended  to  apply  to  cases  not 
contemplated  by  the  act,  nor  to  collateral  transactions, 
but  to  the  injuries  naturally  and  immediately  arising 
from  the  acts  of  the  parties.  If  there  be  any  direct  or 
incidental  injury,  a  notice  may  be  required,  and  the  pro- 
tection afforded  by  the  statute  would  apply.  That  might 
be  the  case  of  a  private  injury,  resulting  from  something 
required  to  be  done  by  the  act.  The  party  would  bring 
an  action  of  trespass,  and  if  the  defendant  were  to  justify 
under  the  Building  Act,  the  plaintiff  might  reply  that  he 
had  done  something  not  justified  by  that  act,  and  therefore 
had  become  a  trespasser  ab  initio  ;  as  if  the  act  required 
the  wall  to  be  raised  to  a  certain  height  only,  and  the 
party  raised  it  higher,  he  would  be  a  trespasser  ab  initio. 
In  this  particular  case,  where  the  party-fence  wall  is  raised, 
the  act  prescribes  no  limit,  but  the  legislature  wbhed  to 
give  the  party  the  right  of  doing  with  his  neighbour's  wall 
what  he  might  otherwise  legally  have  done  with  his  own ; 
therefore,  the  act  justifies  that  trespass,  but  not  the  colla- 
teral consequences  resulting  from  it.  If  an  injury  result 
directly  from  the  act,  the  party  is  justified ;  but  if  a  nuisahec 
result  from  it,  that  is  a  collateral  injury,  and  is  not  justified 
by  it,  and  a  notice  of  action  is  not  required.  Suppose  a 
party  to  raise  a  fence-wall,  and  build  a  chimney  in  it,  and 
kindle  a  fire  in  it,  whereby  a  nuisance  is  created,  after  the 
thtee  months  have  elapsed,  is  the  neighbiMir  prevented 
from  bringing  bis  action  ?  It  is  said  that  it  might  have 
been  brought  when  the  chimney  was  erected;  but  th^re 
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was  no  cause  of  action  until  the  furnace  was  lightedi  and  ^*^  ^  P^t^* 
the  smoke  created.  Those  acts,  indeed,  which  are  tlie 
necessary  and  immediate  consequences  of  the  act  done 
under  the  Building  Act  may  be  justified  under  it,  as  they 
may  be  the  sobgect  of  a  precise  action ;  hdt  ndt  such  con- 
sequential injuries  as  the  present 

Parke,  B. — I  entirely  concur  with  the  Lord  Chief 
Baron.  The  first  question  is,  wiiether  this  is  a  case  within 
the  Building  Act  at  all,  no  as  to  be  justifiable  tinder  the 
general  issue.  The  second  is,  whether,  supposing  it  to 
be  80,  the  defendant  is  protected  by  tfie  limitation  of 
action  and  the  want  of  notice  ?.  ^  I  am  disposed  to  agree 
that  the  cause  of  action  does  date  firom  the  first  act  of 
trespass,  but  that  it  runs  on  with  the  continuance  of  the 
injury.  But  the  present  case  is  not  within  the  Building 
Act;  it  is  clearly  out  of  the  purview. of  it.  The  object  of 
that  act  was  the  preservation  of  the  houses  of  this  city 
firom  fire.  (His  Lordship  here  read  the  43rd  section.) 
The  legislature  intended  to  enable  any  persoil  to  make  a 
more  complete  party-wall,  and  therefore  gave  him  liberty 
to  do  that  which,  but  for  that  act,  h^  would  have  no  right 
to  do,  having  in  view  to  secure  the  general  protection  of 
property.  By  allowing  the  owner  of  one  moiety  to  treat 
the  whole  as  his  own,  subject  to  a  provision  as  to  the 
materials  to  be  used,  the  object  of  the  legislature  is  ef- 
fected. The  party  is  leA  to  all  the  conseqtiences  of  the 
act,  and  no  reference  is  made  to  the  eventual  damage 
which  may  be  caused  by  that  wall.  That  appears  to  have 
been  wholly  out  of  the  contemplation  of  the  legislat'ure. 
If  it  turns  out  that  what  has  been  done  was  unnecessary, 
it  is  not  within  the  Building  Act;  so,  if  the  wall  be  built 
so  high  as  to  create  a  nuisanee,  it  is  not  within  it.  It  is 
not  necessary,  therefore,  to  consider  from  what  time  the 
cause  of  action  accrues,  or  the  form  of  the  notice.  But 
then  comes  the  questioiii  is  an  action  on  the  case  main- 
tainable ?  and  it  is  contended  that  it  is  not,  on  two  grounds. 
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Esek.  ofpietu.  The  first  IS  dearly  put^  that  this  is  an  act  not  capable  of 
severance.  It  appears  to  me  that  the  plaintiff  has  an 
option  as  to  the  form  of  action,  and  the  more  natural 
remedy  is  an  action  on  the  case.  Besides  the  instance 
mentioned  by  the  Lord  Chief  Baron,  which  is  a  case  where 
the  plaintiff  necessarily  has  an  option  of  bringing  the  action 
in  the  one  county  or  another,  either  in  that  where  the 
cause  of  the  nuisance  is  erected,  or  in  that  where  the  in- 
jury takes  place,  there  are  other  instances  in  which  an 
action  of  trespass  or  on  the  case  may  be  brought ;  as  where 
damage  is  done  to  a  carriage,  which  is  occasioned  by  an 
immediate  act  of  carelessness,  the  plaintiff  may  bring  tres- 
pass or  case ;  Moreton  v.  Hardem  (a),  WUIiami  y.  Hol- 
land (6).  Again,  another  is  mentioned  in  Com.  Dig^f 
Action  upon  the  Case  for  aNui$ancefA,wheTe  a  man  builds 
a  house  overhanging  another's,  so  that  the  rain  falls  upon 
it,  an  action  on  the  case  is  maintainable.  Here,  the  act 
of  the  projection  is  itself  a  trespass,  yet  the  old  authorities 
lay  it  down  that  case  may  be  brought :  and  though  the 
act  of  the  building  on  the  joint  wall  was  in  part  a  trespass, 
yet,  as  the  effect  of  the  act  altogether  was  to  deprive  the 
plaintiff  of  his  light,  he  was  justified  in  bringing  an  action 
on  the  case.  So  in  the  instance  put  by  the  Lord  Chief 
Baron  of  the  weir,  as  the  effect  is  that  the  plaintiff  is  dis- 
turbed in  the  enjoyment  of  his  watercourse,  he  may  bring 
an  action  on  the  case,  though  a  trespass  contributed  to  the 
injury.  I  think  an  action  on  the  case  is  more  appropriate, 
though  probably  an  action  of  trespass  might  have  been 
maintained.  But  the  ground  of  complaint  is,  that  the 
defendant  has  used  his  own  property  so  as  to  injure  his 
neighbour,  and  has  abused  the  parliamentary  privilege  of 
nusing  the  fence-wall  to  the  detriment  of  another.  This 
is  not  a  case  where  the  plaintiff  could  have  received  com- 
pensation in  an  action  for  the  trespass  in  building  the  walL 

(a)  4  B.  &  G.  223;  6  D.  &  R.         (6)  10  Bing.  1 12;  3  M.  &  Scott, 
276.  640. 
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BoLLANDi  B.-— I  shall  confine  my  observations  to  one  Etch,  of  Pim, 


point  only^  and  that  is^  whether  the  defendant  is  within 
the  provisions  of  the  Building  Act.  Now,  the  43rd  section 
was  introduced  solely  with  the  view  of  protecting  the  build- 
ings in  the  metropolis,  and  it  consists  of  two  branches. 
In  the  first  it  directs  how  the  party-walls  shall  be  mechani- 
cally constructed;  and  from  that  part  of  the  clause  it  ap- 
pears that  where  there  is  a  party-fence  wall,  the  proprietor 
of  one  part  may  build  upon  the  whole  wall,  but  in  so  doing 
he  must  be  regulated  by  the  directions  given  in  the  act. 
The  section  then  goes  on  to  provide  that  he  is  not  to 
extend  the  party-wall  beyond  a  certain  space ;  and  then 
the  clause  provides  for  the  enjoyment  of  the  party-wall, 
and  requires  that  the  person  who  is  desirous  of  using  it 
should  pay  part  of  the  expenses  incurred  in  building  it. 
So  that  it  appears  to  me  that  the  directions  in  the  section 
are  confined  to  the  regulation  of  the  structure  and  enjoy- 
ment of  the  wall,  but  there  is  no  provision  for  the  injury 
which  may  result  from  the  building  in  any  other  way. 

Rule  discharged. 
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BtcHARDsoK  and  Wife  v.  Robertson. 

Assumpsit  for  money  had  and  received.     Plea,  nan  Where  it  ap* 
assumpsit.    At  the  trial  before  Lord  Abinger^  C.  B.,  at  2^' of  money 
the  London  Sittings  after  last  Hilary  Term,  the  plaintiffs  Sf Ih^puSaff 
proved  an  acknowledgment  by  the  defendant  that  he  had  ^er  iction 
in  bis  hands  the  sum  of  100/.  belonging  to  the  plaintiffs,  there  wu  do 
The  defendant  offered  to  prove  in  reduction  of  damages,  Se*Court["J!^'* 
that  since  the  action  was  commenced  he  had  paid  50/.  to  mot^n*  ^^ 

payment  not 

the  plaintiff's  wife*     The   Lord   Chief  Baron   was   of  being  denied, 

allowed  the 
damages  to  be 

reduced  by  that  sum.     Quare,  whether  payment  either  before  or  after  action  brought  is  admis* 

tible  in  evidenoe  in  reduction  of  damages? 
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Sxch^ofPim,  oiuDiOD  that,  the  evidence  was  inadmissibley  and  refused 
^  to  receive  it,  but  gave  the  defendant's  counsel  leave  to 

move  to  reduce  the  damages  if  the  Court  should  be  of 
opinion  that  it  ought  to  have  been  received. 

Steer  obtained  a  rule  accordingly,  against  which 

Hoggins  novr  shewed  cause. — The  rule  of  JTi/ary  Term, 
4  Witt.  4,  Assumpsit  No.  3,  requires  that  payment  shall 
be  pleaded,  and  the  word  "  payment "  means  payment 
before  action  brought.  The  17th  Rule,  as  to  the  payment 
of  money  into  court,  applies  to  cases  where  money  is  paid 
into  court  after  the  action  has  been  commenced,  and  re- 
quires that  it  shall  be  pleaded  in  bar  of  the  further  main- 
tenance of  the  action.  That  might  have  been  done  in  the 
present  case. 

Lord  Abinoer,  C.  B. — This  is  not  a  motion  for  a  new 
trial,  but  to  reduce  the  amount  of  the  verdict  by  the  sum 
which  has  been  paid,  and  which  payment  is  not  denied. 
The  Court  think  that  the  payment  should  have  been 
pleaded  according  to  the  strict  rule  of  pleading ;  but  as 
the  payment  is  not  denied,  we  think  the  verdict  may  be 
reduced. 

Parke,  B. — The  same  reasoning  which  allows  the  ad- 
mission of  evidence  of  payment  before  action  brought,  ap- 
plies to  the  case  of  payment  after  the  action  has  been 
commenced.  It  has  been  decided  (a)  that  evidence  of  the 
former  may  be  given,  though  not  specially  pleaded;  whe-- 
ther  rightly  or  not  is  another  question.  The  Judges  cer- 
tainly concurred  in  the  ruling  of  Lord  Denman,  C.  J.,  at 
Nisi  Prius  in  Lsdiard  v.  Boucher  {b), 

Alderson,  B. — The  Court  give  no  opinion  upon  the 
point  raised  as  to  the  right  of  giving  payment  in  evidence 

(a)  See  Shirlaf  v.  Jacohi,  2  Bing.  N.  C.  88.        (6)  7  Car.  Sc  P.  1. 
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to  reduce  the  damages.     This  case  is  decided  on  its  par-   Exeh,  <ifpiea»y 
ticular  circumstances.  ^  - 

Richardson 

^  V. 

♦  ROBUTSON. 


Forbes  v.  Crow. 

XN  this  case  a  notice  of  trial  had  been  given  for  the  Sit-  fy^^  g^tice  of 
tings  in  London  on  the  23rd  o(  April ;  but  the  plaintiff,  not  ^^  ^^  ~"^*- 

^  -f  r  »  nuance  must 

being  prepared  for  trial,  gave  notice  of  trial  by  continu-  be  giyen  the 
ance  to  the  next  Sittings,  two  days  only  before  the  former  tia«  Wwe  the 

Sittings.  notice  of  trill 

D  expires  as  in 

On  a  former  day  in  this  term  Petersdorff  obtained  a  the  case  of 
rule  for  the  costs  of  the  day  for  not  proceeding  to  trial,  on  countermand, 
the  ground  that  the  notice  of  continuance  was  insuffi- 
cient.    He  moved  on  an  affidavit,  stating  that  the  defen- 
dant and  his  witnesses  resided  more  than  forty  miles  from 
London. 

Humfrey  shewed  cause. — ^All  the  books  of  practice  lay 
it  down  that  two  days'  notice  of  continuance  is  sufficient; 
and  they  do  not  take  any  distinction  as  to  cases  where 
the  parties  reside  above  forty  miles  from  London.  Un- 
doubtedly, where  there  is  a  notice  of  countermand,  the 
rule  is,  that  where  the  parties  reside  above  forty  miles 
from  London,  there  must  be  six  days  notice. 

Per  Curiam. — ^The  Master  informs  us  that  there  is  that 
distinction  which  has  been  alluded  to,  and  there  is  no  rea- 
son why  there  should  be  any  difference  in  the  practice 
between  the  notice  of  continuance  and  the  notice  of  coun- 
termand. It  ought  to  be  put  on  the  same  footing  as  the 
notice  of  countermand,  and  it  must  be  understood  in  fu- 
ture that  the  same  notice  shall  be  required  for  both. 

The  rule  was  discharged,  the  defendant's  costs  to  be 
costs  iti  the  cause. 
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HuTTON  r.  Warren,  Clerk. 

A  autom  of  the  ji.SSUMPSIT.— The  declaration  stated,  that  the  plain- 
which  the  tenant  tiff,  on  the  25tb  of  Afarch,  183S,  became  tenant  to  the 
^duS^uc^I  defendant,  who  then  was  rector  of  the  parish  of  Wroot, 
iogtoUieooune  jn  the  county  of  Lincoln,  of  a  certain  farm,  glebe  land, 
bendry,  is  en-  premises,  and  tithes,  with  the  appurtenances,  situate  in  the 
ting,  uTraodle  ^^^  parish,  upon  the  terms  and  conditions  that  the  plain- 
r?o?in'^^r  ^^^f  ^'^  executors,  administrators,  or  assigns,  should  and 
ingteniota  would  during  the  said  tenancy  manage,  till,  sow,  and 
aUowtncefor  Cultivate  the  said  farm,  &c.,  in  a  husbandlike  manner, 
fcwtoiJed  o?Sbe  according  to  the  custom  of  the  country,  and  that  the  de- 
anbieiandin     fendant  should,  after  the  expiration  of  the  said  tenancy, 

the  latt  year  of  '^  # 

the  tenancy,  make  and  pay  to  the  plaintiff  all  such  reasonable  allow- 
iraye  the  ances  as  the  plaintiff,  as  off-going  tenant,  should,  accord- 
Undimd^?f £^  ing  to  the  custom  of  the  country,  be  entitled  to  receive 
wiu  poichaM  from  the  defendant  in  respect  of  any  tillage,  sowing,  or 
duded  by  a  Cultivation  of  the  said  farm,  &c.  according  to  the  custom 
the^'ieaie under  ^^  ^^®  country.  The  declaration  then  averred  mutual 
S^'*h  ^wrn^^  promises,  and  proceeded  to  allege  that  the  plaintiff  con- 
sume three-  tinued  such  tenant  until  the  25th  ot  March,  1834,  when 
hay  and  straw  the  said  tenancy  was  determined  by  notice  from  the 
Md^^p^the  defendant  to  quit  the  farm:  that  the  plaintiff,  during 
manure  arising  the  said  tenancy,  to  wit,  on  the  first  of  February,  1838, 

thcFBirom,  and 

leave  such  of  it    and  ou  Other  days,  &c.,  according  to  the  course  of  good 
sospread^on       husbandry,  and  in  tilling,  &c.  the  said  farm  according  to 
ttle ofthe^Un?-*  ^®  custom  of  the  couutry,  bestowed  his  work  and  labour, 
lord,  on  receiT-   and  Used  sceds  and  com  in  sowing  divers  parts  of  the 
price  for  it.        Said  farm,  &c.  with  barley,  blend-corn,  and  clover,  and 
other  seeds,  and  also  betowed  his  work  and  labour  in 
cultivating  the  said  barley,  &c.,  until  the  determination 
of  the  said  tenancy,  and  was  by  the  determination  there^ 
of  prevented  from  enjoying  the   crops  arising  from  the 
said  barley,  &c. ;  and  the  plaintiff,  according  to  the  cus- 
tom of  the  country,  was,  as  off-going  tenant,  entitled  to 
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certain  fair,  reasonable,  and  customary  allowances  in  re-  B»eh,  rfPka», 
spect  of  such  tillage  &c.,  amounting  in  the  whole  to  the 
sum  of  99/.  Is,  6d. ;  yet  the  defendant  would  not  pay  the 
same,  &c« 

Pleas— ^r#/|  non-assumpsit ;  secondly^  that  the  plaintiff 
was  not  tenant  to  the  defendant  on  the  terms  and  con^ 
ditions  in  the  declaration  mentioned;  thirdly ^  that  the 
plaintiff,  according  to  good  husbandry,  and  in  tilling  &c. 
according  to  the  custom  of  the  country,  did  not  bestow 
his  work  or  labour,  or  use  any  seed  or  com,  &c.,  or  bestow 
his  work  or  labour  on  the  said  barley  &c.,  tnodo  et  formd; 
fourthly,  that  the  plaintiff,  according  to  the  custom  of  the 
country,  was  not  entitled  as  off-going  tenant,  &c.:  on 
all  which  issues  were  joined. 

At  the  Krial  before  Gaselee,  J.,  at  the  last  Summer 
Assizes  for  the  county  of  Lincoln,  it  appeared  that  the 
plaintiff  took  the  farm,  which  consisted  of  the  parsonage- 
house  and  glebe  of  the  parish  of  Wroot,  in  the  year  1811, 
by  lease  from  Dr.  Warren,  the  then  incumbent,  the  father 
of  the  defendant,  at  a  rent  of  150/.,  and  had  occupied  it 
ever  since,  until  he  quitted  it  as  hereafter  mentioned.  In 
October,  1832,  Dr.  Warren  resigned  the  living,  and  the  de* 
fendant  was  presented  to  it  At  Michaelmas,  1833,  the  de- 
fendant gave  the  plaintiff  notice  to  quit  at  the  Lady  Day 
following ;  and  in  the  following  October  an  interview  took 
place  between  the  plaintiff  and  defendant,  and  the  at- 
torney of  the  latter,  when  there  was  a  discussion  as  to 
the  pUintiff's  sowing  a  particular  field,  and  whether  he 
was  to  be  allowed  for  the  crop.  The  defendant  and  his 
attorney  insisted  that  the  plaintiff  was  bound  by  the  cus- 
tom of  the  country  to  sow  it,  and  to  keep  the  farm  in 
regular  course ;  and  a  formal  notice  was  accordingly 
given  to  the  plaintiff  by  the  defendant's  attorney,  a  few 
days  afterwards,  not  to  neglect  to  cultivate  the  farm  in 
due  course  of  husbandry,  according  to  the  custom  of  the 
country.    The  plaintiff  quitted,  pursuant  to  the  notice, 

VOL.  I.  II  M.  w. 
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ArA.^^'mm.  Bi  Lady  Day ^  1834.  It  was  proved,  that  according  to 
the  custom  of  the  country,  a  tenant  was  bound  to  culti- 
vate the  farm  according  to  a  certain  course  of  husbandry, 
and  was  entitled,  on  quitting,  to  a  fair  allowance  for  seeds 
and  labour  on  the  arable -land,  and  was  bound  to  leave 
the  manure  on  the  land,  if  the  landlord  chose  to  purchase 
it ;  and  a  land-valuer,  who  had  been  employed  by  the  de- 
fendant in  1833  to  value  the  plaintifTs  tenant-right,  stated 
that  the  farm  was  cultivated  according  to  the  due  course 
of  husbandry,  and  valued  the  allowance  to  be  made  to 
faim  at  the  sum  of  9&L  Vis.  G^d.  For  the  defendant^ 
witnesses  having  been  first  called  for  the  purpose  of  shew- 
ing that  the  custom  did  not  apply  to  glebe  land,  that  no 
tenant  was  entitled,  by  the  custom,  to  off-going  allowances, 
who  had  not  paid  them  on  coming  in,  and  that  the  valua- 
tion made  by  the  plaintiff's  witness  was  much  too  high; 
the  lease  under  which  the  plaintiff  originally  occupied  was 
put  in ;  it  was  dated  2nd  January ^  1811,  and  was  a  de- 
mise for  six  years,  to  commence  at  Lady  Day  following, 
of  the  parsonage-house  and  glebe  land,  and  the  tithes  of 
the  whole  parish  of  Wroot^  at  an  annual  rent  of  150/.  for 
the  house  and  land,  and  200/.  for  the  tithes ;  to  be  void  on 
the  death,  resignation,  &&,  of  the  lessor ;  and  contained 
covenants  by  the  plaintiff,  that,  at  the  end  or  other  sooner 
determination  of  the  term,  he  should  quit,  yield,  and  de- 
liver up  the  premises  in  good  order  and  condition  to  the 
lessor  and  his  successors,  "  and  also  should  spend  and 
consume  three  parts  in  four  of  the  hay  and  straw  arising 
from  the  said  glebe  land  and  tithes  so  demised  as  afore- 
said, upon  the  said  glebe  land,  and  spread  and  bestow  the 
compost  or  manure  arising  therefrom  or  thereby  upon  the 
said  glebe  land,  or  some  part  or  parts  thereof,  and  should 
leave  such  part  of  such  compost  or  manure  as  should  not 
be  BO  spread  or  bestowed  on  the  said  premises  at  the  end 
or  other  sooner  determination  of  the  said  term,  upon 
the  said  premises,  to  and  for  the  use  of  the  said  /.  W.  or 
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his  BueceisorSy  he  or  his  8uceesors  paying  a  reasonable  Bxck.  pf^^*^^ 

price  for  the  same.**    It  was  contended  that  the  e£feel  of    ^ 

this  latter  stipulation  was  to  exclude  the  custom  of  the       Hovtoq 

country  as  to  the  allowances  on  quitting.     The  learned      Warrem. 

Judge  reserred  the  pointy  and  a  verdict  was  foun<)  for  the 

plaintiff  for  95/.  \l8.%\d. 

In  Michaelmas  Term,  Balguy  obtained  a  rule  nisi  for  a 
nonsuit,  pursuant  to  the  leave  reserved ;  against  which,  in 
the  present  term, 

Humfrey  and  Waddington  shewed  cause. — Firsts  the 
plaintiff  is  not  now  bound  by  the  stipulations  of  the  lease 
at  all.  The  defendant  is  no  party  to  it ;  and  although, 
when  a  tenant  holds  on  after  the  expiration  of  a  lease 
under  the  same  party  by  whom  the  lease  was  granted,  he 
holds  on  the  terms  of  the  lease,  so  far  as  they  are  appli- 
cable, that  does  not  apply  to  a  case  like  the  present, 
where  the  lease  had  expired  long  before  the  relation  of 
landlord  and  tenant  commenced  between  these  parties.  At 
all  events,  the  lease  is  only  primd  facie  evidence  of  the  con* 
tract,  and  may  be  rebutted  by  the  conduct  of  the  parties. 
Here,  the  evidence  shews  that  the  parties  have  themselves 
construed  the  terms  on  which  they  were  going  on  as  being 
governed  by  the  custom  of  the  country,  and  that  the  lease 
was  not  considered  as  defining  the  terms  of  their  contract. 
And  the  course  taken  by  the  defendant  on  the  trial  shews 
the  same  ;  for  he  did  not  resort  to  the  lease  until  he  had 
reason  to  believe  that  bis  attempts  to  shew  the  non-appli- 
cability  of  the  custom  in  the  particular  case  would  not  avail 
him.  If  the  defendant,  when  he  gave  the  plaintiff  notice 
to  cultivate  according  to  the  custom,  did  believe  that  he 
was  holding  under  the  lease,  his  conduct  was  grossly 
fraudulent. 

But  J  ^^coiidZy,  the  custom  is  not  excluded,  but  is  per- 
fectly consistent  with  the  stipulations  of  the  lease.     Parol 

I  ig 


470  €A8E8  IN  THE  EXCHBQUBR, 

£rcii.  0/  Pleat,  eTidenoe  is  admissible  to  introduce  the  custom  as  part  of 
^^^'  ^  the  contract  between  the  parties^  in  all  cases  except  where, 
either  in  express  terms,  or  by  necessary  implication,  the 
covenants  in  the  lease  exclude  the  custom.  Now  here 
there  is  one  covenant  only  relating  to  the  terms  of  quitting, 
or  the  manner  of  cultivation,  and  that  of  a  very  limited 
nature,  viz.  the  stipulation  that  the  tenant  shall  consume 
three*fourths  of  the  hay  and  straw  on  the  land,  and 
spread  the  manure  arising  from  it,  and  leave  such  as  shall 
not  be  BO  spread  at  the  end  of  the  term  on  the  premises 
for  the  lessor,  he  paying  a  reasonable  price  for  it.  If 
this  covenant  excludes  the  custom,  no  terms  of  cuUivaiion 
at  all  are  imposed  on  the  tenant,  except  as  to  consuming 
the  hay  and  straw  upon  the  land.  If  the  custom  b  to  be 
held  excluded,  it  must  be  held  to  be  a  mutual  and  reci- 
procal exclusion  of  all  that  either  party  was  bound  to  do 
under  the  custom.  Therefore,  the  plaintiff  was  not  bound 
to  cultivate  in  a  husbandlike  manner,  for  no  such  cove- 
nant is  to  be  founded  in  the  lease.  And  the  argument  goes 
to  this  extent,  that,  if  there  be  the  slightest  stipulation  in 
the  lease  for  any  payment  to  be  received  by  the  tenant, 
though  it  be  one  not  referring  at  all  to  the  mode  of  culti- 
vation, that  excludes  all  other  allowances  for  every  thing 
done  in  the  due  course  of  husbandry.  There  is  no  case 
which  furnishes  an  authority  for  such  a  conclusion,  al- 
though the  dictum  of  Bayleyt  J.,  in  Webb  v.  Plummer  (a), 
that "  where  the  lease  specifies  any  of  the  terms  of  quitting, 
we  must  then  go  by  the  lease  alone,"  may  appear  to  go  so 
far:  but  it  is  submitted  that  i\i^t  dictum  must  be  thus  quali- 
fied;— that  where  the  tenant  covenants  to  do  certain  things, 
and  there  follow  stipulations  for  allowances  as  to  some  of 
those  things,  it  thence  follows  as  a  consequence  that  he  is 
not  to  have  allowances  for  the  others.  To  make  this  case 
like  Webb  v.  Plummer^  the  lease  should  have  contained 

(a)  2B.&Ald.750. 
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a  coTCDant  by  the  tenant  to  aow  the  land  in  the  laat  year,  Exek.  ofPUat, 
and  to  leave  the  manure,  and  then  a  stipulation  that  he  ^  ^'  ^ 
should  be  paid  for  the  manure  only.  Here  there  is  no  Hutton 
stipulation  to  cultivate  in  any  particular  way,  so  as  to  pro-  warrbm. 
duce  any  manure.  Senior  v.  ArmUage  (a)  was  precisely 
the  converse  of  the  present  case.  There,  the  lease  sti- 
pulated that  the  manure  should  be  used  on  the  farm,  and 
left  at  the  end  of  the  term,  uAthoui  payment ;  and  the 
custom  of  the  country  for  the  landlord  to  make  the  tenant 
a  reasonable  compensation  for  labour,  tillage,  sowing,  and 
materials,  to  be  provided  in  the  away-going  year,  was  held 
not  to  be  excluded.  That  case  appears,  indeed,  to  go  to 
the  extent  that  the  custom  applies,  unless.it  is  excluded  by 
express  words.  [AtdersoUf  B.— Is  that  good  law  to  that 
extent  now  ?]  It  is  not  necessary  to  contend  that  it  is. 
[Parke,  B. — ^In  Webb  v.  Plumrner,  Mr.  Justice  Bayley,  if 
bis  recollection  was  accurate,  seems  to  have  supposed 
that  the  stipulation  as  to  leaving  manure  had  nothing  to 
do  with  the  terms  of  quitting ;  for  he  says  the  lease  in 
Senior  v.  Armitage  was  wholly  silent  as  to  the  terms  of 
quitting.]  That  construction  reconciles  the  two  cases. 
The  principle  stated  by  Lord  Mansfield  in  Wigglesworih 
V.  DalUson  (6),  is  applicable — **  The  custom  does  not 
alter  or  contradict  the  agreement  in  the  lease;  it  only 
superadds  a  right  which  is  consequential  to  the  taking." 
[Alderson,  B. — Could  the  tenant  have  been  sued  for  not 
cultivating  according  to  the  custom?]  It  is  submitted 
that  he  could,  according  to  the  principle  laid  down  by 
Lord  Mansfield.  [Aldersan,  B. — ^The  reason  given  by 
him,  "  that  the  custom  of  a  particular  place  may  rectify 
what  would  otherwise  be  imprudence  or  folly,*'  would 
Itpply  as  well  to  varying  the  lease  as  to  supplying  it.] 
Holding  V.  Pigott  (c)  is  another  authority  in  favour  of  the 
plaintiff.    In  Roberts  v.  Barker  {d),  as  in  Webb  v.  Plum-' 

(a)  Holt's  N.  P.  C.  197.  (c)5Moo  &P.427;  7Bing.466. 

{b)  Doagl.  201.  (d)lC.&  M.  808. 
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£wA.  of  Pteif,  m^er^  there  was  a  stipulation  in  the  leAse  Applying  di- 
*^^"        rectly  to  the  same  subject-matter  to  which  Ae  custom 
appKed. 

Balguy  and  Miller,  eonirh. — First,  the  plaintiff  was 
holding  under  the  defendant  on  the  terms  of  the  lease. 
There  was  no  evidence  of  any  new  contract  on  the  expira- 
tion of  the  lease  in  181 7»  or  on  the  resignation  of  the 
lessor;  the  pigtrties,  therefore,  must  be  taken  at  both  thette 
periods  to  have  continued  on  the  terms  of  the  original 
contract  entered  into  by  the  lease.  It  is  said,  that  the 
conversation  proved  to  have  taken  place  after  the  notice 
to  quit,  was  evidence  of  a  new  contract  that  the  plaintiff 
should  hold  on  the  terms  of  the  custom  of  the  country. 
But  that  was  no  more  than  an  intimation  to  the  plaintiff 
that  he  Was  not  to  leave  the  land  waste;  an  obligation 
which  the  very  relatbn  of  landlord  and  tenant  imposed 
upon  him,  without  reference  to  the  custom.  If  there  had 
been  no  specific  contract,  he  could  not  have  done  that* 
[Parke,  B. — He  could,  if  he  chose ;  it  is  not  waste  at  com* 
mon  law,  either  wilful  or  permissivei  to  leave  the  land  un« 
cultivated.  In  order  to  oblige  him  to  farm  according  to 
good  husbandry^  you  must  have  either  some  express  con- 
tract, or  some  implied  contract  from  the  custom  of  the 
country.]  The  notice,  at  all  events,  meant  no  more  than 
what  is  always  understood  between  landlord  and  tenant 
as  being  the  duty  of  the  latter. 

Then,  with  regard  to  the  other  point;  it  may  be  con- 
sidered as  if  it  arose  between  the  original  parties  to  the 
lease.  To  entitle  himself  to  these  allowances  as  against 
the  original  lessor,  the  plaintiff  ought  to  have  expressly 
stipulated  for  them ;  if  he  omits  to  do  so>  but  does  stipulate 
for  others,  Webb  v.  Plummer  is  a  distinct  authority  that 
he  cannot  claim  them.  But  it  is  said  there  was  no  stipu- 
lation in  this  lease  as  to  the  terms  of  quitting.    But  surely 
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the  coTCDant  as  to  leaving  tbe  matiure  for  the  use  of  the  ^^X/^^' 
landlord  is  one  of  the  terms  of  quitting,  though  there 
might  be  many  others.  The  parties  are  contemplating  the 
expiration  of  the  tenancy,  and  what  is  then  to  be  done 
between  them  with  respect  to  the  manure*  The  mention 
of  that,  therefore,  according  to  Webb  y«  Plummer,  is  a 
Yirtual  exclusion,  of  every  other  stipulation  referring  to 
the  expiration  of  the  tenancy.  Bayleff,  J.,  in  that  case, 
says  without  qualification — ''  If  a  lease  speaks  distinctly  of 
the  aUowances  to  be  made  upon  quitting,  it  seems  to  me  to 
exclude  all  others  which  are  not  named.**  Holroyd,  J., 
expresses  himself  to  the  same  effect.  The  only  possible 
mference  from  that  case  is,  that,  where  any  one  or  more 
terms  on  which  the  parties  are  to  separate  are  introduced 
into  the  lease,  the  introduction  of  them  is  an  exclusion  of  all 
othen.  Senior Y.  Armitage  does  not  apply;  here  the  sti- 
pulation in  question  is  in  accordance  with  the  cuatom,  not 
in  breach  of  it.  [Parke,  B. — No;  it  applies  only  to  three* 
fourths  of  the  manure.]  The  observation  of  Lord  LyncU 
kurst,  C.  B.,  in  Roberts  v.  Barker  (a),  applies  to  the  present 
case — that  **  if  the  parties  meant  to  be  governed  by  the 
custom  in  any  respect,  there  was  no  necessity  for  any  sti- 
piilatbn,  as,  by  the  custom,  the  tenant  would  be  bound  to 
leave  the  manure,  and  would  be  entitled  to  be. paid  for  it.'* 
That  case  much  resembles  the  present  in  its  circumstances, 
and  was  also,  like  this,  the  case  of  a  party  holding  on  the 
terms  of  an  expired  lease. 

Parke,  B. — We  will  take  some  time  to  consider  this 
case,  and  will  endeavour  to  obtain  a  fuller  account  of  the 
decision  in  Senior  v.  Armitage.  It  is  very  important  to 
lay  down  the  rule  with  clearness  if  we  can. 

Cur.  adv.  vult. 

U)  1  C.  &  M.  810. 
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^«*; «//'»«»  In  thb  tenn  the  judgment  of  the  Court  was  delivered 
by 

Parkb«  B.  (After  stating  the  pleadings,  he  continued :) 
— It  appeared  on  the  trial  that  the  plaintiff  took  the  farm 
of  the  late  incumbent,  the  father  of  the  defendant,  on  the 
2nd  of  January^  1811,  by  a  lease  under  seal,  comprising 
the  tithes  of  the  parbh  also,  at  the  rent  of  150/.  for  the 
farm,  and  SOO/.  for  the  tithes,  payable  at  MichaelmoM  and 
Lady  Day^  for  the  term  of  six  years  from  Lady  Day,  181 1, 
if  the  lessor  should  so  long  continue  incumbent.  The 
plaintiff  occupied  until  October,  18SS,  when  the  incum- 
bent resigned,  and  the  defendant,  his  son,  succeeded  him 
in  the  living.  The  plaintiff  continued  to  occupy  the  farm 
and  tithes,  paying  the  same  rent,  at  the  same  times,  until 
Lady  Day,  18S4,  when  he  quitted,  in  pursuance  of  a  notice 
given  to  him  by  the  defendant ;  and  he  claimed  in  this 
action  the  allowances  for  seed  and  labour  due  to  the  off> 
going  tenant  by  the  custom  of  the  country. 

The  defendant  resisted  the  claim,  on  the  ground  that 
he  held  under  the  terms  of  the  written  lease,  and  that 
by  those  he  was  not  entitled  to  any  such  allowances. 

It  was  proved,  that,  by  the  custom  of  the  country,  a 
tenant  was  bound  to  farm  according  to  a  certain  course  of 
husbandry  for  the  whole  of  his  tenancy,  and  at  quitting 
was  entitled  to  a  fair  allowance  for  seed  and  labour  on  the 
arable  land ;  and  was  obliged  to  leave  the  manure,  if  the 
landlord  would  purchase  it 

In  October t  1833,  after  the  notice  to  quit,  the  defendant, 
his  agent,  and  the  plaintiff,  had  an  interview,  and  the 
agent  insisted  that  the  plaintiff  should  sow  the  arable  land, 
and  that  he  was  bound  to  keep  the  farm  in  regular  course. 
The  plaintiff  accordingly  did  afterwards  sow  the  arable 
land,  for  which  he  claimed  the  compensation  in  question. 

Two  points  were  made  on  the  argument  before  us ;  Jirsi, 
whether  the  plaintiff  was  bound  by  the  terms  of  the  lease 
at  all,  after  the  resignation  of  the  lessor;    secondly^ 
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whether,  if  he  waa^  those  terms  excluded  him  from  this  ^^^^/^^' 

.  1836. 

cuum. 

Upon  the  first  point  we  think  that  the  pkintifF  must  be 
taken,  in  the  absence  of  evidence  to  the  contrary,  to  have 
held  under  the  defendant  on  the  same  terms  that  he  held 
under  his  father,  so  far  as  those  terms  were  applicable  to 
a  tenancy  from  year  to  year.  No  eridence  was  given  to 
the  contrary  on  the  trial,  and  indeed  this  objection  does 
not  appear  to  have  been  there  raised  on  the  part  of  the 
plaintiff. 

The  second  question  requires  some  consideration.  The 
custom  of  the  country  as  to  cultivation  and  the  terms  of 
quitting  with  respect  to  allowances  for  seed  and  labour, 
is  clearly  applicable  to  a  tenancy  from  year  to  year;  and 
therefore  if  this  custom  was,  by  implication,  imported  into 
the  lease,  the  plaintiff  and  defendant  were  bound  by  it 
after  the  lease  expired. 

We  are  of  opinion  that  this  custom  was,  by  implication, 
imported  into  the  lease. 

It  has  long  been  settled,  that,  in  commerdal  transactions, 
extrinsic  evidence  of  custom  and  usage  is  admissible  to 
annex  incidents  to  written  contracts,  in  matters  with  re- 
spect to  which  they  are  silent  The  same  rule  has  also 
been  applied  to  contracts  in  other  transactions  of  life,  inr 
which  known  usages  have  been  established  and  prevailed ; 
and  this  has  been  done  upon  the  principle  of  presumption 
that,  in  such  transactions,  the  parties  did  not  mean  to  ex- 
press in  writing  the  whole  of  the  contract  by  which  they 
intended  to  be  bound,  but  a  contract  with  reference  to 
those  known  usages.  Whether  such  a  relaxation  of  the 
strictness  of  the  common  law  was  wisely  applied,  where 
formal  instruments  have  been  entered  into,  and  particularly 
leases  under  seal,  may  well  be  doubted ;  but  the  contrary 
has  been  established  by  such  authority,  and  the  relations 
between  landlord  and  tenant  have  been  so  long  regulated 
upon  the  supposition  that  all  customary  obligations,  not 
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^^^Z*^*  altered  by  the  contract^  are  to  TemAin  in  fotcei  that  it  ia 
too  late  to  pursue  a  contrary  course ;  and  it  would  be  pro* 
ductive  of  much  inconvenience  if  this  practice  were  now 
to  be  disturbed. 

The  common  law,  indeed,  does  so  little  to  prescribe  the 
relative  duties  of  landlord  and  tenant*  since  it  leaves  the 
latter  at  liberty  to  pursue  any  course  of  management 
he  pleases,  provided  he  is  not  guilty  of  waste,  that  it  is 
by  no  means  surprising  that  the  Courts  should  have  been 
favourably  inclined  to  the  introduction  of  those  regulations 
in  the  mode  of  cultivation  which  custom  and  usage  have 
established  in  each  district  to  be  the  most  beneficial  to 
all  parties. 

Accordingly,  in  Wigglesworih  v.  DalUson,  afterwards 
affirmed  in  a  writ  of  error,  the  tenant  was  allowed  an  away* 
going  crop,  though  there  was  a  formal  lease  under  seaL 
There  the  lease  was  entirely  silent  on  the  subject  of  such 
a  right,  and  Lord  Mansfield  said  that  the  custom  did  not 
alter  or  contradict  the  lease,  but  only  superadded  some- 
thing to  it. 

This  question  subsequently  came  under  the  considera^ 
tion  of  the  Court  of  King's  Bench  iu  the  case  of  Senior 
V.  Amntage^  reported  in  Mr.  HoVs  Nisi  Prims  Cases. 
In  that  case,  which  was  an  action  by  a  tenant  against  his 
landlord  for  a  compensation  for  seed  and  labour  under  the 
denomination  of  tenant-right,  Mr.  Justice  Bajfley,  on  its 
appearing  that  there  was  a  written  agreement  between  the 
parties,  nonsuited  the  plaintiff.  The  Court  afterwards 
set  aside  that  nonsuit,  and  held,  as  appears  by  a  manuscript 
note  of  that  learned  Judge,  that,  though  there  was  a  written 
contract  between  landlord  and  tenant,  the  custom  of  the 
country  would  be  still  binding,  (/*  not  inconsisieni  with  the 
terms  of  such  written  contract ;  and  that,  not  only  all 
common-law  obligations,  but  those  imposed  by  custom, 
were  in  full  force  where  the  contract  did  not  vary  ihem, 
Mr.  Holi  appears  to  have  stated  the  case  too  strongly 
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when  he  taid  that  the  Ccnrt  held  the  castcmd  to  be  operas  Ba^  tf  Am^ 
tiTe^  **  unlets  the  agreemeat  in  txffre»  terms  exduded  it ;  *^  - 

and  probably  he  has  not  been  quite  accurate  as  attributfaig  HmnroH 
a  similar  opinion  to  the  Lord  Chief  Baron  Z%omp«oii,  who  WAaaair. 
presided  on  the  second  trial.  It  would  appear  that  the 
Court  held  that  the  custcnn  operated,  unlets  It  could  be 
collected  ttom  the  inatrument,  either  expreesly  or  itn« 
pliedly,  that  the  parties  did  not  mean  to  be  goTemed  by 
it. 

On  the  second  t^ial,  the  Lord  Chief  Baft>n  Thantpson 
held  that  the  custom  prevailed,  although  the  written  in* 
ttrutnent  contained  an  express  stipulation  that  all  the  ma* 
nure  made  on  the  farm  should  be  spent  on  it  or  left  at  the 
end  of  the  tenancy^  wiihoui  any  compensation  being  paid. 
Such  a  stipulation  certainly  does  not  elcclude  by  implica^ 
tion  the  tenant's  right  to  receive  a  compensation  for  seed 
and  labour. 

The  next  reported  case  on  this  subject  is  that  of  Webb 
V.  PlummeTf  in  which  there  was  a  lease  of  down  land,  with 
a  covenant  to  spend  all  the  produce  on  the  premises,  and 
to  fold  a  fldck  of  sheep  upon  the  usual  part  of  the  farm; 
and  also,  in  the  last  year  of  the  term,  to  carry  out  the 
manure  on  parts  of  the  Allowed  farm  pointed  out  by  the 
lessor,  the  lessor  paying  for  the  fallowing  land  and  carry^^ 
ing  out  the  dung,  but  nothing  for  the  dung  itself,  and 
paying  for  grass  on  the  ground,  and  thrashing  the  oom* 
The  claim  was  for  a  customary  allowance  for  Jbbktge,  (a 
mode  of  manuring  the  ground),  but  the  Court  held,  that, 
as  there  was  an  express  provision  fi>r  some  payment  on 
quitting  for  the  things  covenanted  to  be  done,  and  an 
omission  of  foldage,  the  customary  obligation  to  pay  for 
the  latter  was  excluded.  No  doubt  could  exist  in  that 
case  but  that  the  language  of  the  lease  was  equivalent  to  a 
stipulation  that  the  lessor  should  pay  for  the  things  men*- 
tioned,  and  no  more. 

The  question  then  is,  whether,  from,  the  tenns  of  the 
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^Mft.  </  p/mm»  lease  now  under  consideration,  il  can  be  collected  that  the 
parties  intended  to  exclude  the  customary  obligation  to 
make  aUowances  for  seed  and  labour. 

The  only  clause  relating  to  the  management  of  the  farm 
(except  the  covenant  to  repair)  is  one  which  stipulated 
that  the  plaintiff  shall  spend  and  consume  on  the  farm 
three-fourths  of  the  hay  and  straw  arising  not  only  from 
the  farm  itselfi  but  from  the  demised  tithes  of  the  whole 
parish,  and  spread  the  manure,  leaving  such  as  should  not 
be  spread  at  the  end  of  the  term  for  the  use  of  the  land- 
lord, on  paying  a  reasonable  price  for  the  same.  This 
provision  introduces  and  has  a  principal  reference  to  a 
subject  to  which  the  custom  of  the  country  does  not  apply 
at  all,  namely,  the  tithes,  and  imposes  a  new  obligation  on 
the  tenant  dehors  that  custom,  and  then  qualifies  that  obli- 
gation by  an  engagement  on  the  landlord's  part  to  give  a 
remuneration,  by  re-purchasing  a  part  of  the  produce  in  a 
particular  event.  It  is  by  no  means  to  be  inferred  from 
this  provision  that  this  is  the  only  compensation  which  the 
tenant  is  to  receive  on  quitting.  If,  indeed,  there  had 
been  a  covenant  by  the  tenant  to  plough  and  sow  a  cer- 
tain portion  of  the  demised  land  in  the  last  year,  being 
such  as  the  custom  of  the  country  required,  he  being  paid 
on  quitting  for  the  ploughing,  or  to  plough,  sow,  and 
manure,  he  being  paid/or  the  manuring,  the  principle  of  e;p- 
pressumjacii  cessare  taciium,  which  governed  the  decision 
in  Webb  v.  Plummer,  would  have  applied ;  but  that  is  not 
the  case  here.  The  custom  of  the  country  as  to  the  obli- 
gation of  the  tenant  to  plough  and  sow,  and  the  cor- 
responding obligation  of  the  landlord  to  pay  for  such 
ploughing  and  sowing  in  the  last  year  of  the  term,  is  in  no 
way  varied.  The  only  alteration  made  in  the  custom  is, 
that  the  tenant  is  obliged  to  spend  more  than  the  produce 
of  the  farm  on  the  premises,  being  paid  for  it  in  the  same 
way  as  he  would  have  been  for  that  which  the  custom 
required  him  to  spend. 
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We  are  therefore  of  opinioD  that  the  plaintiff  is  entitled  AwA.  ^fj^*^* 
to  recoyer,  and  the  rule  must  be  discharged. 

Rule  discharged. 


Where,oii  ihew- 


LaNGTON  V.  ViNEY. 

x^HANDLESS  had  obtained  a  rule  to  set  aside  an  at- 
tachment issued  against  the  sheriff  in  this  cause,  on  pay-  J|*^^  fo*  ^"'i 
ment  of  costs.    On  cause  being  shewn  by  J.  Jervu^  the  •^^  •^  attach- 

nent  againrt 

only  question  discussed  was,  whether  the  bail-bond  should  the  sheriff  on 

stand  as  a  security  or  not;  and  the  rule  was  made  abso-  ^^X^^raiy 

lute,  the  bail-bond  to  stand  as  a  security.  ^"••^®?  "?*^ 

''  waa,  whether 
the  bail-bond 

JertAs  now  stated  that  it  was  in  consequence  of  an  error  jf*2wmi't*"an? 

as  to  the  dates  that  the  Court  had  been  led  to  conclude  that  the  Court  made 

the  plaintiff  had  lost  a  trial,  and  that  he  could  not  now  con-  with  that  term, 

tend  that  the  bail-bond  ought  to  stand  as  a  security :  but  Ju"wq„Suy'^^ 

he  applied  to  have  the  rule  discharged,  on  the  ground  that  ditcovered  that 

the  affidavits  .on  which  it  was  obtained  were  improperly  been  made  in 

intitled;  and  he  cited  Clothier  v.  Eaa  (a)  as  an  authority  that  be ^aa  not 

that  such  an  objection  was  not  waived  by  the  appearing  to  ^^2afi-£>nd^* 

oppose  the  rule  on  the  merits,  and  using  affidavits  in  op-  stand  aa  a  le- 

.  .  curity : — Held^ 

pOSlttOn.  that  he  could 

not  then  urge  % 

Alderson,  B. — Here  it  was  considered  on  all  hands  to™e  ^daviti 

that  the  rule  was  to  be  absolute,  and  the  only  matter  dis-  ^uJlJ^ob* 

cussed  was,  whether  it  was  to  be  on  the  terms  of  the  bail-  talned. 
bond  standing  as  a  security.     Surely  you   cannot  after 
that  go  into  a  matter  which  has  no  reference  to  the  terms 
on  which  the  rule  is  to  be  made  absolute,  but  it  is  to  pre- 
vent its  being  made  absolute  at  all. 

Per  Curiam. — This  objection  is  too  late. 

Rule  absolute. 

(a)  3  Moo.  &  Sc.  216 ;  2  Dowl.  P.  C.  731. 
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Bteh.  pf  Pkmif 

1836.  Fisher  v.  Wainwright, 

In  assumpsit,  AsSUMPSIT.— The  first  count  of  the  declaration 
Ihe  dcdaS*"^  Stated,  that  the  defendant  had  drawn  a  bill  of  exchange 

was  onan under-  for  SOL  uDon  one  Guv ;  that  Guy  had  accepted  it  and  in- 
taking  by  the        ,  ,    .  *^  ,  ,  . ,   ,  .„  1   .         , 
defendant  to  pay  dorsed  it  over;  that  the  said  bill  was  lying  due  at  the 

cbarges'iiiid  ez-  B^i^^  o^  England;  and  in  consideration  that  the  plaintiff 
^^^Jf  ^     f^ould  take  it  up,  and  pay  the  amount  thereof  for  the  ho- 

plaintiff(anat-  ^^  '^^ 

toroey)  should  nour  of  the  defendant,  and  would  sue  Guy  in  his  the 

tiontobe     '  plaintiff's  name  upon  the  bill,  the  defendant  promised 

iS^(!t^a  on  a  ^  P*y  *'™  *^®  amount  of  all  such  costs,  charges,  and  e»- 

bill  of  exchange  penses  as  he  should  incur,  hear,  sustain,  and  be  put  to, 

defendant  on  a,  by  rcasou  of  his  commencing  and  prosecuting  auch  action* 

dut^an'd^wih*  The  count  then  alleged,  that  the  plaintiff  did  take  up  the 

the  plaintiff  had  fciH  and  pay  the  amount  for  the  honour  of  the  defendant, 

agreed  to  take  '^  ^ 

up  for  the  ho-  and  that  he  sued  Guy^  and  incurred  costs  to  the  amount 
&ndant\nthe  ^^  ^^^*  ^^^'  ^»  ^^^^  ^^^^  Gtiy  beoame  bankrupt,  and 
^ntiffX'****  neither  he  nor  the  defendant  had  paid  that  sum.  In  the 
dared  as  in-       secoud  count  the  plaintiff  declared  as  indorsee  of  the  bill. 

dorsee  of  the        rn%  i  n  •  i  i 

bill ;  the  third    There  were  also  counts  for  money  paid,  and  on  an  account 

was  for  money      o*«i#-A/l 
paid;  the  fourth  *«««ea. 

on  an  tccount         The  defendant  pleaded  to  the  first  count,  payment  into 

stated.    On  the  '  r  j 

first  count  the  court  of  4/.,  to  which  the  plaintiff  replied  damages  ulira. 

into "courta'  To  the  second  count,  that,  after  the  bill  became  due,  thp 

thT  hln^rt  d«fen<Jant  paid  the  sum  of  14/.  16*.  in  part  satisfaction 

costs  out  of  thereof,  and  gave  the  plaintiff  another  bill  for  16L  fo., 

second  count,  drawn  by  one  Day  on  one  Sabine,  accepted  by  him,  and 

the  ultimate  is- 
sue was,  whether  a  bill  subsequently  given  by  the  defendant  to  the  plaintiff  was  given  in  satisfac- 
tion of  the  first,  or  as  a  collateral  security. 

The  plaintiff  first  gave  a  particular  of  demand  applionble  only  to  the  count  on  the  bill  of  ex- 
change. The  defendant  obtained  an  order  for  particulars  "  of  the  bill  of  costs,  charges,  and 
expenses  mentioned  in  the  first  count  of  the  declaration  :"  and  the  plaintiff  thereupon  delivered  a 
particular,  oonuining  a  copy  of  his  whole  bill  of  costs  in  the  action  agains  {?.,  and  also  the 
amount  of  the  bill  and  interest  At  the  trial,  the  Judge  ruled  that  the  costs  out  of  pocket  only 
could  be  recovered  on  the  first  count: — Held,  that  the  particulars  were  suffident  to  enable  the  plain- 
tiff to  recover  the  rest  of  the  bill  of  costs  under  the  account  stated. 

The  defendant  gave  in  evidence,  for  the  purpose  of  proving  that  the  second  bill  was  given  by 
way  of  satisfaction,  an  unsigned  account  of  the  plaintiff 's  claims,  which  had  been  delivered  by  him 
to  the  defendant  for  the  purpose  of  their  being  proved  under  G/s  bankruptcy ;  and  one  item  of 
which  was  the  amount  of  the  bill  of  costs : — Held,  that  this  was  not  such  evidence  of  an  account 
stated  as  would  have  enabled  the  plaintiff  to  recover  the  costs  on  the  account  stated,  if  his  par- 
ticulars had  been  insufficient  for  that  purpose. 
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Indoned  by  Day  to  the  defendant,  which  bill  was  not  due  ^^XJ^'^* 
at  the  commencement  of  this  action,  in  satisfaction  of  the  -* 

residue.  To  this  plea  the  plaintiff  replied,  that  the  said  Fuhek 
sum  of  14/.  16#.  was  not  paid  as  alleged  in  the  plea,  and  Waihwiiioht. 
that  the  plaintiff  received  the  bill  of  exchange  therein 
mentioned  on  the  terms  of  its  remaining  in  his  hands  as  a 
security,  and  in  consequence  of  his  forbearing  to  proceed 
thereon  until  a  certain  day,  before  which  the  former  bill 
was  to  have  been  paid ;  and  that  it  was  not  paid  before 
that  day.  The  rejoinder  denied  that  the  latter  bill  was 
given  on  the  terms  mentioned  in  the  replication. 

The  plaintiff  delivered,  under  a  Judge's  order,  general 
particulars  of  demand  as  follows : — 

"  The  plaintiff  seeks  to  recover  the  principal  sum  of 
27^  S$.  6dL,  being  the  balance  of  the  sum  of  30A,  money 
paid  and  advanced  by  the  plaintiff  to  take  up  a  bill  of  ex- 
change drawn  by  the  defendant  upon  and  accepted  by 
one  fV.  H.  Guy,  and  a*  further  sum  for  interest  thereon 
to  the  day  of  payment  or  signing  final  judgment." 

The  defendant  took  out  a  summons  and  obtained  an 
order  for  particulars  *^  of  the  bill  of  costs,  charges,  and 
expenses  mentioned  in  the  first  count  of  the  declaration;" 
whereupon  the  plaintiff  delivered  a  copy  of  his  bill  of 
costs  in  the  action  against  0»^,  amounting  to  11/.  14i.  6c/.; 
to  which  he  added  also  the  UII,  30/.,  and  four  months'  in* 
terest,  10^.,  making  in  the  whole  4£/.  4«.  6(/. 

At  the  trial  before  Lord  AUnger,  C.  B.,  at  the  London 
Sittings  after  Hilary  Term,  it  was  proved  for  the  plaintiff 
that  the  defendant  had  requested  him  to  take  up  the  30/L 
bill,  and  had  promised  to  pay  the  costs  of  the  action 
against  Guy^  if  the  plaintiff,  who  was  an  attorney,  would 
sue  Guy  in  his  own  name.  Those  costs  amounted  to 
1 1/.  I4f8. 6d.f  of  which  the  costs  out  of  pocket  were  3/.  Is.  6d. 
After  Gtty  became  bankrupt,  the  defendant  promised  to  pay 
the  bill  of  costs,  and  made  appointments  for  that  purpose, 
but  failed  to  do  so.   The  Lord  Chief  Baron  was  of  opinion. 
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^^\MJ^^*   that,  as  the  first  count  was  framedi  only  the  costs  out  of 

V — ^ — ^     pocket  could  be  recovered  upon  it ;  and  they  were  covered 

Fisher       fay  the  money  paid  into  court.     The  defendant  proved 

Wainwrioht.  payment  to  the  plaintiff  of  the  sum  of  18/.,  and  the  giving 
of  the  bill  for  16/.  6s.;  but  there  was  a  controversy  be- 
tween  the  parties  as  to  the  terms  on  which  it  was  given. 
In  order  to  shew  that  it  was  given  in  satisfaction,  the 
defendant  put  in  an  account  (not  signed)  delivered  to  him 
by  the  plaintiff  for  the  purpose  of  proving  the  several 
payments  made  on  account  of  the  transaction  under  Gujf*s 
bankruptcy,  in  which  it  was  so  represented.  The  first 
item  of  that  account  was,  ''Costs  to  be  paid,  11/.  14^.  6dL" 
The  learned  Judge  left  it  to  the  jury  to  say,  whether  the 
second  bill  was  given  as  payment  or  by  way  of  collateral 
security ;  and  they  found  that  it  was  given  as  payment. 
His  Lordship  then  stated  that  he  thought  there  was  euflS- 
cient  evidence  on  the  account  stated  to  warrant  the  jury 
in  giving  a  verdict  for  the  plaintiff  on  that  count  for  the 
balance  of  TL  4« •  6d.  due  in  respect  of  the  costs.  A  ver* 
diet  was  accordingly  found  for  the  plaintiff  on  the  account 
stated,  for  that  amount,  and  for  the  defendant  on  the  other 
counts. 

On  a  former  day  in  this  term,  Kelly  obtained  a  rule 
nisi  to  enter  a  verdict  for  the  defendant  on  the  account 
stated,  or  for  a  hew  trial,  on  the  ground  that  the  plaintiff^s 
particulars  were  not  so  framed  as  to  allow  him  to  give  any 
evidence  of  an  account  stated  ;  the  bill  of  costs  furnished  in 
the  second  particular  being  applicable  only  to  the  first 
count,  as  to  which  the  plaintiff  had  been  satisfied  by  the 
money  paid  into  court. 

Bompas,  Serjt.,  and  IV.  H.  Watson,  now  shewed  cause. 
— The  plaintiff  is  entitled  to  retain  his  verdict  on  the  iac- 
count  stated.  The  defendant  had,  by  the  particulars,  sub- 
stantial notice  of  all  that  the  plaintiff  sought  to  recover  in 
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the  action,  viz.  the  balance  due  on  the  original  bill,  and  E*ch.  of  PUa», 
the  costs  of  the  action  against  Guy^  and  could  not  have  ^  '  ^ 

been  misled.  The  particular  first  delivered  clearly  points  Fisher 
to  the  count  for  money  paid.  The  second,  though  it  Wainwright. 
was  delivered  in  consequence  of  the  defendant's  applica- 
tion for  a  particular  of  the  costs,  &c.  "  mentioned  in  the 
first  count,"  is  not  itself  limited  in  its  terms  to  such  charges 
as  could  be  recovered  under  that  count,  but  comprehends 
all  the  matters  in  respect  of  which  the  plaintiff  could  re- 
cover in  the  action — vix.  his  whole  bill  of  costs^  the  bill  of 
exchange,  and  the  interest.  The  plaintiff  more  than 
obeyed  the  Judge's  order,  and  furnished  a  statement,  not 
of  the  costs  merely,  but  of  his  whole  demand.  Unless, 
therefore,  tlie  effect  of  the  particular  was  limited  by  the 
terms  of  the  Judge's  order,  he  has  clearly  a  right  to  give 
evidence  of  his  claim  for  costs  under  any  count  of  the  de- 
claration. But  it  cannot  be  said  that  it  was  so  limited. 
Particulars  are  not  bound  to  such  precision  of  terms  as  a 
declaration;  all  that  is  necessary  is,  that  they  shall  be 
sufficiently  plain  as  that  the  defendant  cannot  be  misled 
by  them.  Thus,  in  Harrison  v.  Wood  (a),  disbursements 
were  held  recoverable  under  an  item  in  a  particular  of  de« 
mand,  for  **  cash  advanced/'  In  Lambirth  v.  Roff{b)^ 
where  the  plaintiffs,  who  were  spirit-merchants,  delivered 
a  bill  of  particulars  for  goods  sold  by  them  *^  in  their  trade 
of  brewers**  (the  action  being  for  spirits  supplied  to  the 
defendant),  the  Court  held  that  the  variance  was  imma- 
terial, inasmuch  as  the  defendant  could  not  have  been  mis- 
led by  it.  Davis  v.  Edwards  (c),  and  Brown  v.  Hodgson  (d)^ 
are  authorities  to  the  same  effect  The  latter  case  is 
strongly  in  point,  for  there  the  particular,  if  technically 
construed,  applied  to  the  first  count  of  the  declaration, 


(a)  8  Bing.  371 ;  1M.&  Scott,  597- 

536.  (c)  3  M.  &  Sel.  380. 

(b)  Ibid.  411;   1  M.  &  Scott,  (d)  4TaQnt.l89. 

VOL.    I.  K  K                                         M.  W. 
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Exeh,  ofPUas,  which  was  for  goods  sold  and  delivered;  but  the  plaintiff 

'  ^     was  allowed  to  apply  it  to  the  other  count  for  money  paid. 

FisHCR  But  the  defendant's  own  evidence^  vhs.  the  account  put 

Wainweight.  in  by  him,  shews  that  he  kneto  the  plaintiff  did  not  limit 
his  claim  to  the  first  count,  and  at  all  events  let  in  the 
cause  of  action  on  the  account  stated.  Hurst  v.  Wat- 
kins  {a)  is  an  authority  tbat^  where  it  appears  from  the  de- 
fendant's evidence  that  the  plaintiff  is  entitled  beyond  the 
amount  demanded  by  his  particularst  he  is  no  longer  limited 
to  that  amount,  but  may  recover  anything  beyond,  to  which 
his  declaration  applies.  Here,  the  production  by  the  de- 
fendant of  the  account  delivered  to  him,  shewed  that  the 
plaintiff  had  a  good  cause  of  action  on  the  account  stated. 
[Parke,  B. — Does  it  shew  anything  more  than  that  the 
plaintiff  claimed  11/.  I4is.6d.  for  costs?]  The  defendant 
uses  it  as  an  account  stated  between  them,  and  on  which 
he  has  paid  money  on  account,  for  the  purpose  of  shew- 
ing that  the  plaintiff  cannot  recover  on  the  second  comit. 
He  cannot  so  use  it  for  his  own  advantage  without  its 
being  taken  as  an  account  stated  on  the  other  side  also. 
By  the  same  evidence  whereby  he  defeats  one  cause  of 
action,  he  sets  up  the  other. 

Kelly  and  Busby,  contri. — The  claim  in  this  declara- 
tion is  fourfold— ^rW,  that  on  the  special  count,  which  is 
a  mere  contract  of  indemnity;  secondly,  on  the  bill; 
thirdly,  for  money  paid ;  and,  lastly,  on  an  account  stated. 
The  first  particular  was  clearly  confined  to  the  claims  on 
the  bill,  and  for  money  paid.  Then  the  defendant  ob- 
tains an  order  specifically  for  a  particular  on  the  special 
count,  and  a  particular  is  thereupon  delivered  of  a  regular 
bill  of  the  costs  claimed  by  the  special  count,  and  by  that 
count  only;  and  the  defendant  then  pays  4/.  into  Court 
on  that  count  alone.  That  payment  shews  that  he  was  in 
fact  misled  by  the  particular :  supposing  it  to  apply  ex- 
clusively to  the  first  count,  he  pays  in  that  amount  on  the 
(a)  1  Gamp.  68. 
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assumption  that  under  that  count,  as  framed,  only  the  Bjteh.  of  puom, 
costs  out  of  pocket  could  be  recovered.     If,  then,  the  ^ 

plaintiff  may  notwithstanding  rely  on  an  acknowledge  Fisher 
ment,  and  resort  to  the  account  stated,  the  defendant  is  wainwrioht. 
clearly  misled ;  he  had  no  notice  by  either  particular  of 
any  account  stated.  Nor  was  any  question  on  the  account 
stated  mooted  by  the  plaintiff  at  the  trial ;  it  was  the  sug- 
gestion of  the  learned  Judg^,  and  the  evidence  was  not 
left  to  the  jury  as  applicable  to  that  count  Hurst  v.  Wat' 
tins  has  no  application  to  this  case«  The  paper  put  in  by 
the  defendant  is  in  no  sense  an  account  stated ;  it  shews 
no  balance^  but  is  merely  a  statement  of  all  thp  money 
which  the  plaintiff  alleges  he  has  paid*  Ifj  indeed,  re- 
jecting all  the  other  evidence  in  the  cause,  it  is  to  be 
coupled  with  the  evidence  given  for  the  plaintiff,  it  may 
so  be  made  an  accoupt  stated  ;  but  it  is  no  evidence  for  the 
plaintiff  when  tal^en  along  with  the  other  evidence /or  the 
defendant.  His  evidence  alone  raises  no  case  for  the 
plaintiff  on  the  account  stated ;  and  the  document  itself 
shews  that  he  did  not  know  what  the  claim  of  the  plainr 
tiff  was. 

Lord  ApiNGER,  C.  B. — If  this  case  depended  altogether 
on  the  point,  whether  the  defendant  himself  furnished 
evidi^nce  for  the  plaintiff,  I  should  ^ardly  be  disposed  to 
gQ  that  length:  that  is  at  least  ambiguous;  the  paper  pi^t 
in  was  not  signed  by  any  party,  and  no  balance  wa^ 
struck;  ^nd  to  make  it  an  account  stated,  we  m\ist  com- 
bine it  with  the  plaintiff's  evidence.  But  the  material 
question  is,  whether  the  defendant  w^s  misled  by  i\^p  par- 
ticular, ^ow  the  second  particular  was  not,  as  has  been 
contended,  a  pairticular  on  the  fir^t  count  of  the  declara- 
tion oply ;  the  Judge's  order  is  not  for  particulars  on  th^ 
first  count,  but  for  particulars  of  '*  the  bill  of  costs, 
ch,arge8,  and  expenses,  mentioned  in  the  first  count." 
Then  the  plaint^T,  instead  of  delivering  )hat  only,  puts 

K  k2 
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Exeh.  of  Pleat,  into  his  bill  of  particulars  all  that  he  could  recover  on  any 

J_^     of  the  counts.     The  defendant,  therefore,  bad  full  notice 

Fisher        of  all  the  plaintiff  sought  to  obtain,  and  he  was  nut  bound 

Wainwriort.  ^^  abandon  any  part  of  it.  If  the  plaintiff  had  gone  on  to 
say,  *'  these  are  the  particulars  of  the  plaintiff's  demand 
on  the  first  count,"  that  would  have  been  mere  sur- 
plusage, and  would  have  leftthe  whole  equally  open  to 
him.  Then,  was  the  defendant  deceived  as  to  the  amount 
the  plaintiff  meant  to  recover  ? — Clearly  not.  It  may  be  that 
he  was  surprised  at  its  being  recovered  on  the  account 
stated,  but  that  is  no  ground  for  giving  him  any  benefit. 
I  have  little  doubt,  that,  having  discovered  the  inaccu- 
racy in  the  mode  of  stating  the  first  count,  the  defendant 
was  lying  perdue  to  take  advantage  of  that  objection,  and 
prevent  the  plaintiff's  recovering  more  than  the  money 
paid  into  Court.  The  plaintiff,  however,  has  not  ex- 
pressly abandoned  any  count  of  his  declaration ;  and  it 
appears  to  me  that  we  shall  do  no  injustice  by,  and  are 
not  prevented  by  any  technicality  firom,  coming  to  a  con- 
clusion in  his  favour  on  the  question  before  us. 

Parke,  B. — I  am  of  the  same  opinion.  The  plaintiff 
certainly  has  not  made  out  that  the  defendant  has  given 
evidence  against  himself.  The  rule  laid  down  in  Hurst  v. 
JVaikinSt  and  to  which  I  entirely  assent,  is  only  this — 
that  the  bill  of  particulars  confines  the  plaintiff's  evi- 
dence to  the  causes  of  action  mentioned  in  the  particulars ; 
but  that  if  the  defendant^  in  giving  evidence  for  himself, 
gives  evidence  also  for  the  plaintiff  of  some  claim  not  in- 
cluded in  the  particulars,  the  plaintiff,  as  to  that  claim,  is 
no  longer  confined  to  the  particulars,  but  may  avail  himself 
of  the  defendant's  evidence.  But  my  Brother  Bompas 
has  failed  to  satisfy  me  that  any  evidence  was  given  by 
the  defendant  on  the  account  stated.  Undoubtedly  there 
was  evidence  on  the  part  of  the  plaintiff  to  go  to  the  jury 
of  an  account  stated ;  but  the  defendant's  counsel  did  not 
require  that  that  evidence  should  be  left  to  the  jury.  The 
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only  question  at  present^  therefore,  is  on  the  effect  of  the  ^Bxeh.  ofPUat, 
particular.     It  is  certainly  very  inartificially  drawn^  and 


the  Judge's  order  is  al.<40  untechnical  and  informal.  The 
first  order  ought  not  to  have  been  made  so  generally  as  it  wainwrioht. 
was^  for  the  plaintiff  was  not  compellable  to  give  any  par- 
ticulars at  all  on  the  first  and  second  counts.  Then  the 
defendant  applies  for  an  order  for  particulars  of  the  bill 
of  costs,  &c.  mentioned  in  the  first  count  of  the  declara- 
tion,  and  the  second  particular  is  thereupon  delivered. 
If  the  plaintiff  had  added  to  it,  *'  I  insist  that  I  am  entitled 
to  recover  the  above  on  all  the  counts  of  the  declaration/' 
the  particular  would  have  been  perfectly  formal  and  techni- 
cal ;  but  it  says  in  effect  the  same  thing.  The  particular 
of  the  bill  of  costs  includes  not  merely  the  costs  out  of 
pocket,  which  alone  fell  within  the  first  count,  but  the 
whok  costs  out  of  the  action.  The  case  looks  strongly  as 
if  the  defendant  had  found  out  the  form  of  the  first  count, 
taken  advantage  of  it,  and  paid  money  into  Court  on  that 
count  only,  and  then  made  use  of  the  paper  in  question 
(which  had  been  given  for  an  entirely  different  purpose) 
to  turn  the  plaintiff  round  upon  the  other  count.  I  have 
no  doubt  the  defendant  perfectly  understood  that  the 
plaintiff  meant  to  go  for  his  whole  bill,  and  not  to  confine 
himself  to  a  claim  on  any  particular  count 

Boll  AND,  B. — I  am  of  the  same  opinion.  The  true 
test  is,  whether  the  defendant  was  or  could  be  misled.  I 
think  it  is  clear  that  he  was  not  misled,  but  was  himself 
endeavouring  to  mislead  the  plaintiff. 

Alderson,  B. — The  defendant  says  that  when  he  got 
the  particular,  he  supposed  the  sum  claimed  was  costs  out 
of  pocket ;  but  the  document  he  produces  shews  clearly  to 
my  mind  that  he  did  not  so  suppose,-  and  therefore  that  be 
was  not  misled. 

Rule  discharged. 
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Exeh.  of  Pleat, 
1836. 

Strong  v.  Dickenson. 

The  defendant,  A  RULE  bad  been  obtained  to  set  aside  the  eapias  is* 

vrnteTltthe*  sued  in  this  cause  for  irregularity,  and  to  discharge  the 

a^h^*  defendant,  who  was  a  practising  attorney  of  this  Court, 

between  two  out  of  custodv,  on  the  ffround  that  he  was  arrested  when 

and  three  ® 

o'dock,  p.  m.  he  was  privileged,  as  being  on  his  way  to  transact  pro« 
hi^hiitffiSuSi,  fessional  business  in  the  Courts  at  Weitminster.  The 
in  lupport  of  a     defendant's  affidavit,  (which  described  him  as  of  19,  Gmce- 

motion  for  hu  ^  . 

discharge  on  churck  Street^  London,)  stated  that  on  Sniurday^  the 
be^was  priTi-  *^  ^t^  Aprils  having  professional  business  in  several  cases 
leged  «tt»A»,       ^     transact  in  this  Court  and  the  Common  Pleas,  he  was 

was,  that  hav-  ^  ^  ^         ^ 

Sng  profetsionai  proceeding  through  the  city  of  London,  in  his  way  to 
rai  cases  to  *  Westminster  Hall  for  that  purpose,  and  on  arriving  at 
c"urt.'hi"wM  the  Bank  of  England,  recollected  that  he  bad  some  busi- 
proceeding         gess  with  a  client  of  his,  and  that  it  was  probable  he 

through  the  city 

ot London, oa  should  meet  with  him  at  the  Auction  Mart;  the  deponent 
WeitiiuJter  therefore  called  there  in  his  way  to  Westminster  Hall,  and 
HaU  for  that      there  saw  his  client,  a  Mr.  Hunter ;  and  just  as  he  was 

purpose,  and  on  '  •* 

arriving  at  the  about  to  leave  him  for  the  purpose  of  proceeding  to 
land,  recollected  Westminster,  he  was  arrested  at  the  suit  of  the  plain* 

b^iJrin^cL^^th  a  *'^ '"  *'®  ^*"^®-  ^^  *®  ^*'^®^  '^*"^»  ^^^  affidavit  of  the 
dient,  whom  it    officer  by  whom  the  arrest  was  made  stated,  that  he  took 

was  probable  he 

should  find  at  the  defendant  into  custody  from  the  coffee-room  of  the 
AfariMhaThe  Auction  Mart  Coffee-house,  between  two  and  three  o'clock 
there^?n*Ws"*^  in  the  day ;  that  the  defendant  did  not  tell  the  deponent 
way  to  Wtwt"  that  he  was  going  to  attend  any  of  the  Courts  at  West* 
and  saw  hfs  minster,  or  any  other  professional  business,  but,  on  the 
M "e^'wilfatout  contrary*  that  he  had  gone  to  the  coffije-house  to  see  a 
to  leave  him  for  person  about  a  loan  for  the  purpose  of  -paying  the  plain- 
proceeding  to  tifTs  debt,  and  he  was  therefore  sorry  the  plaintiff  had 
was  arrested'in  taken  him  in  cxccution.  Another  person,  who  had  been 
S^w'S*'""  c«»pl^'ycd  to  watch  the  defendant,  also  deposed,  that  he 
this  statement  met  the  defendant  coming  out  of  the  Excise  Office,  in 
titled  to  the   ~  Broad  Street,  SihouX  half-past  one  o'clock,  and  followed 

privilege. 
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him  directly  to  the  Auction  Marl  Coffee'^houset  passing  £*ch.  of  Pleas, 

down  Throgmorion  Street^  and  not  going  to  or  by  the 

Bank  of  England;  which  going  through   Throgmorion 

Street  was  a  diversion  from  the  direct  line  to  Westminster. 

And  two  persons,  who  occupied  different  parts  of  the 

ground  floor  of  No.  19|  Graeeehurch  Street ^  stated,  that 

for  several  months  past  they  had  not  seen  the  defendant 

come  to  his  oflSce,  which  was  on  the  first  floor,  and  that 

they  believed  he  was  keeping  out  of  the  way  ta  avoid 

arrest; and  that  on  the  day  of  the  arrest,  the  defendant's 

clerk  came  into  the  shop,  of  one  of  these  deponents,  and 

said  that  the  arrest  was  in  consequence,  of  the  defendant's 

having  gone  to  the  Auction  Mart  to  .meet  the  party  on 

the  business  of  the  loan,  notwithstanding  he,  the  clerk, 

had  endeavoured  to  dissuade  him  from  doing  so. 

Pfa^/ shewed  cause. — It  is  plain  from  these  aifidavits, 
that  the  defendant  was  arrested  while  extra  viam,  and  not 
while  b(md  Jide  ^toceeding  to  transact  his  professional 
business.  His  own  representation  to  the  officer  is  of 
itself  enough  to  prove  that  such  was  the.  case.  His  busi- 
ness in  the  coffee-house  was  altogether  foreign  ito  his 
purpose  of  coming  to  Westminster;  and  it  was  an  hour  of 
the  day  at  which  it  was  scarcely  possible  that  he  could 
have  been  bond  fide  intending  to  proceed  thither  to  at- 
tend any  of  the  Courts. 

Ludlow,  Serjt.,  and  F.  V.  Lee,  coit/rd.— If  the  defendant 
was  bond  fide  employed  in  the  prosecution  of  an  object 
in  respect  of  which  he  was  entitled  to  the  privilege,  he 
would  not  be  deprived  of  it  by  a  temporary  deviation,  for 
a  reasonable  time,  from  the  direct  way.  And  he  swears 
that  he  was  just  about  to  proceed  to  Westminster  when 
the  arrest  was  made ;  the  purpose,  therefore,  of  the  de- 
viation was  then  completed.  It  comes  to  the  same  as  if 
the  Auction  Mart  had  been  his  original  place  of  starting ; 
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Exdt,  of  Pleat,  and  it  is  admitted  that  he  left  home  to  attend  the  Courts. 
^^'  ^  [Parke,  B.— It  is  not  said  that  he  left  home  with  that 
Strong  sole  intention ;  it  might  have  been  with  the  intention  also 
DxcKENsoM.  of  doing  a  great  deal  of  other  business  in  different  parts 
of  the  town,  and  ultimately  attending  at  JFestminster. 
He  could  have  told  us  where  he  set  out  from,  which  he 
has  not  done.]  The  privilege  is  that  of  the  client,  not  of 
the  attorney,  and  all  the  cases  lay  down  that  it  is  hot  to 
be  so  strictly  limited  as  to  be  forfeited  by  an  occasional 
deviation  from  the  direct  object.  In  Luntly  v.  -^^^-  (a), 
where  the  defendant,  a  barrister,  was  arrested  on  his  re- 
turn home  from  the  sessions,  while  in  a  picture-shop,  he 
was  held  to  be  privileged,  unless  it  had  been  shewn  that 
he  had  remained  in  the  shop  an  unreiisonable  time.  [Lord 
Abinger,  C.  B. — It  does  not  appear  that  he  diverged  from 
the  way.]  In  Lightfoot  v*  Cameron  (6),  where  a  defen- 
dant in  a  cause,  after  the  rising  of  the  Court,  went  with 
his  attorney  and  witnesses  to  dine  at  a  tavern  in  Palace 
Yard,  and  was  arrested  while  at  dinner,  the  Court  held  that 
the  privilege  redeundo  had  not  expired,  and  discharged  him. 
There  is  no  doubt  that  the  privilege  eundo  is  equally  exten- 
sive with  that  of  redeundo.  In  Holiday  v.  Pitt  (c),  where  a 
witness  in  a  cause  tried  at  the  Winchester  Assizes  on  Friday 
afternoon,  was  arrested  at  seven  o'clock  on  the  Saturday 
evening,  as  she  was  entering  the  stage-coach  which  was 
to  convey  her  home  to  Portsmouth,  the  Court  held,  that 
notwithstanding  the  time  that  had  elapsed  since  the  trial 
of  the  cause,  her  privilege  had  not  expired.  [Alderson,  B. 
— There  she  was  directly  in  her  way  home,  and  was  privi- 
leged redeundo :  the  Court  did  not  decide  that  she  might 
not  have  been  arrested  at  Winchester  on  Saturday  morn- 
ing. Parke,  B. — I  think  it  will  be  found  in  all  the  cases 
that  the  deviation  was  connected  in  some  way  with  the 

(a)  I  C.  &  M.  679.  (b)  2  W.  BL  1113. 

(c)  2  Str.  986;  Gilb.  Rep.  308. 
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Feturn  home.     If  we  allow  the  privilege  to  this  defendant^  Bxch.  rf  puat, 


what  is  there  to  prevent  an  attorney ,  who  has  a  cause  in 
the  paper,  from  going  all  over  the  city  for  half  a  day  with 
impunity  ?]  In  Piti  v.  Coombs  (a),  the  plaintiff  was  held 
privileged^  where,  having  made  a  motion  in  the  cause,  he 
left  the  Court,  and  in  his  way  home  first  called  at  his  oflSce 
to  refresh  himself,  and  having  remained  there  above  an 
hour,  left  the  office  to  proceed  home,  and  went  into  a 
tailor's  shop  in  the  same  street,  in  which  he  was  arrested. 
It  is  plain  he  could  not  have  been  there  for  any  purpose 
connected  with  the  suit;  and  that  case,  in  its  circum- 
stances, strongly  resembles  the  present. 

Lord  Abinoer,  C.  B. — ^I  agree  that  the  privilege  should 
be  extended  to  every  case  where  the  party  was  substan- 
tially eundoy  morando,  or  redeundo;  but  it  should  be  made 
to  appear  that  that  was  undoubtedly  the  case.  Where  that 
substantially  appears,  the  Court  does  not  exact  of  the 
party  that  he  shall  go  at  full  speed,  or  go  by  the  nearest 
way  possible ;  and  I  think  all  the  cases  which  have  been 
cited,  when  they  come  to  be  examined,  depend  on  this — 
that  it  did  not  appear  that  there  was  in  any  of  them  any 
stay  upon  the  road  for  a  purpose  entirely  different  from 
and  unconnected  with  the  progress  home,  which  justified 
the  arrest.  Thus,  in  the  case  where  the  party  was  arrested 
while  dining,  it  was  necessary  that  he  should  dine  some- 
where, and  the  place  where  he  dined  was  not  out  of  bis 
way  from  the  Court.  So,  in  Holiday  v.  Piti,  it  did  not 
appear  that  the  party  could  get  away  sooner ;  and  even  if 
she  could,  she  was  arrested  in  fact  when  getting  into  the 
coach,  that  is,  when  she  was  in  fact  redeundo.  It  cer- 
tainly behoves  the  party  applying  to  state  all  the  circum- 
stances which  entitle  him  to  the  privilege.  In  this  case 
the  affidavit  is  altogether  defective.     It  is  consistent  with 

(a)  5  B.  &  Ad.  1078 ;  3  Nev.  &  M.  212. 


1836. 
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ofPkat,  it  that  the  defendant  might  have  set  out  at  -aeren  m  the 
moming  from  some  place  and  on  some  businees  wholly 
unconnected  either  with  the  city  or  Westminster  HaU, 
merely  reserving  in  his  mind  an  intention  to  come  to  this 
Court  at  some  period  of  the  day.  It  would -be  admitting 
a  Tery  dangerous  precedent  if  we  were  to  say  that  a  party 
might  do  that,  and  still  retain  his  protection.  If  he  had 
actually  set  out  from  the  co£fee-house  on  his  way  to  West' 
minster,  it  would  be  a  very  different  case ;  but  it  is  not 
so :  he  was  arrested  there,  and  while  he  was  on  business 
wholly  unconnected  with  the  Court.  This,  too,  was  on  a 
Saturday,  a  day  on  which  the  Court  seldom  sits- late  ;  and 
in  fact  this  Court  was  up  on  that  day  at  one  o'clock.  On 
his  own  statement,  therefore,  he  might  be  in  the  prosecu- 
tion of  some  purpose  entirely  unconnected  with  the  privi- 
lege. There  is  no  ease  in  Which  it  was  allowed  where  the 
affidavit  was  liable  to  such  objections.  On  the  whole,  I 
think  no  grounds  are  shewn  for  his  discharge. 

Parke,  B.— I  am  of  the  same  opinion,  and  I  found  it 
entirely  on  the  defect  of  the  applicant's  case.  He  does 
not -say 'he  left  his  own  house  in  the  morning,  or  where 
his  own  house  is,  or  that  he  left  it  to  go  to  Westminster, 
in  respect  of  hi9  attendance  at  which  place  only  he  could 
then  be  privileged.  It  is  quite  consistent*  with  his  affidavit 
that  he  set  out  for  the  city,  solely  to  attend  there  to  the 
business  of  his  several  clients,  with  an  ultimate  intention 
of  going  to  Westminster.  It  is  entirely  on  that  ground  I 
form  my  opinion;  I  say  nothing  as  to  deviation.  The 
cases  may  all  be  reconciled  with  the  principle  of  making  a 
liberal  allowance  in  favour  of  the  party,  while  he  is  in  fact 
redeundo. 

BoLLAND,  B.— I  am  of  the  same  opinion.  As  to  the 
case  of  Lightfoot  v.  Cameron,  De  Grey,  C.  J.,  there  says, 
**  such  a  necessary  refreshment  as  this  is  not  to  be  looked 
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Upon  as  a  deviaCion;**  and  I  shoald  not  baye'been  pre-  Bxch.  of  PUat, 
pared  to  say  that  this  defendant  ought  fiot  to  1)6  discharged  ^ 

if  it  were  shewn  that  be  Stopped  at  the  cOfieie^hoase  for       stroho 
the  purpose  6f  necessary  refreshment ;  l)ut  it  appears  that    dickeksmt. 
it  was  for  an  entirely  different  purpose. 


Alder^OM,  B. — I  am  of  the  same  bpihioh.  It  is  quite 
consistent  With  this  party's  statement  (hat  he  might  never 
have  gorie  Into  the  city  with  the  purpose  of  going  that 
way  to  Westminster  Hall.  He  uses  "  the  way  to  West" 
minsfer  Hall*^  in  a  very  tax  tnantier.  According  to  his 
own  statement,  he  appears  deadly  to  have  deviated  in  his 
way  to  Westminster  Hall;  and  we  find,  too,  in  one  of  the 
affidavits  on  the  other  side,  that  his  clerk  attributed  hiB 
being  taken  to  his  going  to  the  Auction  Mart,  from  which 
act  he  had  endeavoured  to  dissuade  him. 

Rule  discharged. 


Lewis  v.  Ashton. 

JL  HIS  was  an  action  o(  assumpsit  for  money  lent.  The  xhe  pUintiff 
defendant  was  arrested  and  held  to  bail  for  42i.  5*.  At  J^^jf^**'^, 
the  trial  before  Coleridge,  J.,  at  the  last  Carmarthen  As-  42^  5*.  money 

t  t   .     -rt.  1  1     •     •        1        I        1    !•      1  lent, and  proved 

Sizes,  the  plamtitt  proved  an  admission  by  the  defendant  on  the  tnai  ad- 

to  the  constable  who  arrested  him,  that  the  plaintiff  had  J^aTonsMor 

at  different  times  lent  him  money  amounting  to  nearly  which  amoum 

^0/. ;  and  the  jury  found  a  verdict  for  the  plaintiff,  da-  diet    On  a 

^  Q  ,  motion  to  allow 

mages  18/.  the  defendant 

hif  cotu  under 
the  statute  43  Geo,  S,  c.  46,  ■.  3,  It  appeared  from  the  plaintiff's  affidavit,  that  she  had  lent  the 
defendant  sums  of  money  at  different  times,  amounting  to  the  sum  for  which  he  was  arrested,  hut 
it  did  not  appear  that  she  had  any  witness  to  or  evidence  of  such  loans,  beyond  the  defendant's 
admissions  as  proved  on  the  trial.  The  defendant  swore  that  she  bad  lent  him  only  IL  The 
Court,  although  believing  from  the  affidavits  that  the  whole  ram  was  due,  and  that  the  defen- 
dant's affidavit  was  false,  held,  that  as  the  plaintiff  could  have  had  no  reasonable  gro*>nd  to 
expect  that  she  could  recover  the  whole  debt  for  which  she  made  the  anvst,  the  defendant 
was  entitled  to  his  costs  under  the  statute. 
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EdrcA.  of  Pleat,  Oil  a  former  day  in  this  term,  John  Evans  obtained  a 
rule  nisi  to  aUow  the  defendant  his  costs  under  the  statute 
48  Geo.  3|  c.  46,  s.  S,  on  an  affidavit  of  the  defendant, 
which  stated  that  the  plaintiff  never  lent  him  any  money 
except  the  sum  of  1/.,  and  that  he  never  had  made  the  ad- 
mission sworn  to.  In  opposition  to  the  rule  was  sworn  the 
affidavit  of  the  plaintiff,  which  set  forth  the  several  occa- 
sions on  which  she  stated  that  she  had  lent  the  defendant 
different  sums  of  money,  amounting  to  the  whole  sum  for 
which  he  was  arrested,  the  savings  of  her  service  in  the 
family  of  the  Bishop  of  St.  David^s;  that  an  intimacy 
had  been  formed  between  her  and  defendant,  and  that, 
in  the  confidence  that  he  intended  to  marry  her,  she  had 
been  induced  to  let  him  have  money  at  different  times,  for 
which  she  had  no  security  or  memorandum,  but  which  he 
had  repeatedly  promised  to  repay  her.  Several  other 
deponents,  including  the  constable,  also  spoke  to  state- 
ments of  the  defendant,  admitting  himself,  on  different 
occasions,  indebted  to  the  plaintiff  in  different  sums,  (but 
not  exceeding  the  amount  recovered  at  the  trial):  and  the 
constable  stated  that  the  defendant,  when  he  said  the 
plaintiff  had  lent  him  nearly  S0£,  added,  that  '*  he  was 
sorry  he  had  not  got  more  from  her,  as  she  had  no  wit- 
nesses to  prove  any  thing,  nO  one  being  present  when  she 
lent  him  the  money." 

ChiUon  and  E.  V.  Williams  shewed  cause,  and  urged 
that  it  was  clear  from  the  affidavits  that  the  whole  amount 
was  justly  due,  and  that  the  Court  was  not  precluded  by 
the  authorities  from  considering  all  the  circumstances  of 
the  case,  and  deciding  according  to  their  view  of  the  jus- 
tice of  the  plaintiff's  claim. 

Evans  having  been  heard  in  support  of  the  rule. 
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The  Court  (a)  said,  that  although  they  had  little  or  no 
doubt  on  the  several  statements  of  the  affidavits,  that  the 
whole  amount  was  due^  and  that  the  defendant  had  made 
a  false  affidavit,  yet  as  it  did  not  appear  by  any  of  the 
affidavits  that  the  plaintiff  had  reasonable  ground  to  ex- 
pect, when  she  made  the  arrest,  that  she  could  prove  her- 
self entitled  to  recover  to  the  amount  for  which  she  ar- 
rested the  defendant,  he  was  entitled  to  his  costs  under 
the  statute,  and  the  rule  must  necessarily  be  absolute. 


Exch.  9f  Pleat, 
1836. 


Rule  absolute  (6). 


(o)  Paritcf,    BoUand,  Aidenon^ 
and  Gtarney,  Bs. 


(6)  See   Tipton  v.  Gardiner,  5 
Nev.  &  M.  424. 


GuTsoLB  f>.  Mathers. 

V/ASE. — ^The  first  count  of  the  declaration  stated  that   a  declaration 

the  plaintiff,  before  and  at  the  time  of  the  committing  of  p^uiing'that™" 

the  grievances  by  the  defendant  as  thereinafter  mentioned,    ^^*Ip*.^  ^^ 

®  ^  ^  ...        plaimiff,  about 

was  lawfully  possessed  of  divers  large  quantities,  to  wit,    to  be  sold  by 

20,000  tulips,  then  being  the  property  of  the  plaintiff,  and  ,toien  property, 

being  of  great  value,  to  wit,  of  the  value  of  10,000/.,  and  "^i^^^^^^^  ' 

he  the  plaintiff  was  then  desirous  of  selling  and  disposing  deterred  from 

of  the  same  by  publ  c  auction,  and  for  that  purpose  had  the  sale' was 

issued  handbills  announcing  that  they  would  be  exposed  beuTbad  in" 

to  sale  by  public  auction  at  No.  68,  St.  George's  Street,  "^^  of  judg- 

^  *^  »  o  »    ment,  fornot 

Canterbury,  on  Wednesday,  the  ^th  day  of  May,  18S5;  setting  uut  the 

yet  the  defendant,  well  knowing  the  premises,  but  con-  '^  The  dedara^ 

triving  and  falsely  and  fraudulently  intending  to  injure  ^"JjJ**]^,"*^^^ 

the  plaintiff,  and  to  cause  it  to  be  suspected  and  believed  tulips  were 

that  the  said  tulips  had  been  and  were  stolen  from  one  sold  by  auction, 

alleged  that  the 
defendant  ts- 
aerted  and  represented  that  the  said  tulips  were  stolen  property : — Held,  that  this  was  sufficient, 
without  stating  that  he  spoke  the  words  of  and  concerning  the  said  tulips,  the  Jproperty  of  th« 
plainti£ 
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Exeh.  ofPUaa,  John  Mathers^  the  brother  of  the  defendant,  and  to  hinder 
V      V  *  ^     and  prevent  the  plaintiff  from  selling  and  disposing  of  the 
GuTsoLB       same,  and  to  cause  and  procure  the  plaintiff  to  sustain  and 
Mathers,      be  put  to  divers  great  expenses  attending  the  said  ex- 
posure to  sale  of  his  said  tulips,  and  to  vex,  harass,  and 
ruin  the  plaintiff,  heretofore  and  before  the  exposure  to 
sale  of  the  said  tulips  as  thereinafter  mentioned,  to  wit, 
on  the  15th  May^  1835,  wrongfully,  injuriously,  falsely, 
and  maliciously  asserted  and  represented,  in  the  presence 
and  hearing  of  divers  good  and  worthy  subjects  of  the 
realm,  that  the  said  tulips  were  stolen  property. 

The  second  count  stated,  that  the  defendant  afterwards, 
and  before  the  exposure  to  sale  of  the  said  tulips,  to  wit, 
on  the  20th  May  in  the  year  aforesaid,  wrongfully  &&, 
asserted  and  represented  in  the  presence  and  hearing  of 
H.  P.,  T.  y.,  fV»  y.,  and  divers  other  good  and  worthy 
subjects  &c.,  of  and  concerning  the  said  tulips  of  the 
plaintiff,  so  then  about  to  be  exposed  to  sale  by  public 
auction  as  aforesaid,  that  the  said  tulips  were  the  pro- 
perty of  the  defendant's  brother,  and  that  whoever  bought 
the  said  tulips  would  buy  stolen  property,  (thereby  then 
and  there  meaning  that  the  said  tulips  of  the  plaintiff 
were  the  property  of  the  said  John  Mathers^  the  brother 
of  the  defendant,  and  had  been  stolen  from  the  said  John 
Mathers).  The  declaration  then  alleged,  that  on  the  20th 
of  May  aforesaid  the  tulips  were  put  up  to  sale,  but  tliat 
by  means  of  the  committing  of  the  grievances  by  the  de- 
fendant, divers  persons  who  were  present  at  the  sale,  and 
who  were  about  to  become  purchasers  of  great  part  of  the 
said  tulips,  and  would  otherwise  have  bid  for  and  pur- 
chased them,  particularly  the  said  H,  P.,  T.  1*1,  and  JV, 
y.,  were  deterred  and  prevented  from  bidding,  and  de- 
clined to  purchase  the  same  or  any  part  thereof;  per 
quod  &c. 
FlesLB— first,  not  guilty;   secondly ,  that  the  plaintiff 
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was  not  lawfully  possessed  of  the  tulips,  as  in  the  declara-  ^"'\^^^^'"' 

tion  mentioned;  on  which  issues  were  joined.  ^ v — ^ 

At  the  trial  before  Park,  J.,  at  the  last  Summer  Assizes  gutsolb 
for  Keni,  the  plaintiff  had  a  general  verdict,  with  one  Mathers. 
shilling  damages.    In  the  following  term, 

Ersiine  Perry  moved  for  a  rule  nisi  to  arrest  the  judg- 
ment, on  two  grounds.  First,  the  first  count  of  the  de- 
claration is  bad,  because  the  colloquium  is  not  laid  to  have 
been  respecting  the  plaintiff,  or  concerning  the  tulips  of 
which  the  slander  was  spoken.  It  should  have  been  laid 
of  and  concerning  the  plaintiff,  or  of  and  concerning  the 
title  in  the  property  to  which  the  slander  referred  (a). 
[Parie,  B. — It  is  not  meant  to  impute  that  the  plaintiff  stole 
them.  This  is  not  an  action  for  defamation.]  It  does  not 
sufficiently  appear  that  the  words  were  spoken  of  the  pro- 
perty of  the  plaintiff.  [Parke,  B. — Yes.  The  statement  is, 
that  the  said  tulips  were  stolen  property.]  Secondly,  the 
words  ought  to  have  been  set  out  verbatim  in  the  declara- 
tion. On  this  point  the  following  authorities  were  cited : 
Cook  V.  Cox{b),  GerrarcPs  case{c),  Gerard  v.  Dickens 
son  ((/),  Crush  v.  Crush  (e),  Gresham  v.  Grindley  (/),  Har- 
grave  v.  Le  Breton  (g),  Howe  v.  Roach  (A),  Pitt  v.  Da- 
novan  (t).  Com.  Dig,  Action  on  the  Case  for  Defamation, 
D.  30.    A  rule  having  been  granted  on  the  latter  point, 

Andrews,  Serjt,  and  George,  in  this  term,  shewed 
cause. — The  rule  was  obtained  on  the  assumption  that  this 
is  an  action  for  slander  of  title.  But  it  is  not  so — the  words 
are  merely  an  inducement  to  the  complaint  which  is  the 
ground  of  the  action,  viz.  the  damage  sustained  by  the 

(a)  1  Saund.  242  b.  (f)  Ibid.  88. 

(b)  3  M.  &  $t\.  110.  (g)  4  Burr.  2422. 

(e)  Cro.  Elias.  196.  (A)  I  M.  &  Sel.  304. 

(d)  4  Co.  Rep.  18  a.  (t)  Ibid.  639. 

W  YelF.  80. 
VOL.  I.  L  L  M.  W. 
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EMck.  0/  Piwt  sale  being  defeated :  In  slander^  the  words  tbemsekes  are 
the  cause  of  action.    Accordingly,  there  is  this'  iiit|)€irtant 
difference  between  the  cases,    that,  in  slander  of  title, 
the  truth  of  the  words  may  be  giren  in  evidence  under 
the  general  issue.  Watson  r.  Reynolds  (a).     Cook  r«  Cox 
is  no  doubt  an  authority,  that  in  cases  of  slander  the 
words  must  be  set  out;  but  that  does  not  apply  here, 
where  the  gist  of  the  action  is  the  speeial  daniage  arising 
from  the  non-sale.    The  declaration  is  framed  in  the  same 
terms  as  in  Smith  r.  Spooner  (b),  which  was  an  action  of 
the  same  nature  with  the  present.   In  Blixard  ▼•  Kelly  (c), 
m  count  in  slander,  charging  that  the  defendant  "  had  im-> 
posed  upon  the  plaintiff  the  crime  of  felony/*  was  held 
good  after  verdict     [Lord  Abinger,  C.  B. — That  might 
be  withcMit  words.    Parke,  B. — Smith  t.  Spooner  wad  not 
properly  an  action  for  slander  of  title,  but  for  making  a 
malicious  claim  of  title.]    The  statute  21  Jac.  1,  c.  16,  s.  6, 
which  limits  the  costs  in  **  actions  upon  the  case  for  slan^ 
derous  words,*"  to  cases  where  the  plaintiff  recovers  40s. 
damages,  is  held  not  to  apply  to  actions  for  slander  of 
title,  nor  to  actions  for  special  damage,  in  consequence  of 
words  not  in  themselves  actionable.  Law  v.  Harwood  (d), 
Topsail  V.  Edwards  («),  T^arter  v.  Fish  (/),  Tidd,  Pr.  997. 
It  is  said,  if  the  words  had  been  set  out,  it  might  have  ap- 
peared that  they  were  actionable  in  themselves,  and  there* 
fore  that  the  plaintiff  would  be  entitled  to  no  more  costs 
than  damages.    If  so,  the  defendant  ought  to  have  objected 
on  the  trial,  that  the  words  alleged  were  not  proved ;  it  must 
be  taken,  after  verdict,  that  the  plaintiff  proved  the  words 
set  out  in  the  declaration.     If  it  be  necessary  to  set  out 
the  words  verbatim  in  this  case,  it  must  be  equally  so  in 
actions  for  deceit  or  false  representation,  in  which  the 
effect  of  them  only  is  ever  stated.    There  are  several  dis- 

(«)  1  M00.&  Mai.  I.  {d)  Cro.  Car.  141. 

(6)  3  Ttunt.  246.  (0  Ibid.  163. 

(c)  2  B.  &  G.  283.  {/)  1  Stra.  645. 
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tinctions  between  an  ordinary  action  of  slander  and  the  Bteh.^kak, 

present    In  slander,  the  defendant  cannot  give  evidence 

of  the  truth  under  the  general  issue,  whereas  in  this  action 

he  may :  in  the  former,  the  plaintiff  has  no  more  costs  than 

damages;  in  this,  he  has  full  costs:  in  slander,  the  action 

must  be  brought  within  two  years;  this  is  only  confined, 

by  the  general  Statute  of  Limitations,  to  six  years* 

But  even  if  the  Court  is  of  opinion  that  the  words  ought 
to  be  set  out,  the  defect  is  cured  by  verdict  (a).  [Lord 
Abinger,  C.  B. — I  do  not  think  the  Court  will  be  disposed 
to  overrule  Cook  v.  Cox,  which  is  directly  against  you  on 
that  point.] 

Plattf  and  B.  Perry ^  eoniri. — The  cases  cited  on  the 
other  side  were  not  cases  of  defamation  of  the  particular 
subject  to  which  the  words  referred.  These  are  words 
directly  defamatory  of  the  plaintiff's  property.  Suppose 
they  were  true — ^it  is  submitted  that  would  not  be  a  de- 
fence under  the  general  issue.  In  Blizard  v.  Kelly ^  the 
declaration  stated  that  the  defendant  wrongfully  and  with- 
out probable  cause  imposed  on  the  plaintiff  the  crime  of 
felony:  it  was  necessary,  therefore,  to  give  some  ei^idence 
of  the  want  of  probable  cause,  "^ere  it  would  not  be  ne- 
cessmry  to  prove  the  fiEilsehood  of  the  words,  but  only  that 
they  were^  spoken,  and  were  of  a  nature  calculated  to  in- 
jure the  subject  of  which  they  were  spoken.  In  actions 
of  deceit,  on  the  contrary,  the  falsehood  of  the  words  must 
be  proved.  [Parke,  B. — That  argument  is  at  variance 
with  the  case  of  Watson  v.  ReynotdsJ]  The  declaration  in 
that  case  is  not  set  out  in  the  report;  probably  the  words 
were  laid  to  have  been  spoken  without  reasonable  or  pro- 
bable cause.  [Parke,  B. — The  effect  of  the  case  seems 
to  be,  that  this  is  not  an  action  of  slander,  properly  so 
called.]    The  utterance  of  the  slanderous  words  is  the 

(a)  1  Saund.228a. 
ll2 
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Ejtek.  pf  PiMs,  wrong  committed  in  this  case^  and  the  only  wrong ;  and 
the  rule,  that  the  words  are  to  be  put  on  the  record,  in 
order  that  the  Court  may  judge  of  their  effect,  applies, 
whether  the  words  are  actionable  in  themselves  or  not. 
There  are  several  incidents  to  the  action  for  slander  of 
title,  all  of  which  furnish  grounds  for  saying  that  the  words 
ought  to  be  set  out.  If  the  defendant  claims  title  himself, 
the  action  does  not  lie:  the  words  ought,  therefore,  to  be 
set  out,  that  the  Court  may  see  that  he  is  not  claiming 
title.  Gerrard's  case  (a).  Again,  it  does  not  lie,  unless 
they  are  a  direct  impeachment  of  the  title;  Crush  v. 
Crush  (b) ;  which  cannot  appear  unless  they  are  set  out. 
In  indictments  for  false  pretences,  or  actions  for  deceit, 
the  particular  words  do  not  constitute  the  gist  of  the 
action.  [Lord  Abinger,  C.  B. — Is  not  the  damage  the 
cause  of  action  here?]  It  would  appear  clearly  that  the 
words  are;  because  as  soon  as  it  appears  that  the  defen- 
dant claimed  title,  he  is  entitled  to  a  nonsuit.  Gresham  ▼. 
Grindley  (c).  So  here,  if  the  words  had  been  set  out,  it 
might  have  appeared  that  there  was  a  good  title  in  the 
plaintiff,  even  if  the  tulips  were  stolen  property.  The 
plaintiff  has  no  right  to  deprive  the  defendant  of  the 
opinion  of  the  Court  on  the  meaning  of  the  words.  Again, 
by  not  setting  them  out,  he  may  deprive  him  of  the  be- 
nefit of  the  statute  of  James;  since  in  all  actions  for 
slander  of  a  trivial  nature,  the  plaintiff  might  declare  ge- 
nerally, state  special  damage,  and  waive  the  right  of 
action  for  the  words  themselves,  and  so  deprive  the  de- 
fendant of  his  costs  under  the  statute.  The  argument 
on  the  other  side  goes  to  the  extent,  that  in  the  case  of 
non-actionable  words,  the  statute  is  not  to  apply.  An- 
other rule  of  law  is,  that  unless  the  damage  alleged  is  the 
legal  and  necessary  consequence  of  the  words,  it  does  not 
furnish  a  ground  of  action.  Vicars  v.  Wilcocis  (d).   Here 

(a)  Cro.  Elix.  196.  (c)  Ibid.  88. 

{b)  Yelv.  80.  (4  8  East,  L 
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the  Court  is  not  informed  what  the  words  were,  and  there-  ^^\Xf^^* 
fore  cannot  tell  whether  the  damage  necessarily  resulted 
from  them.  The  proposition  may  be  laid  down  generally, 
that,  in  all  actions  of  slander,  whether  by  actionable  words 
or  by  non-actionable  words  with  special  damage,  the  words 
must  be  set  out ;  and  the  case  of  slander  of  title  differs  in 
no  respect  from  that  of  non*actionable  words.  The  cases 
of"  imposing  felony,  &c.  on  the  plaintiff*,'*  do  not  sound  in 
slander  at  all.  All  the  old  entries,  in  Coke,  Lilly,  and 
RiufaU,  set  out  the  words;  and  such  seems  to  have  been 
the  case  in  the  modem  cases  also ;  Piii  v.  Donovan;  and 
see  8  Wenitc.  Pleading,  297,  and  the  Index,  xi.  The  in- 
stances in  Comyns*  Digest,  {Action  on  the  Case  for  Defa^ 
mation,  D.  30),  where  the  words  are  given,  shew  the  same; 
since  the  words  could  not  have  been  found,  unless  they 
were  on  the  record. 

Cur.  adv.  vuU. 

On  a  subsequent  day,  the  judgment  of  the  Court  was 
delivered  by 

Lord  Abinger,  C.  B. — ^This  was  a  case  argued  a  few 
da;^s  ago  on  a  motion  in  arrest  of  judgment  after  verdict. 
The  action  is  for  slandering  the  plaintiff's  title,  and  the 
objection  is  on  the  declaration,  in  its  setting  forth  only  the 
effect  of  the  words  said  to  have  been  spoken  by  the  de- 
fendant, namely,  that  the  tulips  were  stolen  property,  and 
in  another  count,  that  they  belonged  to  another  person 
and  not  to  the  plaintiff;  whereas  it  is  necessary  that  the 
words  spoken,  if  the  slander  be  by  words,  or  if  by  sign, 
then  the  particular  sign,  should  be  set  forth  precisely,  with 
the  proper  innuendoes  on  the  record,  that  the  Court  may 
see  there  is  a  charge  on  the  defendant  which  he  is  bound 
to  answer.  It  is  said,  that  thegeneral  rule,  which  requires 
the  words  or  sign  to  be  specified,  is  applicable  to  those 
cases  only  in  which  the  action  is,  properly  speaking,  for 
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^^\^X^^  slander;  where  there  has  been  the  use  of  fome  teroi  ot 
other  matter  affectipg  the  person,  charapteri  office,  or  qg* 
cupation  of  the  plaintiff:  bpt  that  it  does  i^ot  apply  itself  to 
a  caa$  like  the  present,  where  special  damages  are  mad^  the 
ground  of  the  action.  In  looking  into  the  cases  that  were 
cited,  and  the  cases  generally,  we  cannot  find  any  authority 
for  this  distinction.  In  the  case  of  Nebou  v.  Dixie  (a),  de* 
pided  in  the  time  of  Lord  Hardwicie,  the  words  were  in 
themselves  actionable;  in  the  report  of  that  case,  Lord 
Jlardwickc  b  stated  to  have  said  at  NiH  Prius,  that  the 
declaration  would  have  been  sufficient  if  the  substance  and 
effect  of  the  words  had  been  set  out;  but  he  is  corrected 
by  Lord  EUenborough,  in  the  case  of  Cook  v.  Cos,  who 
says  the  dictum  of  Lord  Hardwicke  was  merely  thrown 
out  at  Nisi  Prius^  and  was  evidently  founded  on  a  mistake^ 
as  there  are  no  such  precedents  to  be  found  in  RastalCt 
Entries  as  those  which  he  was  supposed  to  have  referred  to. 
The  case  of  Nelson  v.  Dixie,  if  deserving  of  any  authority, 
is  overruled  by  that  of  Cook  v.  Cox,  and  is  not  connected 
with  any  other  case.  In  the  case  of  Cook  v.  Cox,  the  judgo 
ment  of  the  Court  was  delivered  after  much  consideration, 
and  that  case  appears  to  us  a  sufficient  authority  in  support 
of  the  present  motion,  although  special  damage  is  idooe  the 
ground  of  action.  But  we  think  there  is  no  difference  in 
principle  between  either  class  of  cases.  If  it  were  suA- 
cient  to  state  merely  the  effect  of  the  words,  any  person 
would  be  at  liberty  to  swear  as  to  the  effect  of  the  w<»ds, 
without  stating  any  precise  words;  and  even  if  the  witness 
did  state  precise  words,  the  jury  would  have  to  judge  of  their 
legal  effisct,  whereas  that  is  generally  to  be  decided  by  the 
Court.  Words  innocent  in  themselves  might  by  the  wit- 
ness be  perverted  from  their  true  meaning,  or  be  by  the 
jury  so  interpreted  as  to  make  a  defendant  dearly  liable  at 
law.    It  is  not  expedient  to  blend  questions  of  law  and 

(a)  Gs.  temp.  Hardwickei  305. 


E48TBR  TBRM,  6  WShU  IV*  5Ud 

fact  together;  the  most  useful  object  of  all  systems  of  ^BxeA.  9fPi*ot, 
pleading  is  to  separate  them ;  it  ought,  therefore,  to  ap- 
pear to  the  Court,  upon  the  face  of  the  declaration,  by  th^ 
words  or  signs  themselves,  that  they  ^re  sufficient  to  sup- 
port such  innuendoes  or  averments  as  may  be  necessary 
to  apply  to  the  subject;  that  they  may  bear  the  iuterpreta^ 
tion  put  on  them,  and  present  the  injury  which  is  charged 
to  have  resulted  from  them.  We  think  it  proper,  fojr 
these  reasons,  to  adhere  to  the  general  rule,  by  ordering 
an  arrest  of  the  judgment.  There  may  be  a  class  of 
cases  where  words  are  mixed  up  with  the  charge,  to  which 
this  rule  could  not  apply;  as  in  the  ordinary  case  of 
an  action  for  deceit  by  reason  of  a  false  representation 
of  character,  or  where  an  action  is  founded  on  a  deceit* 
ful  representation^  to  induce  a  party  to  advance  his  mo- 
ney; that  b  not  properly  an  action  for  words.  So  also, 
where  a  man  defeats  the  object  of  another  by  claiming 
goods  that  do  not  belong  to  him,  and  does  that  falsely 
and  maliciously :  in  such  case,  it  must  be  alleged  that  he 
did  claim  them  as  his  own,  and  thereby  defeated  the  plain- 
tiff's object  in  respect  of  them ;  but  the  mere  form  of  the 
words  is  not  important.  There  the  complaint  is  for 
an  act  done ;  this  is  for  an  injury  resulting  merely  from 
certain  words,  namely,  a  representation  that  the  plaintiff 
came  by  the  tulips  in  an  improper  manner.  We  think  the 
words  ought  to  be  set  forth  in  the  declaration,  though, 
properly  speaking,  the  action  is  for  damages  resulting 
from  the  false  speaking.  No  precedent  is  found  in  any 
case  of  this  sort  where  the  words  have  not  been  set  out. 
The  rule  will  therefore  be  absolute  for  an  arrest  of  judg* 
ment 

Rule  absolute. 
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Exch.  of  PUat, 

1836.  ^ 

^     V     ^  •  Pbarson  9.  Skblton. 

The  rule  that  ASSUMPSIT  for  money  paid.  Plea,  non  assumpsiL 
tribution  among  On  the  trial  before  Lord  Denman,  C.  J.,  at  the  last  IVA- 
wm!  do'ii^not     ***'*^  ^^*  Assizes,  it  was  proved  that  the  plaintiff  and 

apply  to  a  case    defendant,  together  with  several  other  persons,  were  joint- 
where  the  party   i-,.  «i.  ,  ., 
seeking  contri-    ly  interested  m  a  public  stage  coach,  running  between 

tort^feaTor  only  ^^^^  ^^^  Harrowgate.  On  one  occasion,  the  coach  had 
by  inference  of    been  negligently  driven  by  the  coachman  employed  to 

law,  but  IS  con-         .  . 

fined  to  cases  drive,  and  had  occasioned  the  death  of  a  horse  belonging 
be  presumed  ^^  ^  person  named  Pickles.  Pickles  brought  an  action 
SicVh^  ^^  against  the  plaintiff,  and  recovered.  The  plaintiff  having 
committing  an  paid  the  debt  and  costs  in  that  action,  sought  to  recover 
Where  several  in  the  present  action  contribution  from  the  defendant.  It 
jdmij'irterest-  ^*®  objected  at  the  trial,  first,  that  the  plaintiff  and  de- 
ed  in  astage-  fendant  being  both  wrong  doers,  an  action  for  contribution 
was  a' partner-  would  not  lie,  and  M err y weather  Y.  Nixan(a)  was  cited 
t!hfch"e"iVMefl'  ^®  establishing  that  point ;  and  secondly,  that  an  action 
be"  id"'  *d  h  *^  ^^^  would  not  lie  between  parties  in  respect  of  a  part- 
residue  divided  nership  matter,  but  that  the  plaintiff's  remedy  was  in 
^£r"S,  thir  equity.  The  Lord  Chief  Justice  nonsuited  the  plaintiff^ 
^o!t^wh!?m  with  liberty  to  move  to  enter  a  verdict  for  6/.,  that  being 
damages  and  the  estimated  amount  of  the  defendant's  contribution. 

costs  had  been 
recovered  in  an 

action  brought        Knowles  now  moved  accordingly.— The  rule  laid  down 

by  a  party  to  ®  •' 

whom  damage  in  MerryweathcT  v.  Nixan  only  applies  where  both  parties 

negligent  driv-  are  actually  employed  in  the  commission  of  the  tort.    It 

wuw  not^'  does  not  apply  in  cases  like  the  present,  where  the  plain- 

ver  against  tiff  was  made  a  tort-feasor  merely  by  inference  of  law, 

another  proprie*         .  ,-it.   ii/»i  -i.  i.  i 

tor  hu  propor-    being  rendered  liable  for  the  act  of  bis  servant,  although 

dam^'s^and      ^^  ^^  °^^  present  and  had  no  control  over  the  servant 

^^'^^  at  the  time.    This   distinction  was  taken  in  Adamsan  v. 

Jarvis{b),  where  it  is  laid   down  that  **  the  rule  that 

wrong  doers  cannot  have  redress  or  contribution  against 

(a)  8  T.  R.  186.  (b)  4  Bing,  66. 
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each  other,  is  confined  to  cases  where  the  person  seeking  ****i^^'^' 
redress  must  be  presumed  to  have  known  that  he  was 
doing  an  unlawful  act**  And  in  WooUey  v.  Baite  (a), 
which  was  precisely  like  the  present  case,  the  action  was 
held  maintainable.  As  to  the  second  point,  viz.,  that  this 
was  a  partnership  transaction,  it  may  be  doubtful  whether 
that  objection  can  be  taken  under  the  present  plea. 
[Parke f  B. — ^There  can  be  no  doubt  about  that  (b)J]  Then 
this  may  be  regarded  as  an  insulated  transaction,  which 
did  not  occur  in  the  general  order  and  for  the  general 
purposes  of  the  partnership,  and  therefore  does  not  fall 
within  the  rule  as  to  actions  between  partners.  The  ob- 
jection, if  there  were  any  thing  in  it,  would  doubtless 
have  been  taken  in  WooUey  v.  Baiie,  but  there  it  does 
not  appear  to  have  been  rabed. 

Parke,  B. — We  will  consult  the  Lord  Chief  Justice, 
and  see  what  the  evidence  was  as  to  the  existence  of  a 
partnership  fund.  The  first  objection  made  at  the  trial 
does  not  apply. 

On  a  subsequent  day,  Parke,  B.j  said  that  the  Court 
had  consulted  the  notes  of  Lord  Chief  Justice  Denrnan, 
and  there  appeared  to  have  been  a  partnership  fund,  out 
of  which  the  expenses  were  first  to  be  paid,  and  the  resi- 
due divided  among  the  proprietors.  The  nonsuit  was 
therefore  right. 

Rule  refused. 

(a)2C.&P.417. 

(6)  See  Worrall  t.  Grayson,  ante,  166. 
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JBxeh.  tf  PUa$^ 
"^        V       ^  BaYLEY  V.  RiMHELL. 

In  an  action  by    X  HIS  was  til  action  by  aB  assistant  surgeon  against  his 

an  auistant  8ur-  ,  ^  ,  /.       «  ,  «  .       . 

geon  for  wages,  employer,  to  recover  toe  amount  of  salary  due  to  him  in 

tii^he  pUdn-  ^^^^  capacity.    The  defendant  pleaded,  first,  the  general 

If  d*?*d7*^  issue;  and,  secondly,  that  the  plaintiff  had  misconducted 

for  nearly  half  himself  whilst  in  his  employ,  and  therefore  was  not  entitled 

p^en'ta  were  ^o  any  3alary  or  wages.    There  was  also  a  plea  of  payment 

Sattimconao-  ^^ ^  *"**"  of  money  into  Court,  and  no  damages  uliri. 
count  of  wagee,      At  the  trial  before  Gumetfy  B.,  at  the  Louden  Sittings 

ingtoany  after  last  Hilary  term,  the  plaintiff  claimed  for  salary 

orat^imydefi-  ^^'  ^^^  ^^7^'  ^  ^^  ^^^  of  SOO/.  per  annum,  and  he  so 

nite  periods  of  described  his  claim  in  the  particulars  of  his  demand  aa-^ 

the  year.    The  *^     , 

plaintiff  after-     nezed  to  the  record.    No  specific  contract  of  hiripg  was 
and  was  tdcen    proved,  but  evidence  was  given  of  the  service.    It  ap- 
ud^'hUre-  ^^^^^  ^hat  after  the  plaintiff  had  been  some  time  in  the 
ooYery  did  not    defendent's  employment,  he  was  taken  ill,  and  went  to  a 
employment,      bospital,  where  he  remained  three  months.     He  did  not 
ftndiuftreq^   retum  to  his  employment,  nor  did  the  defendant  request 
Sw^^tS^      him  to  do  so.     It  appeared  that  the  plaintiff  had  been 
wasnoendence  paid  different  sums  of  money,  but  not  at  any  fixed  or 
ay«ur,andthat  definite  periods.    It  was  submitted,  that  upon  this  evi« 
ratid!^"to^rJ^'  dence  it  must  be  taken  to  be  a  general  hiring,  and  that 
cover  wages  on   in  legal  CBtimation  that  was  a  hiring  for  a  year,  and  there* 
mil  fortbeUme  fore  that  HO  wages  were  recoverable,  as  the  year's  service 
he  served.         |^^  ^^^  ^^^^^  performed.    The  learned  Judge,  however, 
thouglU  that  if  even  this  were  to  be  taken  to  be  a  hiring 
for  a  year,  the  strict  rule  of  performance  was  not  applica- 
ble  to  a  case  where  the  performance  was  prevented  by 
the  act  of  God,  and  that  the  plaintiff  was  entitled  to  re- 
cover rateably  for  the  time  he  was  engaged  in  the  defen- 
dant's employ.    The  jury,  accordmgly,  found  for  the  plam- 
tiff,  for  the  sum  of  59^.  16^.     On  the  issue  on  the  plea  of 
payment  of  money  in  Court,  the  jury  also  found  for  the 
plaintiff. 
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Theobald  now  moved  iat  •  new  trial,  on  the  ground  of  ^^;^/'^' 
pisdirection.  The  evidence  in  thb  case  shewed  a  geiie^ 
ral  biringy  which  in  law  ia  ft  hiring  for  a  year,  and  unleai 
the  year's  service  was  perfermedy  or  there  was  an  iniH^oper 
dismissal  by  the  master,  the  plaintiff  could  not  be  entitled 
to  claim  any  wages.  He  cited  Tke  Cowdess  qfPlymotUh 
V.  Throgmortonia\  Grimman  Ym  Leggeib).  In  Thoma$ 
V.  Williams  {c),  where  the  servant  waa  held  entitled  to  re^ 
cover  on  a  quantum  meruit  for  a  portion  of  the  year,  the 
service  was  terminated-  by  mutual  consent,  upOn  an  ex- 
press agreement  that  the  servant  should  be  paid  rate- 
ably.  He  cited  also  Beeston  v.  Colljfer{d),  Ridgwatfr. 
The  Hungerford  Market  Company  (e),  and  Turner  v* 
Robinson  if).  [A  rule  was  also  asked  for  to  reduce 
the  damages.] 

Lord  Abinoer,  C.  B.  —  On  the  first  ground  I  think 
there  should  be  no  rule,  since  there  was  no  evidence  of 
any  hiring  at  all.  There  was  e^denoe  of  a  service,  and  I 
incline  to  think  that  the  interpretation  put  on  the  contraot 
by  the  plaintiff  is  the  true  one,  namely^  that  he  was  to  be 
paid  for  his  services  what  they  should  be  worth.  That  in^ 
ference  the  jury  were  at  liberty  to  draw  from  this  evideoce, 
and  I  think  they  have  done  so  rightly.  On  the  other 
ground,  with  a  view  to  have  the  damages  reduced,  the 
rule  may  be  taken,  unless  the  plaintiff  will  consent  to  re- 
duce the  amount  of  the  verdict. 

Parke,  B. — Admitting  that  there  was  son^e  evidence  of 
a  hiring,  and  agreeing  in  the  proposition  that  a  general 
hiring,  if  unexplained,  is  to  be  taken  to  be  a  hiring  for  a 
year,  I  think  there  is  abundant  evidence  in  this  case  to 
shew  that  there  was  no  hiring  for  a  year.  It  appears  that 
payments  were  made,  but  they  were  not  made  according 

(a)  1  Salk.  65.  {d)  4  Bing.  309. 

(6)  8  B.  &  G.  324.  («)  4  Nev.  &  Man.  797 ;  3  Ad 

(c)  1  Adol.  &  EUis,  686 ;  3  Nev.  &  EU.  171. 

&  Man.  645.  (/)  6  B.  &  Ad.  789. 
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Exeh.  €f  PUat,  to  the  yearly  amount,  nor  at  any  definite  periods  of  the 
year.  The  parties  separated  in  the  middle  of  the  year, 
and  neither  did  the  plaintiff  return,  nor  did  the  defen- 
dant require  him  to  return  and  complete  the  service.  If, 
indeed,  the  jury  ought  to  have  found  whether  this  was  a 
yearly  hiring,  the  learned  judge  should  have  been  re- 
quired to  leave  that  question  to  them ;  but  there  is  really 
nothing  to  shew  that  the  compensation  was  to  be  paid  at 
the  end  of  the  year. 


The  rest  of  the  Court  concurred. 

Rule  granted  on  the  second  ground,  as  to  the 
reduction  of  damages,  which  the  plaintiff  af- 
terwards consented  to. 


Langlby  v.  The  Earl  of  Oxford. 

In  ao  adion  oo  DeBT  on  bond,  in  the  penalty  of  I300;.  The  defen- 
rii^Sffendl^t'*"  ^*°*  craved  oyer  of  the  bond  and  also  of  the  condition, 
had  pleaded  iwm  which  being  set  out,  stated  it  to  be  for  payment  of  the 

ett factum,  the  .  «^a.        ...  ^       .  *.         .  *• 

Judge  made  it  sum  of  650iL,  With  interest  for  the  same,  after  the  rate  of 
5/.  /or  each  hundred  pounds  by  the  year.  The  defendant 
then  pleaded  that  the  words  respecting  the  interest  had 
been  inserted  in  the  condition  of  the  bond  after  it  had 
been  executed.  To  which  the  plaintiff  replied,  taking 
issue  thereon. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middle^ 
sex  Sittings  after  last  Hilary  Term,  the  plaintiff  produced 
the  bond,  the  execution  of  which  was  attested  by  a  sub- 
scribing witness;  but  he  was  not  called.  Evidence,  how- 
ever, was  given  of  a  search  for  him,  but  without  success, 


one  of  the  terma 
of  an  order  to 
change  the 
venue,  that  the 
defendant 
■hould  admit 
the  hand- 
writing ol  the 
attesting  wit- 
nets  on  the  trial 
of  the  cause. 
The  cause  was 
tried,  and  the 
plaintiff  obtain* 
ed  a  verdict, 
which  the  Court 
afterwards  set 
aride  and 
granted  a  new 

trial  on  payment  of  costs,  giving  the  defendant  leave  to  amend  the  oyer  and  set  out  the  cooifition 
more  folly,  which  was  accordingly  done,  and  the  defendant  then  pleaded  a  special  plea,  alleging 
that  the  condition  had  been  altered  since  the  execution  of  the  bond: — Held,  that  the  plaintiff  waa 
entitled  to  use  the  admission  conuined  in  the  Judge's  order  on  the  second  trial,  and  that  it  was 
binding  on  tbe  defendant. 
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which  the  learned  Judge  held  to  be  sufficient  to  excuse  Bxth.  of  PUat, 
his  not  being  produced.  The  handwriting  of  the  attest- 
ing witness  was  not  proved,  but  the  plaintiff  put  in  an 
order  of  Mr.  Baron  Gumetft  dated  the  10th  oi  February ^ 
1835,  by  which  it  was  ordered,  with  the  consent  of  both 
parties,  that  the  venue  should  be  changed  from  Carmar- 
ihenshire  to  Middlesex ^  the  defendant  thereby  undertaking 
to  admit  on  the  trial  of  the  cause,  in  case  the  subscribing 
witness  should  not  be  found,  that  the  attestation  was  in 
his  handwriting.  The  cause  had  been  before  tried  in 
Middlesex  after  the  above  order  was  made,  the  only  issue 
then  being  on  the  plea  of  non  est  /actum ;  the  words  in 
the  condition  of  the  bond  respecting  the  payment  of  in- 
terest, not  having  been  set  out  on  oyer.  The  plaintiff  on 
that  trial  recovered  a  verdict,  which  the  Court,  in  Trinity 
term  last,  set  aside,  and  ordered  a  new  trial  on  payment  of 
costs,  giving  the  defendant  leave  to  set  out  on  oyer  the 
words  respecting  the  interest ;  and  the  defendant  according- 
ly did  so,  and  pleaded  the  special  plea  now  on  the  record. 
The  defendant  contended  on  the  second  trial,  that  the 
order  of  Mr.  Baron  Gumey  did  not  apply  to  this  trial, 
and  that  it  was  therefore  incumbent  on  the  plaintiff  to 
prove  the  handwriting  of  the  attesting  witness.  The  Lord 
Chief  Baron,  however,  admitted  the  bond  in  evidence 
without  further  proof,  but  gave  the  defendant  leave  to 
move  to  enter  a  nonsuit,  on  the  above  ground.  On  the 
bond  being  produced,  it  appeared  to  be  in  the  common 
printed  form  of  a  money  bond,  and  that  the  words  "  with 
interest  for  the  same,  after  the  rate  of  5/.  for  each  hundred 
pounds  by  the  year,'*  had  been  written  in  the  blank  space 
usual  in  such  printed  forms,  along  which,  however,  there 
was  a  line  which  had  been  drawn,  either  before  or  after 
those  words  were  written ;  but  no  evidence  was  offered  by 
either  party  as  to  the  state  of  the  bond  at  the  time  of  its 
execution.  The  Lord  Chief  Baron  left  it  to  the  jury  to 
say  whether  the  circumstance  of  the  line  running  through 
the  words  raised  in  their  minds  such  a  suspicion  as  to 
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^^^a^'^'  ^^°^^  ^^^^  ^  ^^'  ^P^^  ^^^  plaintiff  to  eit>lain  it.  The 
jury  finswerefd  in  the  negative,  and  found  a  vihrdict  fot  the 
plaiotiflv 

Sir  fr<  W*  Fotteti  ilOw  moved  to  enter  a  nonstiit,  ofi 
the  ground  that  the  admission  contained  in  the  judge's 
order,  made  previously  to  thc^  first  trial,  was  not  evidence 
on  this  trial,  as  the  pleadings  were  different.  He  admitted, 
that  if  the  pleading^  had  remained  the  same,  the  admis* 
sioA  might  have  been  efvidence  on  the  second  trial;  citing 
Eli€^  V.  Larkins(a),  and  Doe  d.  WetherdUY.  Bird{b). 
But  he  contended,  that  the  oyer  having  been  amended,  and 
a  new  plea  pleaded,  it  made  it  altogether  a  new  record.  In 
Doe  V.  Bird^  there  had  been  no  alteration  in  the  issue. 

Per  Curiam. — ^There  has  been  no  alteration  here,  as 
far  as  this  admission  is  concerned.  The  admission  is  to 
be  used  on  the  trial  of  the  cause,  whenever  the  trial  takes 
place ;  no  matter  whether  it  be  the  first  or  the  second  trial. 

Rule  refused. 


(a)5C.&P.d86. 


(5)  7  C.  &  P.  6. 


Although  the 
dty  of  LoHdom 
mn  entided  to 
forfeited  recog- 
nisances entered 
into  within  the 
dty  of  Zon^oii, 
yet  the  Court 
will  not  allow  a 
recognisance  to 
be  discharged, 
though  the  mo- 
tion is  made 
with  the  consent 
of  the  dty  soli- 
ctor, unless  no- 
tice has  heen 
given  to  the  At- 
tomey-Oenenl. 


Ex  parte  Morris. 

XN  this  case,  Rogers  applied  to  have  the  defendant's 
recognizances,  which  had  been  entered  into  within  the 
city  of  London,  discharged.  He  made  the  application 
with  the  consent  of  the  city  solicitor,  and  contended,  that, 
as  the  city  of  London  were  entitled  to  all  forfeited  recog- 
nizances within  the  city  (a),  this  was  sufficient. 

Lord  Abinoeb,  C.  B. — We  cannot  take  notice  of  that. 
Notice  of  the  motion  ought  to  have  been  given  to  the 
Attorney -General,  because  primd  facie  the  recognizances 
belong  to  the  Crown ;  and  this  Court  will  not,  without  the 

(«)  The  King  v.  The  Mayor  of  London,  I  C.M.St  R.  I. 


Et  parte 
Morris. 
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Attotney-Generars  admisHon,  recognise  the  title  of  any  Egen*  ttf  pua*, 
otbef  persons.  ^^^' 

Notice  having  been  subseqaentljr  given  to  the  Attorney* 
General^  and  he  making  no  objection  (o  the  motion,  if 
was  nkimately  granted. 


Alexander  r#  Vane. 

Assumpsit  {or  the  k^ep  and  feeding  of  certain  horses  ^•,  being  in 
for  the  defendant,  for  goods  sold  and  delivered,  work  and  barneai,  went 
labour,  money  paid,  and  on  an  account  stated.    The  de-  Sed  b^°?!d 
fendant  pleaded  the  general  issue  as  to  all  except  331.  ordered  lonie, 
5g.,  parcel  ftc^  and  as  to  the  residire,  payment  of  that  j:t  presenoe, 
sum  into  Court:  to  which  the  plaintiff  replied,  takmg  Jy^^e  money 
and  accepting  the  same  out  of  Court  in  full  satisfaction  ^^*^°®A*"" 
of  the  residue  of  the  causes  of  action  in  the  declaration  thereby  ae- 
mentioned.    At  the  trial  before  Gumey^  B.,  at  the  Mid'  thority  to  ^y 
dlesex  Sittings  after  last  Michaelmas  Term,  it  appear-  j^edSof 
ed  in  evidence,  that  the  defendant,  being  about  to  set  -^^  '"d  that, 

1  \  -WW  t    T»   •    »  •      having  paid  it, 

up  a  coach  to  run  between  London  and  Jirtghton,  was  m  he  was  entided 
want  of  harness,  and  went,  together  with  the  plaintiff,  to  badTfrom  j. 
the  shop  of  a  person  named  PaHiser.  who  was  a  harness  **  authority 

^  .  not  being  shewn 

maker,  and  that  the  defendant  gave  an  order  for  the  sup-  to  have  been 
ply  of  goods^  the  plaintiff  saying,  after  the  order  was 
given,  that  if  the  defendant  did  not  pay^  he  would.  The 
goods  were  supplied  accordingly  to  the  deiendant,  and  a 
balance  remaining  due,  the  plaintiff  went  to  Palliser,  and 
induced  him  to  issue  an  attachment  upon  the  defen- 
dant's horses,  which  were  then  at  the  plaintiff's  livery 
stables  in  the  city  of  London,  the  defendant  being  about 
to  remove  them  out  of  the  jurisdiction  of  the  city.  The 
horses  were  attached,  and  the  attachment  being  in  the  hands 
of  the  plaintiff^9  clerk,  the  defendant  gave  two  cheques 
for  30/.  each  for  the  amount,  which  were  post  dated,  to 


0. 
Vane. 
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Eteh.  rf  Pfeofi  the  plaintiff,  who  banded  them  over  to  Palliser,  and  the 
^  1936.  horses  were  released  from  the  attachment.  The  defendant 
Albxamdek  subsequently  paid  the  sum  of  33/./  the  plaintiff  paid  the 
balance  of  30/.  lOs.  to  PaUiser,  and  the  cheques  were  re- 
turned to  the  defendant.  The  defendant  contended  that 
the  payment  by  the  plaintiff  was  Toluntary,  and  a  letter  was 
put  in,  which  was  proved  to  have  been  sent  on  the  SOth 
of  October,  in  which  the  plaintiff  said — '*  Will  you  permit 
me  to  pay  Mr.  PaUiser  the  balance  due  to  him,  after  de- 
ducting the  head-stalls  you  sent  back,  as  he  and  I  have 
had  continual  words  about  my  releasing  your  horses  from 
the  attachment?  Say,  per  bearer,  if  I  shall  pay  him.** 
No  answer  was  proved  to  have  been  given  to  this  letter, 
but  the  plaintiff  paid  the  balance  on  the  next  day.  For 
this  sum  of  30/.  10s.  the  plaintiff  had  a  verdict,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  verdict  for 
him,  if  the  Court  should  be  of  opinion  that  the  plaintiff 
was  not  entitled  to  recover  it. 

Thesiger  having,  in  Hilary  Term  last,  obtained  a  rule 
to  shew  cause  accordingly, 

PUUt  and  Humfrey  now  shewed  cause. — ^This  was  a  con- 
tract entered  into  by  the  three  parties,  all  being  present  at 
the  time  the  goods  were  ordered,  the  plaintiff  saying  that 
he  would  pay/or  them  if  the  defendant  did  not:  the  defen- 
dant therefore  impliedly  gave  him  authority  to  pay  the 
money,  which  authority  has  not  been  revoked. — ^The 
Court  then  called  upon 

Raines  (with  whom  was  Thesiger)  to  support  the  rule. 
— The  undertaking  of  the  plaintiff  was  not  such  an  under- 
taking as  to  create  a  legal  liability  on  him  to  pay  this 
money.  He  had  guaranteed  it,  but  that  was  only  ver- 
bally, and  therefore  it  was  not  binding  upon  him  according 
to  the  Statute  of  Frauds.     [Parke,  B.*-Tbe  plaintiff  was 
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never  liable  to  pay  it,  but  there  was  an  authority  (jfiven  ^^h,  of  PUat, 
him  at  the  time  the  goods  were  ordered  to  pay  for  them,  ^  '  ^ 

and  none  of  the  subsequent  transactions  affect  that  ori-    Alexander 
ginal  authority.]     That  authority  must  be  taken  to  be        Vanb. 
revoked ;  the  plaintiff,  by  writing  the  letter,  shews  that 
he  did  not  consider  he  had  any  at  that  time,  for  he  ex- 
pressly asks  permission  to  pay  the  money.     He  ought  to 
have  shewn,  therefore,  that  the  authority  was  renewed. 

Lord  Abingbr,  C.  B. — I  should  be  very  much  con- 
cerned if  this  action  were  not  maintainable.  Every  point 
which  could  have  been  urged  has  been  urged,  but  it  ap- 
pears to  me  that  there  is  no  ground  to  support  this  rule. 
No  question  turns  upon  the  attachment,  but  the  whole 
depends  altogether  upon  the  authority  which  the  plain- 
tiff had  for  paying  this  money.  Now,  although  he  was 
under  no  obligation  to  pay  it,  and  had  entered  into  no 
contract  which  bound  him  to  do  so,  he  had  neverthe- 
less made  an  engagement  which  bound  him  in  point  of 
honour,  and  that  was  entered  into  in  the  presence,  of  the 
defendant.  The  payment  must  therefore  be  taken  to  have 
been  made  by  his  authority.  The  promise  was,  that,  if 
the  defendant  did  not  pay,  the  plaintiff  would ;  there  was 
therefore  an  agreement,  that,  if  the  money  was  paid  for 
the  defendant,  it  might  be  recovered  from  him.  Thus,  if 
a  man  give  an  order  to  his  banker  to  pay  a  sum  of  money, 
and  he  does  so  without  having  any  funds  in  his  hands,  he 
may  nevertheless  recoVer  the  money.  Then,  has  any  thing 
occurred  to  revoke  the  authority?  Nothing  whatever.  The 
whole  of  the  transaction  is  consistent  with  the  feeling  on  the 
part  of  the  plaintiff,  that  he  continued  under  an  obligation 
to  pay  this  money.  He  reports  to  the  creditor  the  proba- 
bility of  the  defendant's  removing  his  property  out  of  the 
jurisdiction ;  the  defendant  gives  the  cheques  to  him,  thus 
keeping  up  the  appearance  of  his  obligation.     Suppose 

VOL.  I.  MM  M.  w. 
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B^eh.  ef  Plea;  the  plaintiff  had  kept  theiHy  and  paid  them  when  diaho- 
noured,  surely  he  could  have  recovered  upon  them.  But 
the  defendant  went  and  paid  a  part  of  the  debt;  if  that 
had  been  taken  by  way  of  satisfaction,  the  plaintiff  would 
not  have  been  justified  in  claiming  this  money  ;  but  it  is 
not  suggested  that  it  was*  An  arrangement  was  Come 
to,  and  further  time  was  given  to  the  defendant,  but  it 
seems  to  have  been  for  an  indefinite  periods  and  PaUiser 
might  have  sued  the  defendant  immediately  after  it.  As 
to  the  letter,  after  all  that  had  passed^  it  might  be  rea- 
sonable in  the  plaintiff,  for  his  own  aeourity,  to  obtain  an 
authority  in  writing  to  pay  the  money.  If  the  defendant 
meant  t6  revoke  the  authority,  he  ought  to  have  written 
so  in  answer ;  but  not  having  done  so,  as  we  are  bound  to 
take  it  on  the  evidence,  the  authority  was  continued »  and 
the  money,  having  been  paid  upon  that  authority,  may  be 
recovered  by  the  plaintiff. 

Parke,  B.-^I  entirely  concur  with  the  Lord  Chief 
Baron.  There  is  no  difficulty  in  the  case  when  the  facts 
are  rightly  understot>d.  (His  Lordship  here  recapitulated 
the  facts.)  The  plaintiff  is  bound  to  prove  that  be  paid  this 
money  with  the  authority  of  the  defendant.  If  the  engage- 
ment had  been  made  in  the  absence  of  the  defendant,  it 
would  have  given  no  authority  to  the  plaintiff  to  pay  the  mo^ 
ney,  and  the  payment  would  have  been  made  without  any 
authority,  express  or  implied*  But,  it  being  made  in  the 
presence  of  the  defendant,  there  was  an  implied  contract^ 
that,  if  the  plaintiff  paid  the  money,  the  defendant  wouM 
repay  it.  It  is  precisely  the  same  as  if  the  defendanthad 
requested  the  plaintiff  to  pay  the  moneys  Then,  has  that 
authority  been  countermanded?  If  not,  there  is  no  doubt 
that  it  was  a  payment  to  the  defendant's  use  and  at  his  re^ 
quest.  It  appears  diet  the  plaintiff,  knowing  that  he  was 
bound  in  honour  to  pay  the  money,  requests  PaUiser  to 
lodge  an  attachment  against  the  horses,  which  he  accord- 


SA8TBR  TKRM^  6  WILL.  lY.  515 

ingly  does.  On  that  an  arrangement  is  come  to,  that,  on  Bxek>  of  Pleat, 
the  defendant  giving  the  cheques,  the  property  shall  be 
discharged  from  the  attachment.  The  cheques  are  paid 
to  PaUiser  through  the  plaintiff's  hands,  and  this  tended 
to  shew  that  the  authority  still  continued;  they  were  given 
to  PaUiser,  but  the  defendanti  not  being  able  to  pay  them 
when  due,  takes  them  back,  and  pays  a  part,  with  a  sort 
of  understanding  that  he  should  have  a  further  time  to 
pay  the  remainder.  Up  to  this  period  nothing  had  passed 
to  shew  that  the  authority  was  countermanded.  The  next 
question  is,  whether  the  letter  put  in  is  any  evidence  of  a 
countermand  having  been  given.  It  does  not  appear  that 
any  answer  was  given  to  that  letter.  We  must  assume, 
either  that  no  answer  at  all  was  given,  or  that  the  answer 
would  not  serve  the  defendant's  purpose.  But  if  it  is  to 
have  such  a  meaning  assigned  to  it,  the  point  should  have 
been  left  to  the  jury,  whether  the  defendant  meant  to 
revoke  the  authority.  We  are  not  at  liberty  to  draw 
that  inference;  the  jury  might  possibly  have  thought  there 
was  a  countermand  of  the  authority,  though  I  should 
not  have  so  interpreted  the  letter,  because  it  may  be  ex- 
plained on  a  different  supposition.  The  plaintiff  might 
want  a  written  authority  for  the  payment,  and  might  wish 
not  to  rely  on  the  original  verbal  authority  alone.  As  that 
authority,  however,  continued,  the  payment  was  duly 
made,  and  the  amount  may  be  recovered. 

BoLLAND,  B. — ^As  between  the  parties  on  this  record^ 
it  appears  to  me  that  there  was  an  original  authority  given 
to  the  plaintiff  to  pay  this  debt.  The  only  question  is, 
whether  there  is  any  agreement  by  the  defendant  to  allow 
the  plaintiff  to  pay  the  debt  which  be  had  incurred  for  him* 
and  that  if  he  did»  be  would  repay  him.  Assuming  that 
the  witness  has  told  the  truth,  and  that  the  defendant  was 
present  at  the  time,  we  must  take  it  that  he  did  agree  that 
the  plaintiff  should  pay  the  debt  on  his  defaulti  though  he 

mm2 
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Bxeh.  qfPUoi,  might  not  be  liable  to  pay  in  consequence  of  the  statute* 
'  ^  Then,  what  answer  is  given  to  the  payment?  The  object 
Alexander  of  the  letter  might  have  been  to  obtain  a  written  authority, 
Vame.  or  it  might  have  been  to  ascertain  whether  the  plaintiff 
would  be  right  in  paying  the  whole  amount.  He  was  cer« 
tainly  right  in  inquiring  whether  the  returned  head-stalls 
had  been  settled  for.  The  attachment,  and  the  other 
facts  in  the  case,  do  not  appear  to  me  to  affect  our  deci- 
sion. Supposing  Alexander  to  have  given  a  binding 
guarantee,  he  might  have  claimed  to  be  released  by  the 
relinquishment  of  the  attachment,  but  this  would  have 
been  no  answer  on  the  part  of  the  defendant.  Any  giving 
of  time  might  benefit  him,  but  still  he  was  ultimately 
bound  to  pay  the  debt.  Nothing  has  occurred  to  waive 
the  agreement  originally  entered  into  by  him,  and  there- 
fore he  is  responsible  to  the  plaintiff. 

GuRNEY,  B. — The  defendant  has  suggested  that  he  waa 
not  present  when  the  goods  were  supplied  and  the  plain- 
tiff promised  to  guarantee  the  payment ;  but  the  evidence 
of  Palliser's  clerk  proved  expressly  that  he  was. 

Rule  discharged. 


Ingle  v.  Bell. 

ToadeciantSon  J.RESPASS  for  an  assault  and  false  imprisonment. 
An  aaaault  and  Plea,  as  to  the  assault  and  the  giving  of  the  plaintiff*  in 
mMt,* UiedSto-  ^^^^^g®  }^  *  Certain  policeman,  and  forcing  and  compelling 

dant  pleaded 

Uiat  the  plaintiff  attempted  forcibly  to  break  and  enter  hit  meisuage  or  public-houte  writhont  the 
leave  of  the  defendant,  whereupon  he,  the  defendant,  resisted  such  entrance;  and  because  the 
plaintiff  behaved  himself  violently  and  created  a  disturbance  in  the  street,  by  which  means  a 
mob  was  assembled  and  the  defendant's  business  interrupted,  and  his  customers  annoyed,  and 
because  the  plaintiff  threatened  to  continue  such  violent  conduct,  and  to  renew  his  attempts  and 
efforts  to  get  into  the  house,  and  because  no  request  or  entreaty  of  the  defendant  to  the  plaintiff 
to  abstain  from  and  abandon  his  attempts  and  efforts  was  complied  with,  t^e  defendant,  in  order 
lo  pmenm  the  peace,  and  to  secure  himself  from  a  renewal  of  such  attempts  and  efforts,  gave 
him  in  charge  to  a  constable,  to  be  carried  before  a  justice  of  the  peace: — Held,  that  the  plea 
WM  good  after  verdict. 
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him  to  go  in  custody  of  the  said  policeman  through  the  ^eh.  of  pum, 
streets  to  a  certain  house,  and  there  imprisoning  and  ^  '  -» 

keeping  and  detaining  him  in  prison,  as  in  the  said  declara-  Inolb 
tion  mentioned — that  the  defendant  was  lawfully  possessed  bell. 
of  a  certain  messuage  or  public  house,  situate  at  &c.,  in 
which  he  inhabited,  dwelt,  and  carried  on  business;  and 
the  defendant  being  so  possessed  thereof,  the  plaintiff, 
just  before  the  said  time  when  &c.,  with  force  and  arms  and 
with  a  strong  hand  did  attempt  and  endeavour  forcibly 
to  break  into  and  enter  the  said  messuage  or  public  house 
of  the  defendant,  without  the  leave  and  licence  and 
against  the  will  of  the  defendant:  whereupon  the  de- 
fendant, at  the  said  time  when  &c  being  in  the  said 
messuage  or  public  house,  in  order  to  preserve  the  peace- 
able and  quiet  possession  thereof,  did  resist  and  oppose 
such  entrance  of  the  plaintiff  into  his  said  messuage  or 
public  house,  and  in  so  doing,  and  because  the  plaintiff 
behaved  himself  violently  and  created  a  disturbance  in  the 
street,  by  which  means  a  mob  was  assembled  and  the  de- 
fendant's business  interrupted  and  his  customers  annoyed, 
and  because  the  plaintiff  threatened  to  continue  and  per- 
severe in  such  violent  conduct,  and  to  renew  his  attempts 
and  efforts  to  get  into  the  said  messuage  or  public-house, 
and  because  no  request  or  entreaty  of  the  defendant  to  the 
plaintiff  to  abstain  from  and  abandon  his  said  attempts  and 
efforts  was  complied  with — the  defendant  was  forced  and 
obliged,  in  order  to  preserve  the  peace  and  to  secure  him- 
self from  a  renewal  of  the  said  attempts  and  efforts  of  the 
plaintiff  to  get  into  the  said  messuage  or  public  house,  to 
give  the  plaintiff  in  charge  to  one  William  Sexton,  then 
being  a  constable  and  peace  officer,  to  take  the  plaintiff 
into  custody  and  safely  keep  him  until  he  could  be  car- 
ried and  conveyed,  and  to  carry  and  convey  him,  before 
some  justice  of  the  peace,  to  be  examined  by  and  before 
such  justice  touching  and  concerning  the  premises,  and  to 
be  further  dealt  with  according  to  law ;  and  upon  that 
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Steh,  qif  PiM»,  occasioni  the  said  WUliam  Sexton,  so  being  such  consCia- 
ble  and  peace  oiBcer  as  aforesaid »  at  the  request  of  the 
defendant,  did  take  the  phintifF  into  custody,  and  as  soon 
as  conveniently  could  be,  to  wit,  forthwith,  the  plaintiff 
was  carried  and  conveyed  before  Sir  Frederick  Roe^  a 
justice  of  the  peace,  who  examined  him  and  discharged 
him.     And  thus  the  defendant  justified  the  imprisonment 

To  this  plea  the  plaintiff  replied  de  injurid. 

The  cause  was  tried  before  Lord  AbiMger,  C.  B.,  at  the 
MidHeeex  Sittings  after  last  Midmehnae  Term,  when  the 
defendant  obtained  a  verdict.  Plaity  in  Hilary  Term  last, 
having  obtained  a  rule  to  shew  cause  why  judgment  should 
not  be  entered  up  for  the  plaintiff  no»  obstante  veredietOf 
in  respect  of  the  imprisonment  of  which  the  plaintiff  com«- 
pkined — 

Wordnoorth  now  shewed  cause.— 'The  case  of  Timoiijf 
T.  Simpson  (o)  k  an  authority  to  shew  that  this  plea  may 
be  supported.  The  pka  alleges  that  the  defendant  was 
endeavouring  to  force  himsdf  into  the  defendant's  house^ 
and,  having  created  a  disturbance  and  raised  a  mob,  threat^ 
eiied  to  continue  it.  The  defendant  was,  therefore,  jus- 
tified in  giving  him  in  charge  to  a  policeman,  for  tlie  pur- 
pose of  preserving  the  peace. 

Pbdt  and  Barstaw^  eontriL — ^The  plea  does  not  disclose 
facts  sufficient  to  authorize  the  defendant  in  giving  the 
plaintiff  in  charge.  It  does  not  allege  that  there  was  any 
breach  of  the  peace  at  the  time  the  defendant  interfered, 
and  set  the  policeman  in  motion.  It  appears  that  the 
plaintiff  was  not  in  the  house,  but  in  the  street,  and  the 
disturbance  of  the  defendant's  customers  was  not  under 
such  circumstances  a  sufficient  justification ;  even  if  there 
had  been  any  breach  of  the  peace,  the  plea  states  that 

(a)]G.M.&a.757. 
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the  plaintiff  threatened  to  continue  bis  violent  conduct,  ^ck.  afPUag^ 
which  shews  that  it  had  ceased  ;  and  the  mere  apprehen* 
sion  of  the  threat  being  put  into  execution  is  not  a  suf- 
ficient justification.  This  case  is  distinguishable  from  Tir 
mothy  V.  Simpson;  for  there  the  customer  was  in  the  de- 
fendant's shop  creating  a  disturbance,  and  refusing  to 
leave  it«  It  is  submitted,  that  even  if  the  police  officer  had 
been  present  and  had  heard  the  threats  made,  be  would 
not  have  been  justified  in  taking  the  party  into  custody,  if 
the  breach  of  the  peace  had  ceased.  [PariCf  B. — It  does 
not  appear  that  the  breach  of  the  peace  had  ceased, 
but  the  contrary.  In  order  to  justify  himself,  the  defen- 
dant must  shew  that  there  was  a  danger  of  the  breach  of 
the  peace  being  renewed  ;  and  if  be  does  so,  that  is  suffi- 
cient]. The  plea  does  not  shew  that  there  was  any  riot, 
pr  any  affray,  or  any  menace  of  any  assault,  which  are 
the  only  causes  for  which  a  justice  of  the  peace  can  call 
upon  a  party  to  find  sureties  to  keep  the  peace.  The 
plea  does  not  state  enough  to  shew  a  forcible  entry,  and 
the  mere  threat  to  break  open  the  house  would  not  war- 
rant the  justice  in  calling  upon  a  party  to  find  sureties. — 
They  referred  to  Bum's  Justice,  Vol.  2,  p.  759,  as  to  th? 
authority  of  the  justice  in  such  case* 

Lord  Abingbr,  C.  B.  —  Is  there  then  no  remedy 
against  a  man  who  is  attempting  to  break  into  a  house 
with  a  mob  at  the  door?  I  question  whether  this  plea 
does  not  in  terms  state  a-riot. 

Parke,  B. — If  it  were  necessary,  I  should  say  there  is 
enough  set  forth  to  she  .7  that  there  was  an  unlawful  as- 
sembly. But  no  doubt  the  plea  is  perfectly  good  after 
verdict. 

Rule  discharged. 
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Etch,  of  Pleat, 
\8ii6. 


Ballard  v.  Way  and  Another. 

Ceruin  lease-  ASSUMPSIT.— The  declaration  stated  that  the  defen- 
were  aoi<nby  dants,  surviving  executors  of  the  last  will  and  testament 
auction,  which    ^f  Hcnru  Boulton,  deceased,  theretofore,  to  wit,  on  the 

were  described  j  9  i  9  • 

in  the  particulars  S4th  oi  March ^  1835,  by  certain  persons  carrying  on  bu- 
of  sale  as  a  well-  siness  as  auctioneers,  under  the  name,  style,  and  firm  of 
J^'wTe«toi-  -E'^^orf  *  ^'«''^*  ^l^e  agents  of  the  defendants  in  that 
ary  interest,  and  behalf  duly  authorized,  caused  to  be  put  up  and  exposed 
inTestment.  By  for  Sale  by  public  auctiou  certain  property  described  in  a 
a  ioSrrct,^for°  certain  particular  of  sale  thereof,  before  then  made,  pub- 
the  establish-     Ufihed,  and  circulated  by  the  defendants.  The  conditions  of 

mentofthe  '   ^  -^ 

South  Lomdom     sale,.which  were  in  the  ordinary  terms,  were  then  set  out^ 

J^fgmjfmt    C*jivu I1J1_ 

ny,  the  Compa-  hut  nothing  tumcd  upon  them.  The  declaration  then 
Sedto'treat^or  *^®'''^d>  't**  o"  8"ch  cxposure  to  Sale  as  aforesaid,  to 
purchase,  and     wit,  on  &c.,  the  plaintiff  was    the  highest   bidder  for, 

take  the  premi-        ^  *  r  o  » 

aes  in  questions  and  became  and  was  the  purchaser  of,  the  said  pro- 
oTthe^ct'^^  perty  so  described  in  the  said  particulars  of  sale  as  afore- 
"?*!5f  T."!?.!^*"  said,  upon  and  according  to  the  said  conditions  of  sale, 

of  thb  liability  *     r  ©  » 

in  the  parUcu-  at  and  for  a  certain  price  or  sum,  to  wit,  the  sum  of  455/., 

tionsofsaieiand  ^^^  then  and  immediately  after  such  sale  paid  into  the 

a'fcctThat*°he*  ^^^^^  ^^  ^^^  ^**^  auctioneers,  according  to  the  said  con- 

Tendee  had  no  ditious.  a  large  8um  of  money,  to  wit,  the  sum  of  1 13i  15«. 

notice  of  the  lia-  »  ©  j»j 

biiity.  The  con-  as  a  deposit  of  25/.  per  cent,  in  part  of  the  said  purchase- 
•d*no  expreis"*  money,  and  which  said  sum  was  then  accepted  by  the  said 
dY^ir*w  auctioneers  as  the  deposit,  according  to  the  said  conditions 
•n  action  by  the  of  sale;  and  then  also  paid  another  large  sum,  to  wit,  the 
the  vendors^of  8um  of  6/.  12«.  8|cL  as  One  moiety  of  the  said  auction  duty, 
tbeSrintiff^M  P^^yaWe  in  that  behalf,  and  then  signed  an  agreement  for 
not justiBed  in  payment  of  the  remainder  of  the  said  purchase-money, 
tract  in  the  de-  and  to  complete  the  said  purchase  according  to  the  con- 
wmanty  of  a  ditions  aforcsaid.  And  thereupon  afterwards,  to  wit,  on 
frT'^i'^h  ^"*    *^* '"  consideration  of  the  premises,  and  that  the  plaintiff, 

incumbrances, 
and  liabilities. 

Held,  also,  that  the  purchaser  was  entitled  to  rescind  the  contract,  on  afcertainiag  that  the  pre* 
mises  were  liable  to  be  taken  for  the  purposes  of  the  act.  ^ 
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at  the  special  request  of  the  said  defendnnts,  had  then  ^^\^^^' 
undertaken  and  faithfully  promised  the  said  defendants  to 
perform  arid  fulfil  all  things  in  the  said  conditions  of  sale 
contained  on  the  said  plaintiff's  part  and  behalf,  as  such 
purchaser  as  aforesaid,  to  be  performed  and  fulfilled, 
they,  the  said  defendants,  undertook  and  faithfully  pro- 
mised the  said  plaintiff  to  perform  and  fulfil  all  things  in 
the  said  conditions  of  sale  on  the  vendor's  part  and  behalf 
to  be  fulfilled ;  and  that  they  then  had  good  and  sufficient 
right,  title,  power,  and  authority  to  sell,  transfer,  and  as- 
sign the  said  property  to  the  plaintiff,  free  and  clear  of  and 
from  all  charges,  contracts,  incumbrances,  and  liabilities 
whatsoever,  other  than  and  save  and  except  those  stated 
and  set  forth  in  the  said  description  thereof  in  the  said 
particulars  of  sale.  And  the  plaintiff  in  fact  said,  that, 
although  he,  on  the  day  and  year  first  aforesaid,  and  from 
thence  until  and  upon  the  said  14th  day  of  April  then 
next,  and  afterwards,  was  ready  and  willing  to  have  per- 
formed and  fulfilled  all  things  in  the  said  conditions  of 
sale  on  his  part  and  behalf,  as  such  purchaser  as  aforesaid, 
to  have  been  performed  and  fulfilled,  and  to  have  accepted 
a  proper  assignment  of  the  said  property  at  his  own  ex* 
pense,  and  to  have  paid  the  remainder  of  the  said  pur- 
chase-money according  to  the  said  conditions  of  sale,  and 
to  have  completed  the  said  purchase,  whereof  the  defen- 
dants afterwards,  to  wit,  on  &c.  and  often  before  and 
since  hud  notice,  and  were  requested  to  make  a  proper 
assignment  to  him,  the  plaintiff,  of  the  property  so  bid 
for  and  purchased  by  him  as  aforesaid,  free  and  clear 
of  and  from  all  charges,  contracts,  incumbrances,  and 
liabilities  whatsoever,  other  than  and  save  and  except 
those  stated  and  set  forth  in  the  said  description  thereof 
in  the  said  particulars  of  sale ;  yet  the  defendants,  con« 
triving  and  intending  to  deceive,  defraud,  and  injure 
the  plaintiff,  did  not  perform  or  regard  their  said  pro- 
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BMh.  of  Pleas,  mise  and  undertaking,  in  thb,  to  wit,  that  they  had 
not,  at  the  time  of  the  said  exposure  to  sale,  and  sale 
and  purchase,  and  of  the  making  their  said  promise 
and  undertaking,  good  and  sufficient,  or  any  right,  title, 
power,  or  authority  to  sell,  transfer,  and  assign  to  him 
the  said  property  free  and  clear  of  and  from  all  charges, 
contracts,  and  incumbrances  and  liabilities,  other  than 
and  save  and  except  those  stated  and  set  forth  in  the 
said  description  thereof  in  the  said  conditions  of  sale,  in 
this,  to  wit,  that  five  of  the  said  six  houses  sp  put  up  and 
exposed  to  sale,  and  sold  by  the  defendants  and  pur- 
chased by  the  plaintiff  as  aforesaid,  to  wit,  the  said  houses 
numbered  respectively  113,  114,  115,  116,  and  117,  long 
before  the  said  exposure  and  putting  up  thereof  to  sale 
and  purchase  as  aforesaid,  and  long  before  the  time  of 
making  the  said  promise  and  undertaking  of  the  said  de- 
fendants, to  wit,  on  &c  had  been  and  were  inserted  in  a 
certain  schedule  annexed  to  a  certain  act  of  Parliament 
made  and  passed  in  the  4tb  year  of  the  reign  of  his  pre* 
sent  Majesty,  intituled,  "  An  Act  for  erecting,  establish- 
ing, and  maintaining  a  market  in  the  parish  of  Si.  George 
the  Martyr,  in  the  borough  of  Souihwark,  in  the  county 
of  Surrey/^  as  part  of  the  property  which  a  certain  eomo 
pany  by  the  said  act  incorporated  by  and  under  the  name 
of  the  South  London  Market  Company,  were  authorized 
and  empowered  to  treat  for,  purchase,  and  take  and  use 
for  the  purposes  of  the  said  act.  And  the  plaintiff  further 
said,  that  the  said  five  of  the  said  six  houses  so  put  up 
and  exposed  to  sale,  and  sold  by  the  defendants  to  and 
purchased  by  the  plaintiff  as  aforesaid,  at  the  time  of 
such  putting  up  and  exposure  to  sale,  and  such  sale  and 
purchase  thereof  as  aforesaid,  and  at  the  time  of  making 
such  promise  and  undertaking  of  the  defendants,  were  and 
still  are  and  remain  subject  and  liable  to  be  treated  for, 
purchased,  and  taken  by  the  said  company  in  the  said  act 
mentioned,  for  the  purposes  of  the  said  act;  and  if  he  ac- 
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cepted  an  assignmeDt  and  transfer  [thereof,  he  wouldj  by  £*c9u  of  pieat^ 
reason  of  the  right  of  the  said  corporation  to  treat  for  and 
purchase  the  same,  be  hindered  and  prevented  from  dis- 
posing of  the  same  in  such  manner  and  to  such  advantage 
as  he  would  and  might  do  but  for  such  right  of  the  said 
corporation,  and  the  value  of  the  said  purchase  was  and 
is  much  less  than  the  same  would  be  if  such  right  did  not 
exist;  and  the  said  property  is  by  reason  of  such  right  of 
the  said  corporation  of  little  or  no  value.  And  the  re* 
maining  house  of  the  said  six  houses,  to  wit,  the  said  house 
numbered  112,  was  and  is  of  no  value  to  the  plaintiff,  with* 
out  the  said  five  other  houses.  And  by  reason  of  the  pre* 
mises,  the  said  plaintiff  has  been  deprived  of  all  the  benefits 
and  advantages  which  would  have  arisen  from  the  comple* 
tion  of  the  said  purchase,  and  baa  been  put  to  great  ex^ 
penses,  amounting  in  the  whole  to  a  large  sum  of  money,  to 
wit,  the  sum  of  200^,  in  investigating  and  endeavouring  to 
procure  such  title  and  assignment  as  aforesaid,  and  has  lost 
all  gains  and  profits  which  he  might  and  would  otherwise 
have  made  and  acquired  from  using  and  employing  the 
said  sums  of  money  so  paid  by  him  as  deposit  and  duty  as 
afiyresaid,  and  other  monies  provided  and  kept  by  him  the 
said  plaintiff  for  the  completicm  of  the  said  purchase.  The 
second  count  was  for  money  had  and  received;  the  third, 
for  interest;  and  the  fourth,  on  an  account  stated. 

Pleas,  ^rstt  ntm  oBMumpsit;  secondly t  that  the  said 
property  was  and  is  described  in  the  said  particulars  of 
sale  in  the  said  declaration  mentbned,  as  situate  and  being 
at  the  comer  of  Earl-gireet,  and  that  the  said  property 
was  and  is  ako  described  in  the  schedule  ao  annexed  to 
the  said  act  of  Parliament,  as  situate  and  being  at  the 
corner  oi  Earl-street  aforesaid.  And  the  defendants  fur- 
ther say,  that  the  description  of  the  said  property  in  the 
said  particulars  of  sale,  under  and  subject  to  which  the 
said  property  was  so  put  up  and  exposed  to  sale  and  so 
purchased  by  the  plaintiff  as  ki  the  said  declaration  men* 
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'^c*-^^''«»#  tioned,  in  other  respects  corresponded  and  agreed  with 
the  description  thereof  in  the  said  act  of  Parliament^  and 
that  the  description  thereof  in  this  particular  identified 
the  same  with  the  said  property  so  in  the  said  sche- 
dule mentioned ;  of  all  which  the  plaintiff  at  the  time  of 
the  exposure  of  the  said  property  to  sale,  and  of  such 
purchase  thereof  by  him  the  plaintiff  as  aforesaid,  to  wit, 
on  &C.9  had  notice ;  and  this  the  defendants  are  ready  to 
verify  &c. 

To  this  plea  the  plaintiff  replied,  setting  out  the  descrip* 
tion  of  the  premises  in  the  particulars  and  in  the  schedule 
to  the  act,  and  averring  that  the  descriptions  did  not  cor- 
respond ;  and  that  he  had  not,  at  the  time  he  so  bid  for  and 
became  the  purchaser  of  the  said  property,  any  notice 
that  the  said  five  houses,  part  of  the  said  property  so  bid 
for  and  purchased,  were,  or  that  any  of  them  was,  men- 
tioned in  the  said  schedule  to  the  said  act  of  Parliament, 
or  that  they  were  liable  to  be  treated  for,  purchased,  and 
taken  by  the  said  company,  for  the  purposes  of  the  said 
act ;  concluding  with  a  verification. 

Rejoinder,  that  the  description  of  the  said  property 
contained  in  the  said  particulars  of  sale,  so  far  as  the  same 
related  to  the  said  five  houses,  part  thereof,  did  correspond 
and  agree  with  the  description  thereof  in  the  said  sche- 
dule annexed  to  the  said  act  of  Parliament,  and  that  the 
plaintiff  had,  at  the  time  he  so  bid  for  and  became  the 
purchaser  of  the  said  property  described  in  the  particulars 
of  sale,  notice  that  the  said  five  houses,  part  of  the  said 
property,  were,  and  that  each  of  them  was,  mentioned  in 
the  said  schedule  annexed  to  the  said  act  of  Parliament, 
and  that  they  were  liable  to  be  treated  for,  purchased, 
and  taken  by  the  said  company  for  the  purposes  of  the 
said  act ;  concluding  to  the  country.   Issue  thereon. 

The  defendant  had  originally  demurred  to  the  first  count, 
and  the  point  ultimately  raised  in  the  case  was  argued  by 
Cooie  in  a  former  term,  viz.,  whether  the  liability  of  the 
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property  to  be  taken  by  tbe  company  was  one  against  Exeh.  of  pimw, 

which  the  vendors  had  covenanted ;  but  the  Court  then 

said,  that  as  the  defendants  had  admitted  by  their  de* 

murrer  that  they  had  entered  into  a  contract  by  which 

they  covenanted  against  all  liabilities,  the  question  was  not 

open  to  them.    The  defendants  then  pleaded  as  above. 

The  cause  was  tried  before  Lord  Abinger^  C.  B.,  at  the 
London  Sittings  after  last  Hilary  Term,  when  the  parti* 
culars  of  sale  were  put  in.  They  were  headed  as  fol* 
lows: — *'  Well-secured  rental  of  &ZL  10«.  per  annum,  for 
about  fifteen  years,  with  reversionary  interest  Parti* 
culars  and  conditions  of  sale  of  an  eligible  investraenti 
secured  upon  houses  and  shops,  in  that  extensive  tho- 
roughfare and  commanding  situation  for  business,  the 
London^oad,*  In  the  descriptive  particulars  the  property 
was  thus  described — "  This  property  being  eligibly  situ- 
ated and  well  tenanted,  offers  a  safe  and  desirable  invest- 
ment." The  property  was  stated  to  be  held  on  a  lease  for 
a  term  of  sixty-one  years  from  Midsummer,  1789,  and 
underlet  for  certain  terms  of  years,  which  were  set  out,  and 
the  net  rental  was  stated  to  be  62/.  10«.,  and  at  the  end 
was  added — ''  with  reversionary  interest."  No  notice 
was  given  at  the  sale  or  at  any  other  time  of  the  liability 
of  the  property  to  be  taken  by  the  Market  Company.  On 
the  issue  as  to  the  description  in  the  particulars  of  sale 
and  the  description  in  the  schedule  corresponding,  evi- 
dence was  adduced  by  the  defendants  to  shew  that  there  was 
difficulty  in  identifying  the  property:  and  the  jury  found 
that  they  did  not  correspond,  and  that  the  plaintiff  had 
no  notice  in  fact  of  the  act  of  Parliament.  The  learned 
Judge  was  of  opinion  that  tbe  first  count  was  not  proved 
by  the  evidence,  and  nonsuited  the  plaintiff,  giving  him 
leave  to  move  to  enter  a  verdict  on  the  last  issue,  if  the 
Court  should  be  of  opinion  that  the  act  of  Parliament  was 
not  of  itself  notice  to  the  plaintiff. 
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•K«c*.  0/  Piwf,       Erie  having,  on  a  former  day  in  this  term,  obtained  a 
I  83d* 

rule  to  shew  cause  why  the  verdict  should  not  be  entered 

for  the  plaintiff  on  the  first  count,  for  the  deposit,  ex- 
penses, and  interest,  or  on  the  second  count  for  the  deposit 
only — 

Piatt  and  Barstow  shewed  cause. — The  first  count  was 
not  proved,  as  the  contract  shewn  in  evidence  was  not  such 
as  that  alleged  in  the  declaration.  The  question  is,  what  is 
the  extent  of  liability  of  the  vendor  on  an  ordinary  contract 
for  the  sale  of  a  leasehold  estate,  without  any  express  war- 
ranty of  title.    There  is  here  no  express  warranty,  and  it  is 
submitted  that  the  law  will  n6t  imply  one  against  such  lia- 
bilities as  those  which  are  set  forth  in  the  first  count  of  this 
declaration.   If  the  liability  of  property  to  be  taken  for  pub* 
lie  purposes,  under  acts  of  Parliament,  were  held  to  be  an 
objection  to  the  title,  on  an  ordinary  contract  of  sale,  it 
would  affect  a  great  portion  of  the  property  of  the  kingdom. 
Such  property  must  have  been  constantly  the  subject  of 
sale,  and  yet  no  objection  of  the  kind  has  ever  been  made. 
The  point  is  entirely  new.     There  are  numerous  acts  of 
Parliament,  such  as  highway,  drainage,  and  railway  acts, 
which  have  been  passed,  affecting  various  parts  of  the 
kingdom,  authorizing  land  to  be  taken  for  the  purposes  of 
those  acts,  to  such  an  extent  as  to  afiect  the  titles  to  a  great 
quantity  of  property.     So  also,  the  customs'  management 
act,  3  &  4  Will.^f  c.  51,  s.  35,  authorises  the  commis- 
sioners of  the  treasury  at  any  time  to  take  half  an  acre  of 
land  within  half  a  mile  of  the  sea  shore  or  of  the  tideway 
of  any  navigable  river  for  a  station-house  for  the  customs 
or  excise.     So  that  if  this  were  held  a  defect  in  the  title, 
it  is  scarcely  possible  to  see  to  what  extent  and  to  what 
consequences  it  might  lead.    If  a  party  wanted  to  pat  up  a 
property  to  sale,  he  must  inquire  first  whether  any  act 
had  ever  passed  affecting  the  property  in  this  way*    The 
only  case  which  has  the  slightest  analogy  to  the  present 
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case  is  that  of  OUyield  v.  Round  {a).    There,  a  meadow  EtOu  of  PUaa, 

was  sold  without  any  notice  of  a  footway  round  it|  and  also 

one  across  it,  which  of  course  materially  lessened  its  value, 

and  Lord  Rosslyn  decreed  a  specific  performance,  with 

costs,  as  he  could  not^  he  said,  help  the  purchaser  who  did 

mot  choose  to  inquire.    No  fraud  was  imputed  in  the  pre* 

sent  case,  and  the  vendors  were  executors,  and  quite  as 

ignorant  of  this  liability  as  the  purchasers  were.  Secondly ^ 

this  was  a  provision  in  a  public  act  of  Parliament,  though 

of  a  local  nature,  and  therefore,  although  the  plaintiff  had 

no  notice  in  point  of  fact,  he  must  be  taken  to  have  had 

notice  in  point  of  law. 

Erle^  Sir  W.  W.  Foiled,  and  Petersdorff,  in  support  of 
the  ruie*-->The  contract  which  the  defendants  entered  into 
in  this  case  amounted  to  a  general  warranty  that  the  title 
was  a  good  title.  They  have  undertaken  to  dispose  of  a 
permanent  investment  in  these  houses  and  shops,  which 
they  could  not  do,  as  the  very  next  day  after  the  sale  the 
purchaser  might  have  been  compelled  to  part  with  them 
to  the  company.  Then  they  have  entered  into  a  contract 
which  they  could  not  fulfil.  Every  vendor  does  contract 
impliedly  against  a  liability  of  this  nature.  Suppose  the 
vendor  had  himself  entered  into  a  contract  to  allow  this 
company  to  take  the  estate,  could  he  have  compelled  a 
purchaser  to  complete  his  purchase?  It  is  apprehended 
he  clearly  could  not.  Then  how  does  the  present  case 
differ  from  that  ?  The  premises  are  comprised  in  the 
schedule  to  this  act  of  Parliament,  of  the  passing  of  which, 
by  the  rules  and  orders  of  Parliament,  the  testator  or  the 
executors  must  have  had  express  notice.  The  defendants 
therefore  sold  this  estate  with  notice  of  this  liability.  But 
it  is  said  that  the  plaintiff  must  be  taken  to  have  had  no- 
tice.   Now,  whatever  may  be  the  effect  of  public  acts  of 

(a)  8  Yes.  508,  cited  in  Sugden  on  Vendors,  307,  9th  «d. 
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^^h^/^^  Parliamentj  as  evidence  of  the  facta  stated  in  them  against 
s......^^J.^     all  the  world,  it  has  been  decided  that  these  local  acts  are 

BAtLARD  not  evidence  of  the  facts  stated  in  them  against  strangers. 
Wat.  Breti  v.  Beales  (a).  The  clause  which  directs  that  they 
shall  be  deemed  to  be  public  acts,  and  judicially  taken 
notice  of  as  such,  is  only  inserted  for  the  purpose  of 
making  them  admissible  in  evidence,  but  does  not  affect 
persons  who  are  not  parties  to  the  acts  with  notice  of 
their  provisions.  Woodward  v.  Cotton  (6),  Beaumont  v. 
Mountain  (c).  There  are  many  species  of  liabilities  which 
have  been  held  sufficient  to  rescind  the  contract.  As  in 
those  cases  where  it  has  been  held,  that,  where  an  act  of 
bankruptcy  has  been  committed,  the  vendor  cannot  com- 
pel a  specific  performance,  though  he  swears  he  does  not 
owe  a  debt,  because  it  cannot  be  securely  ascertained  that 
there  is  not  one.  Lowe  v.  Lush  (d),  Cann  v.  Cann  {e).  So, 
in  Cave  v.  Baldwin  (/),  where  the  vendor  of  certain  newly 
inclosed  lands  undertook  to  convey  them  to  the  vendee, 
Lord  EUenborough  held  that  that  was  an  undertaking  to 
convey  the  legal  estate,  and  that,  the  vendor  having  only 
an  equitable  interest  previous  to  the  assignment  by  the 
commissioners,  the  vendee  was  entitled  to  recover  his 
deposit.  In  Barnwell  v.  Harris  (g),  it  was  held,  that  a 
purchaser  is  not  compellable  to  accept  a  title  to  premises 
formerly  subject  to  an  incumbrance,  the  discharge  of 
which  is  shewn  only  by  presumption.  fVelch  v.  Fort  {h) 
was  also  a  case  of  a  similar  nature,  where  the  contract  of 
purchase  was  defeated  by  one  of  such  liabilities,  and  the 
purchaser  allowed  to  recover  back  the  deposit  and  rescind 
the  contract.  But  an  objection  is  taken  to  the  language 
of  the  declaration,  because  it  alleges  the  contract  to  have 

(a)  Moo.  &  M.  421.  (e)  1  Sim.  &  Stu.  28. 

(6)  1  C.  M.  &  R.  44.  (/)  1  Stark.  66. 

(c)  lOBinfirh.404;  4M.&ScoU,  (g)  1  Taunt.  430. 
177.  (A)  4  Taunt.  334. 

(d)  14  Ves.  547. 
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been  a  warranty  against  all  liabilities.  The  term  "lia-  ^^*;^/^' 
bility"  means  a  liability  affecting  a  particular  estate  in  the 
hands  of  the  vendee.  The  plaintiff  here  complains  of 
a  defect  in  the  title  of  the  vendor,  resulting  from  a  liabi- 
lity which  will  prevent  him  from  enjoying  the  estate.  It 
is  therefore  rightly  described  as  a  warranty  against  all 
liabilities.  The  other  words, ''  charges  and  incumbrances/* 
would  apply  to  other  things.  Then,  if  this  be  a  defect  in 
the  title,  the  purchaser  may  shew  it,  notwithstanding  there 
be  a  condition  that  the  vendor  shall  not  be  called  upon  to 
produce  the  lessor^s  title.  Shepherd  v.  Keailey  (a),  Flight 
Y\Booih{b).  [Lord  Abinger^  C.B. — The  Court  are  strongly 
of  opinion  that  this  contract  may  be  rescinded,  on  the 
ground  that  these  premises  are  liable  to  be  taken  under 
the  act  of  Parliament  for  the  purposes  of  the  act.  It  is 
clear  that  the  plaintiff  never  intended  to  contract,  and  did 
not  contract,  to  purchase  this  mere  right  to  compensation. 
The  representation  is,  that  it  was  a  good  investment,  and 
that  it  was  secured  upon  the  premises.  It  turns  out  that 
it  was  no  investment  at  all,  and  not  secured.  Our  opinion 
is  therefore  made  up  as  to  the  plaintiff's  right  to  rescind 
the  contract.  But  the  question  remains  as  to  the  variance 
on  the  first  count.  I  consider  that  these  acts  of  Parlia- 
ment do  not  affect  all  mankind  with  a  knowledge  of  what 
is  contained  in  them.  ParJce^  B. — This  is  like  a  case 
where  a  whole  neighbourhood  has  entered  into  a  parti- 
cular contract  for  the  sale  of  certain  estates,  and  an  act  of 
Parliament  is  passed  for  the  purpose  of  carrying  that  bar- 
gain into  effect.  Such  a  bargain  would  be  an  incum- 
brance and  a  liability,  against  which  a  covenant  for  good 
title  would  apply.] 

Cur.  adv.  vuli. 

Lord  Abinger,  C.  B. — ^In  this  case  the  Court  have 

(a)  1  C.  M.  &  R.  117.  («  1  Bing.  N.  C.370j  1  Scott,  190. 

VOL,  I.  N  N  M.  W. 
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^'^,£f^^>  looked  more  fully  at  the  declaratiooi  and  we  think  the  word 
1836 

^    "  liability"  must  include  liability  of  every  possible  kind ; 

Ballard  on  that  county  therefore,  the  defendant  is  entitled  to  a 
Way.  verdict;  but,  on  the  count  for  money  had  and  received^ 
we  think  the  plaintiflPs  are  entitled  to  recover  100/.,  the 
money  advanced,  less  the  expenses,  for  that  they  are 
entitled  under  the  circumstances  to  have  back  their  de- 
posit. 

Parks,  B. — ^This  is  an  incumbrance  created  by  a  pri- 
vate act»  to  which  the  defendanfi's  testator  may  be  con- 
sidered a  party;  it  is,  therefore,  much  the  same  as  if 
there  had  been  a  private  agreement  with  him  for  laod  of 
the  same  nature  and  under  the  same  circumstances  as  this. 
It  is  impossible  that  there  can  be  a  good  title  when  the 
property  is  subject  to  such  a  liability  as  this.  On  the 
first  count,  however,  the  contract  is  stated  too  largely, 
because  it  must  be  taken  to  refer  to  liabilities  affecting  this 
particular  estate.  But,  on  the  count  for  money  had  and 
received,  the  plaintiff  is  entitled  to  recover.  The  verdict 
will  be  entered,  on  the  general  issue,  for  the  defendant  on 
the  first  count,  for  the  plaintiff  as  to  the  residue;  and  for 
the  plaintiff  on  the  special  plea  raising  the  question  as  to 
notice. 

Rule  accordingly. 
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Etch.  Ckambtr, 
1836. 

IN  THE  EXCHEQUER  CHAMBER. 

(In  Error  from  the  Court  of  Exckequex*) 

Thorp  v.  Cole  and  Others. 

J.  HIS  was  a  writ  of  error  from  the  Court  of  Exche^  By  an  agree- 
quer  (a).    The  case  was  argued  by  Erie  for  the  plaintiff  rnw^kwLre". 
ID  error,  and  by  KeUy  for  the  defendants;  but  as  the  Jj^^tl^'had^ 
arguments  were  substantially  the  same  as  those  urged  in  f^"^^  ^^^^  ^^ 

,      ^  .....  ,  ^  .  appeal  agaiosC  a 

the  Court  below,  it  is  thought  unnecessary  to  report  them,  rate  made  upon 
Patieson,  J.,  intimated,  in  the  course  of  the  argument,  that  ^rkefend^tB, 
the  contract  might  have  been  entered  into  so  as  to  be  ^^  churcbwar- 

^  deos  and  over- 

legal,  as,  for  mstance,  if  the  costs  had  been  left  to  the  seen,  intended 

decisbn  of  the  arbitrators,  and  they  had  been  desired  to  ume;  but^t, 

give  their  opinion  as  to  the  validity  of  the  rate.  of  thr'?rt?«** 

thereto  agreeing 

Lord  Demman,  C,  J.— The  diflference  of  opinion  which  l^Ji^^o^rfAe 
haa  taken  place  in  the  Court  of  Exchequer  has  required  rate  and  aiimat- 

1  111.1.  ii.i  ...  tera  in  dispute 

that  we  should  give  this  case  our  dehberate  consideration,  between  them, 
yrhich  we  have  done.    I  have  felt  a  wish  on  my  part  that  Jid^noliic/to 

arbitrationi  no 
appeal  wai  entered  against  the  rate ;  and  that  the  parties,  in  order  to  prevent  further  expense,  and  to 
settle  and  ascertain  the  subject  of  the  said  poor's  rate,  and  the  equality  or  inequality  thereof,  so  &r 
as  the  charges  therein  made  on  the  plaintiff,  as  compared  with  the  rate  made  on  the  other  persons 
mentioned  in  the  notice  of  appeal,  had  agreed  to  leave  the  matters  maotioned  therein  to  arbitration* 
The  agreement  then  witnessed  that  the  defendants  (as  far  as  they  lawfully  could  as  such  church- 
wardens, &C.)  and  the  plaindff  mutually  agreed  to  abide  by  the  award  of  W.  J,,  it  i).,and  P.  B.,  or 
any  two  of  them,  who  were  to  award  and  determine  of  and  concerning  the  sud  matters  in  difference, 
and  of  and  concerning  all  the  costs,  &c.,  of  the  said  agreement  and  of  the  said  notices  of  appeal,  and 
of  the  said  churchwardens,  &c.,  in  cooaeqvenc^  of  such  notice  of  appeal,  and  of  their  preparation  to 
resist  such  appeal,  and  to  support  the  rate,  and  all  matters  relating  thereto.  The  arbitrators 
awarded  that  the  defendanu  should  pay  unto  T.  E,  F.,  attorney  for  the  plaintiff,  16/.  12«.,  his 
bill  already  delivered,  and  the  amount  of  the  costs  of  the  said  T,  E.  F,  attending  the  arbitration, 
ftc. ;  and  they  further  directed  that  the  defendants  should  deduct  fh>m  the  amount  charged  in 
all  future  rates  the  sum  of  10«.,  and  return  to  the  plaintiff  the  sum  of  10*.  for  every  rate  granted 
and  paid  by  him  since  the  then  scheme  had  come  into  operation  : — Held,  on  error,  that  the  submis- 
sion and  award  were  bad,  inasmuch  as  the  arbitrators  had  no  authority  to  determine  as  to  the  validity 
of  the  rate,  it  not  being  by  law  a  subject  matter  capable  of  reference  to  arbitration  ;  and  that  the 
dedsion  as  to  the  costs  incurred  was  merely  accessory  to  the  dedsion  of  the  principal  question ; 
and  there  was  therefore  no  sufficient  consideration  for  the  submission. 

(a)    See  the  cas^  reported,  2      ings    are  fully  set  forth    upon 
G.  M,  &  R.  3679  where  the  plead-     which  the  question  arose. 

N  n2 
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''^'^1??**^'  ihis  agreement  should  be  upheld^  because  in  my  opinion 
matters  of  this  nature  would  be  much  better  decided  by 
persons  residing  in,  the  neighbourhood,  and  acquainted 
vrith  the  nature  of  the  property,  than  by  the  judgment  of 
any  Court.  We  are  by  no  means  of  opinion  that  such  an 
arrangement  as  this  may  not  be  binding,  if  properly  en- 
tered into  ;  but  we  do  not  think  that  we  can  put  such  a 
construction  upon  this  agreement  as  to  consider  it  Talid. 
It  cannot  be  denied  that  the  real  question  submitted  was 
the  validity  of  the  poor  rate.  Now,  that  being  the  consi- 
deration for  the  agreement  and  the  promise  of  the  de- 
fendants, it  appears  that  the  arbitrators  have  been  em- 
powered to  do  what  is  not  lawful  to  be  done. 

An  attempt  was  made,  with  great  ingenuity  and  force, 
to  make  out  that  other  matters  were  properly  submitted. 
One  was,  the  principle  on  which  the  future  rates  should  be 
imposed ;  the  other  was  the  costs  incurred  in  preparing 
for  the  appeal. 

With  regard  to  the  principle  on  which  future  rates  are 
to  be  made,  no  obligation  is  entered  into  at  all ;  with 
regard  to  the  costs,  they  are  merely  accessory  to  the 
other  matters  submitted.  In  any  way  of  looking  at  this 
case,  the  consideration  is  untruly  stated;  if  any  thing 
is  stated  to  be  referred  to  the  arbitrators,  which  they  had 
no  authority  to  decide,  the  consideration  is  untruly  stated. 
It  is  not  necessary  to  enter  into  the  examination  of  the 
other  objections,  which  are  mentioned  in  the  report  of  the 
judgment  of  the  Court  in  Cranqrton,  Meesan^  and  Roseoe. 

We  therefore  think  that  this  was  no  binding  agree- 
ment, and  that  there  was  no  right  of  action  against  the 
defendants. 

Judgment  affirmed. 


REPORTS    OF   CASES 

ARGUED  AND  DETERMINED 

IN 
4MD 
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Wheatley  and  Another  (Survivors  of  William  Stewart)         1836. 
V.  Williams.  "^     ^     ^ 

jl  he  fir8t  count  of  the  declaration  statedg  that  hereto*  The  piaintia 
fore,  and  before  the  decease  of  WilUam  Stewart,  to  wit^  bnry'ofbookt 
on  the  18th  Dec.  18«7,  an  account  was  stated  between  fi' ^^!^!!;'*" 

ant|  loine  of 

the  plaintiffs  and  WiUiam  Stewart  and  the  defendant,  and  ^^^^  weren- 

'^  tnnied  bj  tbe 

purchawn  ■• 
imperfect  The  defendant  thereupon  wrote  to  the  plaintifiB  the  IbUowing  letter,  dated  the  18th 
of  Dectmbert  1827  : — "  I  hate  received  the  imperfect  books,  which,  together  with  the  cash 
OTerpaid  on  the  tettlement  of  your  account,  amounts  to  SOL  7«.  which  sum  I  will  pay  in  two 
years :" — Held,  first,  that  this  was  a  promissory  note  ;  secondly,  that  it  was  evidence  of  an 
account  stated,  so  as  to  defeat  a  plea  of  the  Sutute  of  Limiutions  to  a  count  on  an  account  stated 
with  the  plaintiffs  and  S,,  in  an  action  brought  within  six  years  of  the  2ist  of  DeeewUter,  1829; 
although  A.  died  before  that  time. 

Semble,  that  such  document,  if  stamped  at  the  time  when  it  was  signed,  is  within  the  ezeeption 
in  the  55  Geo.  8,  c.  184,  s.  10,  and  may  be  given  in  evidence,  though  stamped  with  a  IL  agree- 
ment stamp. 

A  plea  of  the  Statute  of  Limitations  must  conclude  with  a  verification. 

An  attorney  b  not  compellable  to  state,  when  examined  as  a  witness,  whether  a  document  shewn 
to  him  by  his  client,  in  tbe  course  of  a  professional  interview,  was  then  in  the  same  state  as  when 
produced  on  the  trial;  e.  g,  whether  it  was  then  stamped  or  not 
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^^;  ^^f^^'  that  on  that  account  the  defendant  was  found  to  be  indebted 
to  the  plaintiffs  and  Siewcurt  in  the  sum  of  SOL  Is. ;  and 
thereupon  afterwards,  to  wit,  on  &c.,  in  consideration  of 
the  prembes,  and  that  the  pkintiffs  and  Stewart  would 
forbear  and  give  time  to  the  defendant  for  payment  of 
the  said  sum  for  the  space  of  two  years  then  next  fol- 
lowing, the  defendant  promised  the  plaintiffs  and  Stewart 
to  pay  tbetn  Che  said  sum  in  two  years'  time*  The  count 
then  averred  that  the  plaintiffs  and  Stewart  did  forbear 
and  give  time  to  the  defendant  for  two  years,  but  that  the 
defendant  did  not  pay  the  said  sum,  or  any  part  thereof, 
to  the  plaintiffs  and  Stewart  in  his  lifetime,  or  to  the 
plaintiffs  since  his  death.  There  were  also  counts  for 
money  paid  by,  and  on  an  account  stated  with,  the  plam- 
tiffs  and  Stewart  in  his  lifetime. 

Pleas,  first,  as  to  the  first  count,  that  it  was  not  agreed 
by  and  between  the  plaintiffs  and  Stewart  and  the  defend- 
ant in  manner  and  form  as  in  that  count  alleged ;  second" 
ly,  as  to  the  last  count,  non  assumpsit ;  thirdly,  as  to  the 
whole  declaration,  the  Statute  of  Limitations,  concluding 
to  the  country ;  fourthly,  a  set-off  for  goods  sold  and 
delivered,  money  lent,  paid,  &c.,  and  on  an  account  stated 
between  the  defendant  and  the  plaintiffs  and  Stewart :  on 
all  which  issues  >vere  joined. 

The  cause  was  first  tried  before  Parke,  B»,  at  the  Mid- 
dlesex sittings  after  Trinky  Term,  1835.  It  appeared 
that  the  action  was  brought  by  Messrs.  Wheatley  Sf  Ad- 
lard,  as  surviving  partners  of  the  firm  of  Stewart,  Wheat- 
ley,  ^  Adlard,  auctioneers,  in  Piccadilly,  to  recover 
a  balance  of  65/.  Is.  clahned  to  be  due  on  account  of 
a  sale  by  them  of  the  defendant's  library  by  auction, 
in  the  year  1827,  and  of  other  transactions  between 
them  and  the  defendant  in  the  lifetime  of  Stewart, 
who  quitted  the  partnership  in  1828,  and  died  in  1889. 
The  following  letter,  written  and  signed  by  the  defendant, 
and  stamped  with  a  1/.  agreement  stamp,  was  given  in 
evidence  for  the  plaintiffs : — 
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**  Gentlemen : — I  have  received  the  imperfect  books  (a),  £«*•  rf  Pf^* 
which,  together  with  the  cash  overpaid  on  the  settlement 
of  your  accouniy  amounts  to  80/.  7s.,  which  sum  I  will 
pay  you  within  two  years  from  this  date« 

**  I  am,  Gentlemen, 
<<  Your  obedient  servant, 

''  Theo.  WiUiams. 
«'  To  Messrs.  Stewart,  Wheatley,  %  Adlard,  PiccadiUy. 
"  Deer.  18th,  1827." 

It  appeared  that  on  Stewards  withdrawing  from  the 
partnership,  this  debt,  amongst  others,  was  taken  by  him 
to  himself,  the  other  partners  receiving  credit  in  their 
matual  accounts  for  their  proportions  of  it ;  and  payment 
was  proved  of  S52.  on  account  of  the  debt,  to  Stewart's 
widow,  who  made  a  claim  to  it  as  his  executrix,  within  six 
years  before  the  commencement  of  the  action. 

It  was  objected  for  the  defendant,  first,  that  this  letter 
amounted  in  law  to  a  promissory  note,  and  was  inadinis«- 
sible  because  it  was  not  stamped  as  such ;  secondly,  that 
there  was  no  proof  of  the  agreement  to  forbear  alleged 
in  the  first  count;  and,  thirdly,  that  at  all  events  such 
agreement  was  within  the  fourth  section  of  the  Statute  of 
Frauds,  as  being  an  agreement  not  to  be  performed  within 
a  year.  This  last  objection  the  learned  Judge  overruled. 
On  the  part  of  the  plaintiflTs,  an  application  was  made  to 
amend  the  pleadings,  by  concluding  the  plea  of  the  Sta- 
tute of  Limitations  with  a  verification,  and  adding  the 
proper  replication;  which,  however,  the  learned  Judge 
refused :  and,  under  his  direction,  a  verdict  was  found  for 
the  plaintiff*  on  the  first  and  third  issues,  so  far  as  related 
to  the  account  stated ;  on  the  second  and  fourth  issues, 
generally  for  the  plaintiff*:  damages  55/.  7s. 

In  the  following  Michaelmas  Term,  Piatt  obtained  a 

(a)  These  were  some  of  the  chasers  as  imperfect,  and  the 
books  sold  for  the  defendant,  amount  of  which  was  charged  to 
which  were  returned  by  the  pur-      him  by  the  plaintiffs. 
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piMf,  rule  nUi  to  enter  judgment  for  the  defendant  on  the  third 
issue  non  obstante  teredictOf  or  for  a  new  trial ;  and  Erie, 
for  the  phuntiff,  also  obtained  a  rule  nisi  to  amend  the 
pleadings  in  the  manner  suggested  at  the  trial,  the  plain* 
tiff  retaining  his  verdict. 

In  the  same  term,  these  two  rules  came  on  to  be  tirgued 
together ;  and  the  Court  having  intimated  to  Hoggins, 
who  appeared  for  the  plaintiff,  that  the  principal  question 
was  as  to  the  admissibility  of  the  letter,  he  contended, 
upon  that  point,  that  even  if  the  document  amounted  to  a 
promissory  note,  it  was  rendered  valid  by  the  provisions  of 
the  55  Geo.  3,  c.  184,  s.  10  (a).  The  exception  in  that 
clause  applied  to  cases  where  the  stamp  wrongly  applied 
was  specially  appropriated  to  any  other  instrument ;  the 
words  "  such  instruments  "  referring  to  the  previous  de- 
scription of  *'  instruments  for  or  upon  which  any  stamp 
shall  have  been  used  of  an  improper  denomination,  &c.** 
[Parke,  B. — Then  you  would  get  rid  of  all  the  prohibi- 
tions against  the  re-stamping  of  bills  and  notes,  by  stamp- 
ing them  with  an  agreement  stamp.]  Besides,  bills  and 
notes  at  that  time  bore  no  distinctive  name  upon  the  stamp. 
At  all  events,  it  would  be  for  the  defendant  to  shew  that 
the  case  came  within  the  exception. 

As  to  the  objection  to  the  plea  of  the  Statute  of  Limita- 
tions, a  sufficient  issue  is  joined  as  it  stands.  No  formal 
mode  of  pleading  the  statute  is  necessary;  if  a  sufficient 
affirmative  and  negative  appear  on  the  record,  that  is 
enough.  The  statute  requires  that  the  debt  shall  have 
accrued  within  six  years,  in  order  to  enable  the  plaintiff 

(a)  Enacting,  that  all  instm-  nevertheless    be    deemed    valid 

ments  lor  or  upon  which,  any  and  effectual  in  law;   except  in 

stamp  shall  have  been  used  of  an  cases  where  the  stamp  used  on 

improper  denomination  or  rate  of  $uch  imtntments  shall  have  been 

duty,  but  of  equal  or   f^reater  specially    appropriated    to    any 

value  in  the  whole  with  or  than  other  instrument,  by  havbg  its 

the  stamp  which  ought  regularly  name  on  the  face  thereof, 
to  have  been  used  thereon,  shall 
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to  mamtain  the  action*    The  plaintiff,  therefore,  by  bring-  E^t^.  <f  puaa, 

tng  the  action,  aflSrms  that  he  is  within  the  six  years;  the    ..    ^'   . 

defendant  alleges  that  he  is  not ;  the  plea  amounts  to  a    Wbbatlet 

traverse  by  force  of  the  statute.     [Parke,  B. — ^Where  has     whliami. 

the  plaintiff  here  said  he  is  within  the  statute?    All 

he  says  by  his  declaration  is,  there  was  a  debt  at  some 

time.]    Even  though  it  might  have  been  open  to  the 

plaintiff  to  refuse  to  join  issue,  he  had  a  right  to  elect. 

He  might  have  introduced  new  matter  in  his  replication ; 

but  it  was  competent  for  him  to  take  the  issue  tendered  to 

him.     Veale  v.  Wamer  (a).    [Parie,  B.— The  difficulty 

is,  there  is  here  a  negative  and  no  affirmative :  there  is 

nothing  on  the  record  equivalent  to  an  averment  that  the 

cause  of  action  was  within  the  six  years.]    The  plea  of 

bankruptcy  is  an  analogous  one,  and  that  concludes  to  the 

country.    [Parke,  B. — ^It  is  given  by  statute.]     But  not 

the  farm  of  it    [Parke,  B.— I  think  you  will  find  that  the 

old  statute  gives  the  form  (&).]   At  all  events,  the  plaintiff 

is  entitled  to  amend  without  costs,  holding  the  verdict. 

Parke,  B. — Here  there  has  never  been  a  correct  issue 
on  which  the  jury  were  sworn,  and  on  which  all  the  facts 
could  be  investigated.  The  case  has  never  been  properly 
tried  on  any  issue.  Even  if  you  are  right  on  the  question 
as  to  the  stamp,  there  must  be  a  new  trial,  because  there 
has  been  no  correct  issue  joined:  then  both  parties  may 
amend  without  payment  of  costs.  It  certainly  seems  to 
me  at  present,  that  the  case  is  within  the  tenth  section  of 
the  Stamp  Act,  unless  in  fact  the  stamp  has  been  im« 
pressed  since  the  instrument  was  signed.  If  it  shall  turn 
out  to  have  been  so,  the  stamp  will  go  for  nothing. 

Rule  absolute  accordingly, 

(a)  1  Saund.  327}  note  1.  the  action  or  suit  accmed  before 

(6)  The  6  Geo.  2,  c.  30,  s.  7>  sach  time  as  he  became  bankiupt, 

provides,  that  the  bankrupt  may  and  may  give  the  act  and  the  spe* 

plead  tfi  general,  that  the  cause  o^  cial  matter  in  evidence. 
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^^^^'Mfi  The  pleadii^  having  been  amended,  the  canse  was 
tried  again  at  the  Sittings  in  last  Easier  Tenn,  before 
Gumey,  B.  The  same  evidence,  in  substance,  was  given 
on  the  part  of  the  pUmtiff  as  on  the  fonner  triaL  For 
the  defendant,  it  was  alleged  that  the  defendant's  letter 
had  been  stamped  after  it  was  written  and  signed;  and  a 
Mr.  Bennett t  who  was  Stewards  attorney  at  the  time  when 
it  was  written,  was  called  for  the  purpose  of  proving  that 
fact  He  stated  that  he  saw  the  paper  about  the  time  of  its 
date,  and  that  it  was  shewn  to  him  by  Stewart  as  a  matter 
of  business,  for  which  he  had  made  a  charge.  It  was  then 
proposed  to  ask  him  in  what  state  the  paper  was  when  it 
was  shewn  to  him.  This  question  was  objected  to,  on  the 
ground  that  the  shewing  of  the  paper  to  him  was  a  privi- 
leged communication ;  and  was  disallowed  by  the  learned 
Judge.  His  Lordship  was  also  of  opinion  that  there  was 
suflScient  evidence  on  the  account  stated;  and  a  verdict 
was  accordingly  again  found  for  the  plaintiffs,  damages 
55*.  7*. 

On  a  subsequent  day  in  the  term,  Piatt  obtained  a  rule 
nisi  for  a  new  trial,  on  two  grounds :  first,  that  the  com- 
munication to  Bennett  was  not  privileged,  and  that  he 
ought  to  have  been  allowed  to  prove  that  the  letter  was 
not  stamped  when  shewn  to  him ;  and,  secondly,  that  the 
part  payment  to  Mrs.  Stewart,  being  made  to  her  on  ac- 
count of  her  husband's  estate,  was  not  evidence  to  take 
the  case  out  of  the  Statute  of  Limitations,  the  legal  right 
to  receive  payment  being  not  in  her,  but  in  the  surviving 
partners;  the  declaration  being  for  money  paid  by,  and  on 
an  account  stated  with,  all  the  three  partners. 

In  the  present  term,  Birle  and  Hoggins  shewed  cause. — 
On  the  former  motion,  it  was  not  argued  that  this  docu- 
ment was  a  promissory  note,  but  that  the  traverse,  in  the 
plea  of  the  Statute  of  Limitations,  was  informal.  [Alder- 
son,  B. — We  clearly  thought  it  a  promissory  note.]    As- 
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sumiiig  it  to  be  so,  it  skews  that  the  money  mentioned  in  it  ^^'^.iC/''^ 
would  not  be  due  until  the  Slst  o{  December,  1829,  which 
is  within  the  six  years.  Being,  therefore,  to  pay  within  the 
six  yearsy  it  was  evidence  of  an  account  stated  within  the 
six  years,  and  with  all  the  three  partners ;  which  constitutes 
the  cause  of  action  on  which  the  plaintiffs  sue.  A  pro- 
missory note  may  be  used  as  evidence  of  an  account  stated 
as  between  the  maker  and  payee.  And  the  subsequent 
payment,  though  made  to  Mrs.  Stewart,  was  made  on 
liccount  of  the  sum  mentioned  in  the  note. 

Then,  Betmetts  evidence,  which  went  to  exclude  this 
document  from  proof,  was  rightly  rejected.  Any  know* 
ledge  of  his  as  to  its  condition  must  have  been  of  a  pro- 
fessional nature;  it  was  shewn  to  him  as  the  attorney  of 
Stewart,  and  there  can  be  no  distinction  between  the  case 
of  a  paper  submitted  to  the  inspection  of  an  attorney,  and 
an  oral  communication  to  him  by  the  client.  Suppose 
Stewart  had  in  words  asked  the  attorney's  advice  what  to 
do,  in  order  to  make  the  instrument  available  in  proof, 
could  it  be  contended  that  that  was  not  a  privileged  com- 
munication? and  this  is  substantially  the  same  case. 

Piatt,  contri. — ^The  letter  itself,  and  its  state  when 
shewn  to  him,  were  within  the  attorney's  own  knowledge, 
and  were  no  part  of  the  confidential  communication. 
There  is  nothing  to  shew  that  such  communication  had 
reference  to  the  stamp.  If  it  referred  only  to  the  legal  effect 
of  the  letter,  it  had  nothing  to  do  with  the  point  to  which 
the  proposed  question  applied.  In  BuUer^e  Nisi  Prius, 
284,  it  is  said,  that  an  attorney  may  be  examined  to  a  fact 
of  his  own  knowledge,  and  of  which  he  might  have  had 
knowledge  without  being  attorney;  and  the  following  in- 
stances are  given: — '^  As  suppose  hhn  witness  to  a  deed 
produced  in  the  cause,  he  shall  be  examined  to  the  true 
time  of  execution.  So,  if  the  question  were  about  a  rasure 
in  a  deed  or  will,  he  might  be  examined  to  the  question. 
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£ Z*^  whether  he  had  ever  seen  such  deed  or  will  m  other 
plight,  for  that  is  a  fact  of  his  own  knowledge;  but  he 
ought  not  to  be  permitted  to  discover  any  confesHom  his 
client  may  have  made  to  him  on  such  head."*  And  the 
author  refers  to  Lord  Say  ^  SeaFs  ease^  determined 
Mich.  10  Anne,  by  Sir  G.  Bridgman,  with  advice  of  all 
the  Judges,  as  his  authority  for  the  above  position.  The 
production  of  the  document  by  the  plaintiff,  as  one  on 
which  he  relies^  differs  this  also  from  the  general  case  of 
cpnfidential  communications.  The  evidence  proposed  to 
be  given  is  in  explanation  of  the  very  instrument  which 
the  plaintiffs  put  forth  in  the  cause  on  which  to  recover: 
and  it  has  no  reference  to  any  thing  said  by  the  client. 

Secondly,  even  assuming  the  letter  to  be  properly  in 
evidence,  there  is  nothing  to  take  the  case  out  of  the 
Statute  of  Limitations,  either  as  to  the  money  paid  or  the 
account  stated.  The  letter  is  only  evidence  of  an  account 
stated  at  the  time  when  the  paper  is  written,  and  the 
agreement  made;  and  the  payment  to  Mrs.  Stewart  is  made 
at  a  time  when  the  parties  are  changed,  two  only  of  the 
three  partners  being  then  in  existence,  and  is  made  as  upon 
an  account  stated,  not  with  the  three  partners,  but  with 
her  as  Stewards  widow  and  executrix.  [Alderson,  B. — ^It 
is  made  in  law  to  the  two  plaintiffs.]  But  not  to  them 
and  Stewart.  The  plaintifls  might  have  joined  counts 
stating  an  account  stated  with  the  two,  but  they  have  not 
done  so.  [Lord  Abinger,  C.  B. — ^An  account  stated  with 
three  partners  may  be  revived  by  payment  to  two  of  them 
after  the  death  of  the  third.]  But  the  contract  must  be 
stated  on  the  record  as  that  out  of  which  the  real  liability 
arises,  viz.  the  statement  of  account  with  the  two. 

Lord  Abinger,  C.  B. — ^I  am  of  opinion  that  this  rule 
should  be  discharged.  As  to  the  first  question,  which 
relates  to  the  admissibility  of  Betmetfe  evidence,  it  has 
certainly  been  argued  very  ingeniously  by  Mr.  Piatt  i  but 
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the  passage  cited  by  bim  from  BuUer^s  Nisi  Pritu  must  &w*«  ^^^^' 
apply  to  a  case  where  the  attorney  has  his  knowledge  in-  - 

dependently  of  any  communicalion  from  the  client;  it  Whbatlbt 
cannot  mean  that  where  the  attomeyi  coming  to  the  client  Wiluak*. 
for  a  confidential  purpose,  obtains  some  other  collateral 
information  which  he  would  not  otherwise  have  possessed, 
he  can  be  compelled  to  disclose  it.  Suppose  an  attorneyj 
when  searching  for  a  deed  belonging  to  his  client,  found 
another  deed  which  might  operate  to  the  client's  prejudice, 
can  it  be  said  that  he  would  be  bound  to  disclose  it?  If, 
therefore,  a  document  be  exhibited  to  the  attorney  in  pur- 
suance of  a  confidential  consultation  with  his  client,  all 
that  appears  on  the  face  of  such  document  is  a  part  of  the 
confidential  communication.  As  to  the  other  point,  the 
answer  given  by  Mr.  Hoggins  appears  to  me  a  satisfactory 
one:  the  paper  proved  on  the  plaintiffs'  part,  being  ad- 
mitted,  is  evidence  of  an  account  stated  at  the  time  when 
it  was  signed,  but  it  shews  also  that  the  cause  of  action 
did  not  accrue  until  two  years  afterwards,  that  is,  within 
six  years  before  the  commencement  of  the  action. 

BoLLAND,  B. — It  is  clear  that  the  attorney  would  not 
have  obtained  the  information  in  question,  unless  he  had 
been  called  in  to  the  professional  advice  of  his  client.  On 
going  to  his  client  for  that  purpose,  he  finds  the  note  is 
not  properly  stamped;  that  knowledge  he  would  not 
otherwise  have  possessed. 

Alderson,  B. — I  think  the  privilege  extends  to  all 
knowledge  that  the  attorney  obtains,  which  he  would  not 
have  obtained  but  for  his  being  consulted  professionally 
by  his  client. 

GuBNSY,  B.,  concurred. 

Rule  discharged. 


6is  cases  in  the  exchequer, 

^     ^     ^  Broomfield  9.  Smith. 

In  indiHtahu    -Lf EBT  foF  goods  sold  and  delivered.    Plea,  nunquam 
debTforg*^     if^debitatus.     At  the  trial  before  Arabin,   Serjt.,  at  the 

loid  tnd  deU-     Sheriff's  Court  in  London,  the  sale  and  delivery  having 
▼eredy  the  de-      %  *  jo 

lendant  may  been  proved,  the  defendant  proposed  to  shew  that  the 

^^'neraTit-  goods  were  sold  on  a  credit  which  had  not  expired  when 

TOcldlf'ww*  *^®  action  was  brought.     It  was  objected  for  the  plaintiff, 

loid  OD  a  credit  on  the  authority  of  Edmunds  v.  Harris  (a),  that  such  de- 

ezpiredatthe  fence  was  not  admissible  unless  specially  pleaded;    the 

brougbt^**^  learned  Serjeant  so  ruled»  and  rejected  the  evidence,  and 
the  plaintiff  had  a  verdict. 

Barstow  obtained  a  rule  for  a  new  trial,  citing  Taylor 
v.  Hilary  {b)y  Cousins  v.  Paddon{c)f  and  Alexander  v. 
Gardner  (r/),  to  shew  that  Edmunds  v.  Harris  could  not 
be  supported. 

Ryland  shewed  cause,  and  again  relied  on  Edmunds  v. 
Harris.  [Alderson,  B. — How  does  this  evidence  confess 
or  avoid  the  debt  ?  It  denies  that  there  ever  was  a  debt 
before  action  brought.]  It  admits  a  debitum  in  prcesenii 
solvendum  in  futuro,  [Alderson^^. — There  is  no  debt 
till  the  credit  has  expired.  How  is  the  defendant  in- 
debted for  goods  sold  and  delivered  till  then?]  The 
principle  of  the  new  rules  is,  that  any  matter  which  goes 
to  avoid  the  cause  of  action  must  be  specially  pleaded. 
[Alderson^  B. — Avoiding  is  admitting  the  cause  of  action, 
and  afterwards  avoiding  it;  here  the  defendant  denies  a 
cause  of  action.]  The  evidence  appears  to  admit  a  debt, 
though  not  yet  payable. 


(a)  2  Ad.  &  £.  414 1  4  Nev.  &         (c)  8  C.  M.  &  R.  547. 
M.  182.  {d)  2  Bing.  N.  C.  671 ;  1  Scott, 

(6)  I  C.  M.  &  R.  74 1 .  281 ;  3  Dowl.  P.  C.  146. 
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Lord  Abikoer,  C.  B.— It  would  shew  that  the  plaintiff  *^^^'^' 
had  no  cauae  of  action  at  the  time  of  action  brought  Thia 
Court  has  already  decided  (a),  that  where  there  ia  a  spe- 
cial contract  for  goods  sold,  which  has  not  been  performed, 
and  the  plaintiff  brings  his  action  on  the  implied  assump§ii, 
he  may  be  met  by  that  defence  under  the  general  issue. 
The  rule  must  be  absolute  for  a  new  trial. 

Rule  absolute* 
(a)  Congim  ?•  Faddan^  tuprd;  Groimtell  v.  Lambf  ante,  352. 


Heath  e.  Freeland, 

MJEBT,  in  the  sum  of  10/.,  for  work  and  labour,  and  on  a  plaintiff  nn- 

an  account  stated.     Plea,  as  to  all  the  sum  demanded,  ^/^^Mit^n  a' 

except  7t,  parcel  &c.,  nunquam  indebitatus ;  as  to  the  7i,  ^jj^^^ 

the  plaintiff  had  judgment  by  default.    At  the  trial  before  Debt  in  202. 

the  under-sheriff  of  Sussex,  the  plaintiff  proved  carpenter's  uboor,  and  on 

work  done  and  materials  found  for  the  defendant,  to  the  ^^"^ea, 

amount  of  12/.  8*.  lOrf.;   but  gave  no  evidence  applicable  •■  to*uthefum 

^                                     '^  "^  demanded. 


to  the  account  stated.  It  was  objected  for  the  defendant,  except  72., 
on  the  authority  of  CoitereU  v.  Jpsey  (a),  that  the  plaintiff  ^liTu  to  the 
could  not  recover  for  materials  on  a  count  for  work  and  Jii?*,uffwd" 
labour.    The  under-sheriff  reserved  the  point,  and  left  Judgment  by 

1      .  1     -  •         1  ,         •         «        *    default.     The 

the  case  to  the  jury,  desirmg  them  to  say  what  they  found  plaintiff  proved 

to  be  due  for  work  and  labour,  and  what  for  materials.  Jhe'"^t  rf 

The  jury  found  that  8/.  4*.  was  due  to  the  plaintiff  for  i^^^"*"'"** 

materials,  and  4/.  45.  \0d.  for  work  and  labour.  vided  to  the 

amount  of  8iL 
4«.,  but 

Gale  having  obtained  a  rule  fim  to  enter  a  nonsuit,  in  ^J^  '^^^ 

pursuance  of  the  leave  reserved,  bie  to  the  ac- 

count stated  :— 
Beldt  that  the 

G.  T.  WhUe  shewed  cause.— The  defendant's  objection  entiufTt^?' 
(a)  6  Taunt.  322. 
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£ra.  9f  PUoif  assumes  that  the  7/..  which  is  admitted  by  the  record  to 
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be  due«  is  to  be  applied  to  the  work  and  kbour  ezclusiyely. 
But  that  7/.  is  stated  in  the  plea  to  be  parcel  of  the  debt 
generally;  and  judgment  having  gone  by  default  as  to 
that  sum^  the  plaintiff  was  at  liberty  to  give  evidence  of 
work  and  labour,  to  cover  the  rest  of  the  amount  stated  in 
his  particulars.  He  has  a  right  to  apply  this  7/.  to  the 
account  stated,  and  go  for  the  work  and  labour  at  the  trial. 
The  point,  therefore,  which  is  insisted  on  for  the  defen- 
dant, does  not  arise  on  this  record.  [Parke,  B. — The  mean- 
ing of  the  plea  is,  that  the  defendant  was  never  indebted 
to  the  plaintiff  either  for  work  and  labour,  or  on  an  account 
stated,  in  more  than  71. :  you  must  shew  that  he  was.  Now 
there  is  no  evidence  at  all  of  an  account  stated ;  and  there 
is  no  evidence  of  work  and  labour  beyond  4/.  4f .  lOd.:  the 
72.,  therefore,  more  than  covers  that]  Then,  if  that  be 
so,  the  case  is  distinguishable  from  Coiterell  v.  Apsey. 
There  was  there  a  regular  building  contract,  and  the  ar- 
gument was  put  on  the  ground  that  the  contract  being 
one  entire  contract  to  do  several  things,  all  those  things 
must  be  stated  in  the  declaration.  But  this  was  a  com- 
mon carpenter's  job ;  no  entire  contract  was  proved ;  and 
it  is  unreasonable  to  divide  the  work  and  labour  from  the 
materials.  The  former  may  draw  the  latter  after  it,  as  a 
necessary  part  of  the  same  employment.  [Lord  AbingeTf 
C.  B. — ^I  fear  you  will  not  persuade  the  Court  of  that]. 

The  Court,  without  calling  on  Gale  for  the  defendant^ 
made  the 

Rule  absolute  for  a  nonsuit. 
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Bxek.  tf  Pkoit 
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BiANQHi  r.  Nash.  ^      " 

Debt  for  goods  sold  and  delivered.    Plea,  nw^quam  The  pUintiff 
indebitatus.      At  the  trial,  before  the  under-sheriff  of  JS;j)th«defen! 
Middlesex,  it  appeared  that  the  plaintiff  was  a  dealer  in  daot  a  muucai 

'  t^r  r  1.    J        1.  •nuff-box,  on 

musical  snuff-boxes  :  that  the  defendant  applied  to  him  to  the  undentaod- 
let  (or  lend)  him  a  musical  snuff-box,  and  the  plaintiff  ^fce  damaged, 
agreed  to  do  so,  on  the  understanding  that  the  defendant  ^^^^^*j^tc°u 
was  to  have  it  and  pay  for  it  if  it  were  damaged ;  and  the  «nd  pay  for  it; 

^«.    *«  .  ,  .1  r«i       :i   1.         and  St  lOi.  was 

sum  of  3/.  lOii.  was  to  be  taken  as  its  value.     The  defen-  to  be  taken  m 
dant  received  the  snuff-box  on  this  understanding ;  it  was  defendant  re-  ^ 
damaged  while  in  his  possession ;  and  the  plaintiff,  in  con-  cei^«^,the  box 
sequence,  refused  to  receive  it  back,  and  brought  this  and  it  was  da- 
action  for  the  price.    The  under-sheriff  left  it  to  the  jury  hu^session? 
to  say  whether  the  agreement  was,  that,  in  the  event  of  ^^laiiitlffwai 
the  box  being  damaged,  it  was  to  be  a  sale;  and  they  entided  to 

°  *  ■  .  mainiain  an  ac- 

found  that  that  was  the  agreement,  and  gave  a  verdict  for  tion  for  goods 
the  plamtiff,  damages  31.  lOs.  ^^rtt':^;er 


the  SA  10«. 


F.  V.  Lee  obtained  a  rule  nisi  for  anew  trial,  on  the 
ground  that  this  was  a  mere  bailment,  which  ought  to 
have  been  declared  on  specially,  and  that  there  was  no 
evidence  to  support  the  count  for  goods  sold  and  der 
livered. 

Chandless  shewed  cause. — It  cannot  be  said,  as  matter 
of  law,  that  there  was  no  evidence  to  support  the  contract 
found  by  the  jury ;  it  was  altogether  a  question  for  their 
consideration  what  was  the  nature  of  the  agreement,  and 
they  have  found  that  it  was,  in  the  event  which  happened* 
a  sale.  There  is  no  need  of  authorities  to  shew  that  in 
the  case  of  a  conditional  sale,  on  the  condition  taking  ef- 
fect, |t  becomes  an  absolute  sale. 

F.  V.  Lee,  eontrh. — It  is  submitted  that  there  was  no 

VOL.  1.  O  O  M.  W. 
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Exi^  cf  PUat,  evidence  of  a  contract  for  goods  sold.    It  was  a  mere 
1836. 
v_^^..J»/     bailment  of  the  article,  with  a  contract  to  pay  an  agreed 

BiANCHi  sum  for  damage.  [Lord  Abinger^  C.  B. — No :  to  keep  and 
^  Nash.  paj  for  the  article  itself  if  damaged]*  Lyons  v.  Barnes  (a) 
is  a  direct  authority  in  favour  of  the  defendant.  There 
the  plaintiff  sold  the  defendant  beer  in  casks,  giving  him 
notice,  that  unless  he  returned  the  casks  within  a  fortnight 
be  would  be  considered  the  purchaser  of  them ;  and  Lord 
EUenborough  ruled  that,  although  the  defendant  did  not 
return  the  casks  within  the  fortnight,  the  plaintiff  could 
not  recover  for  them  as  goods  sold  and  delivered.  [Lord 
Abinger,  C.  B. — That  is  only  a  nisi  prius  decision,  and 
the  facts  certainly  do  not  seem  to  me  to  warrant  the 
judgment.  ParkCf  B. — Bailey  v.  Ooldsmiih  (b)  is  an  au- 
thority that  where  goods  are  sold  on  sale  or  return,  if  they 
are  not  returned  in  a  reasonable  time,  the  value  may 
be  recovered  on  a  count  for  goods  sold  and  delivered.] 
But  this  was  not  a  contract  o{  sale  at  all. 

Lord  Abinoer,  C.  B. — I  think  there  is  no  question  at 
all  on  the  general  principle  applicable  to  this  case ;  when 
goods  are  sold  on  condition,  and  the  condition  is  perform- 
ed, the  sale  becomes  absolute.  And  there  is  as  little 
doubt  on  the  evidence,  that  this  was  a  conditional  sale, 
and  that  the  condition  was  performed.  The  defendant 
agrees  to  pay  the  price  of  the  box  for  it,  in  case  be  da- 
mages it. 

Parke,  B. — ^There  was  clearly  evidence  for  the  jury 
that  this  was  a  contract  for  a  conditional  sale ;  and  it  was 
a  very  reasonable  contract  Then  there  no  is  doubt  that 
the  value  was  recoverable  under  the  count  for  goods  sold 


(fl)  2  Stark.  N.  P.  C.  39.  (h)  Peake's  N.  P.  C.  66. 
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and  delivered.    As  soon  as  the  condition  is  perfonned»  it  Bxeh,ofPhas, 
18  an  absolute  sale.  >      y  ^ 

BlANCHI 

9. 

The  other  Barons  concurred.  Nash. 

Rule  discharged  (a). 

(a)  See  Studdy  ?.  Sander$,  5  B.  &  C.  628. 


Levi  v.  Clagoett. 

John  JERVIS  had  obtained  a  rule  tiui  to  reverse  the  where  a  defcn- 

outlawry  issued  against  the  defendant  in  this  cause,  on  yondseasatthe 

two  grounds  i^-first^  that  the  capias  was  issued  with  a  di-  ^^^j^fng  of  the 

rection  to  the  sheriff  to  return  it  ffon  e$tjfwenius  T se-  exigent  in  out- 

condljf,  tbati  at  the  time  of  the  exigent  awarded,  the  defen*  lawry  win  be 

dant  was  beyond  seas.    The  defendant's  affidavit  alleged  j^^  Jt'^f  eo.u!^' 

that  he  went  abroad  on  the  29thof^prt7;  that  he  did  and  on  bail  be- 

'^  ing  put  in  in  the 

not  go  out  of  the  way  to  avoid  the  process  in  this  cause,  aitematiye  in 
and  that  he  returned  to  £ir^2aiirf  before  the  prodama-  Lln"heC.p.''' 
tions :  that  he  was  now  in  custody  in  this  action,  and  a  de-     ^^^^^^  <^« 

*  eopuu  was  is- 

tainer  was  lodged  against  him  in  another.  sued  with  a  di- 

rection  to  the 
sheriff  to  return 

Hun^rey  shewed  cause  on  an  affidavit  of  the  plaintiff's  '/J^^j;'?/.*^"" 
attorney,  which  stated  that  the  writ  issued  on  the  28th  p«ared  also  that 

a  judges  order 

of  Aprili  and  was  put  into  the  hands  of  the  sheriff  on  the  was  obtained  to 
S9th,  on  which  latter  day  the  defendant  went  abroad,  as  li^n'days' and' 
the  deponent  believed,  for  the  purpose  of  avoiding  his  ^\^*^*^"" 
creditors,  writs  being  out  against  him  to  the  amount  of  abroad  on  the 
S8,000/.,  which  he  had  no  means  of  satisfying.    A  judge's  which  the  writ 
order  bad  been  obtained  under  the  Uniformity  of  Process  ^"irlhindlT 
Act,  2  Will.  4,  c.  39,  s.  15,  for  the  return  of  the  capias  in  ^»  ™*d  his 

creditors;  the 
fifteen  days.  Court  refused  to 

set  aside  the 
outlawry  on  the 

The  Court,  in  the  first  instance,  had  directed  that  the  found  of  such 

'  direction  to  the 

rule  should  be  absolute  generally ;  but  subsequently  called  ahenff,  except 

.  on  payment  of 

O  O  2  costs. 
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^^\^^'''  on  Jervis  to  state  whether  be  bad  any  authority  for  re- 
versing the  outlawry  on  either  of  the  above  grounds,  witb^ 
out  payment  of  costs. 

Jervis. — ^Tbe  direction  to  return  the  writ  non  est  invent 
ius  is  an  abuse  of  the  process,  which  makes  the  proceed- 
ings irregular :  if  so,  the  outlawry  ought  to  be  reversed 
without  payment  of  costs.    Pigou  v.  Drummond(a)  is  an 
authority  to  that  effect,  and  was  decided  since  the  Uni- 
formity of  Process  Act.    [Jlderson,  B.— Have  you  looked 
at  Graham  v«  Henry  (b)  ?    There  the  motion  was  to  re- 
verse the  outlawry  (on  the  ground  that  the  defendant 
was  abroad  when  the  exigent  was  awarded),  on  payment 
of  costs,  and  on  putting  in  bail  in  the  alternative,^  to  pay 
the  condemnation  money  or  render.]     There  was  a  con- 
flicting practice  as  to  the  proceedings  in  outlawry  between 
the  King's  Bench  and   Common  Pleas;  but  there  is  no 
rule  of  practice  on  the  subject  in  this  Court,  and  the  ques- 
tion is,  whether  it  will  adopt  that  of  the  King's  Bench  or 
of  Common  Pleas.    By  the  10th  section  of  the  Uniformity 
of  Process  Act,  writs  are  to  be  in  force  for  four  calendar 
months,  and  not  to  be  returned  sooner  except  by  order  of 
a  judge.    [Gumejff  B. — The  defendant  did  not  suffer  by 
that^  because  he  had  gone.]     It  may  be  said  that  it  is  the 
plaintiff's  privilege  to  keep  alive  the  writ  for  the  four 
months,  but  the  provision  is  also  in  aid  of  the  defendants; 
since,  to  obtain  a  return  sooner,  the  facts  must  be  stated 
to  a  judge,  and  must  be  such  as  would  afford  ground  for 
a  distringas.     In  Lewis  v.  Davison  (c),  which  may  be 
referred  to  on  the  other  side,  the  irregularity  was  not 
sufficiently  shewn  on  affidavit,  and  it  was  assumed  that 
the  proceedings  were  regular* 
As  to  the  second  point,  it  must  be  admitted  that  the 

(o)  1  Biog.  N.  C.  354 ;  1  Scott.  (6)  1  B.  &  Aid.  151. 

264.  (c)  1  C.  M&R.  655 
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authorities  are  against  the  defendant  as  to  the  question  of  ^'^;^/^" 

costs ;  and  that  in  this  case,  both  in  the  King*s  Bench  and 

Cofnmon  Pleas,  the  reversal  would  be  on  payment  of  costs, 

and  putting  in  bail  in  the  alternative.     [Aldersoni  B. — 

That  puts  the  defendant  in  the  same  situation  as  if  he 

had  given  bail  at  first :    how  can  you  claiiki  to  be  in  a 

better  situation  ?]     On  the  first  point,  the  defendant  is 

entitled  to  insis)  on  the  irregularity.     {AUiersont  B. — As 

to  thati  the  only  question  is^  how  far  the  affidavit  on  the 

other  side  satisfies  us  that  your  client  went  out  of  the  way 

to  avoid  process.     Lord  Abinger,  C.  B. — ^He  goes  abroad 

the  very  day  that  the  writ  is  put  into  the  hands  of  the 

sheriff;  therefore  he  was  non  inventus.    What  prejudice 

did  he  suffer?]    However  that  may  be,  the  plaintiff  has 

no  right  so  to  direct  the  writ. 

Lord  Abinobr,  C.  B. — 1  think  the  defendant  should 
pay  the  costs  in  this  case,  without  prejudice  to  what  we 
may  do  hereafter  under  the  particular  circumstances  of 
any  other  case.  And  I  think  we  should  adopt  the  prac- 
tice of  the  Common  Pleas,  by  which  the  recognizance  of 
bail  is  taken  in  the  alternative,  in  the  original  cause. 

The  other  Barons  concurred. 

Rule  absolute  accordingly. 


Llovj)  0.  Jones. 

John  JERFIS  had  obtained  a  rule  to  set  aside  the  writ  ^^  following 
of  capias  issued  in  this  cause,  on  the  ground  of  an  irregula-  indorsement  on 
rity  in  the  indorsement  It  was  indorsed  thus : — ''  This  writ  heiS^m^hUr,'-^ 
was  issued  by  Wm.  Loaden,  32,  Great  James-street,  Bed-  il,^ed%'jl!r7", 
ford  Row,  agent  for  the  plaintiff  in  person,  who  resides  32,  Grto* /«•««- 
at  Barmouth.^    The  objection  was,  that  the  writ  did  not  row/agtntiofth^ 

plaintiff  in  per- 
MM,  who  resides    at  Bafmrnih,** 
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Lloyd 

9. 

Jones. 


Exeh.  of  Pleas,  appear  to  be  sued  out  either  b3rjlie^laintiff  in  perspiij  or 
by  his  attorney,  in  conformity  with  the  rules  of  Court 

Sir  6.  Lewin  shewed  cause,  and  contended  that  the  in- 
dorsement was  sufficient.  Mr.  Loaden  was  in  fact  an 
attorney  of  this  Court ;  and  all  that  the  statute  and  the 
rule  requires  is,  that  the  writ  shall  be  indorsed  with  the 
name  and  place  of  abode  of  the  attorney  actually  suing 
out  the  same.  Here  he  has  done  more,  for  he  has  also 
put  in,  ex  abundanti  cauield,  the  place  of  abode  of  the 
party  for  whom  he  acts :  the  indorsement  is  exactly  ac- 
cording to  the  facts. 


Lord  Asf  N6ER,  C.  B. — He  does  not  sue  it  out  as  atior- 
ney,  but  as  agenU 

Alderson,  B. — The  rule  means  to  apply  to  the  case 
where  the  party  employs  an  attorney  in  the  ordinary  way, 
as  an  attorney.  Here  you  do  not  say  he  sued  out  the  writ 
as  attorney. 

Rule  absolute. 


Osborne  9.  Williamson. 

SemUt,i\ux  UUMFREY  YitiA  obtained  a  rule  fim  to  discharge  the 
^^J^^lma-  defendant,  who  was  in  custody  on  a  judgment  signed  on  a 
tion  to  discharge  cogfiovii,  out  of  custody,  OH  thc  grouud  that  he  had  bc- 
the  ground  that   come  bankrupt,  and  obtained  his  certificate. 

he  hat  become 
bankrupt  and 

obtained  hu  cer-       Petersdorff  shewed  cause,  and  took  a  preliminary  ob- 

tificate,  mutt 
shew  that  the 
certificate  ii  inroHed.    And  the  rule  should  be  drawn  upon  reading  the  Inrolment. 

A  defendant  who  had  obtained  his  certificate  as  a  bankrupt  after  the  actk>n  was  brought,  was 
held  entitled  to  be  discharged  out  of  custody,  although  the  fiat  issued  long  before  the  action  was 
commenced,  and  the  defendant  had  pleaded,  not  setting  up  his  bankruptcy,  and  given  a  eogmmi, 
conditioned  for  payment  at  a  later  period  than  judgment  would  have  been  obtained  in  the  regular 
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jectioD  that  the  affidavit  m  support  of  the  action  did  not  Xxeh.  0/  PUoh 
state  that  the  certificate  was  inrolled,  which  must  appear  ^ 

before  the  Court  could  act  upon  it  so  as  to  discharge  the      Osbornb 
bankrupt    Jacobs  v.  Phillips  (a).  Williambok. 

Humfrey. — The  Court  did  not  say  in  that  case  that  the 
inrolment  must  be  shewn  by  affidavit^  but  that  it  must  be 
produced. — He  produced  the  inrolment  accordingly^  with 
the  seal  of  the  Court  affixed. 

Lord  Abimger,  C.  B. — I  do  not  see  that  the  production 
of  an  inrolment  in  another  Court  is  sufficient  without  some 
verification  of  iu 

The  rule  was  about  to  be  enlarged^  for  the  affidavits  to 
be  amended,  when  the  objection  was  waived,  and 

Petersdorff  shewed  cause  on  the  merits. — This  is  not  a 
case  in  which  the  bankrupt  ought  to  be  discharged.  The 
fiat  issued  so  long  since  as  January ^  1835;  the  .capias 
issued  on  the  SSrd  o{  November,  1835;  the  certificate  was 
allowed  6th  May,  1836.  The  defendant  had  pleaded  to 
the  action,  not  setting  up  his  bankruptcy,  and  afterwards 
gave  a  cognovit,  conditioned  for  payment  of  the  debt  and 
costs  in  three  months,  which  was  a  later  period  than  that 
in  which  judgment  could  have  been  obtained  in  the  regu- 
lar course.  Here,  therefore,  there  was  time  given,  and 
a  new  security  entered  into.  [Lord  AUnger,  C.  B. — 
You  call  the  cognovit  a  new  security ;  it  does  not  give 
the  plaintiff  a  new  debt.  1  presume  the  defendant 
gave  it  before  his  certificate,  and  when  he  expected 
to  get  it.  A  cognovit  only  admits  the  cause  of 
action,  and  the  party  is  entitled  by  the  statute  to  be 
discharged  if  he  is  in  custody  for  the  same  cause  of 
actipn  to  which  the  certificate  would  have  been  a  bar  if 

(a)  1  C.  M.  &  R.  195.      • 
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Exeh.  0/  Pieai,  obtained  in  time.]    The  question  is,  whether  the  cognovii 
^  '  V    did  not  aher  the  relation  of  the  parties. 
Osborne 

Williamson.  Lord  Abingeb,  C.  B.— Suppose  there  were  a  judgment 
by  default,,  or  the  defendant  consented  to  a  verdicti  would 
you  say  there  was  a  new  debt  then  ?  The  cognovii 
amounts  to  no  more.  The  rule  must  be  absolute  ;  but  I 
think  there  should  be  an  affidavit  verifying  the  inrol- 
ment :  the  loose  expression  of  the  Lord  Chief  Baron,  in 
Jacobs  V.  Phillips,  that  the  bankrupt  is  to  be  discharged 
on  the  production  of  the  certificate,  may  otherwise  grow 
into  a  precedent  that  the  mere  production  is  sufficient. 
If  it  were  a  record  of  this  Court,  the  case  would  be  difier- 
ent ;  but  we  cannot  take  the  inrolment  of  the  Court  of 
Chancery  without  some  verification.  At  all  events,  whe- 
ther it  be  evidence  of  itself  or  not,  it  ought  to  have  been 
before  us  on  granting  the  rule. 

Alderson,  B. — The  proper  course  is,  that  the  rule 
should  be  drawn  up  on  reading  the  inrolment 

Rule  absolute  without  costs. 


Brook  r.  Lloyd. 
Though  the       JK'ULE  fur  judgment  as  in  case  of  a  nonsuit. 

plaintiff,  where 

condudet  tothe  Scicell  shewed  for  cause,  that  the  plaintiff  had  replied 
now°2d  thtV  "sswably,  but  the  defendant  had  not  added  thd  simiUter. 
miiter  without    The  cause,  thf refore,  was  not  at  issue.    He  cited  Gtf- 

niling  the  de-  » ^   .         ,   \ 

fendant  to  re-      mOTC  V.  McUon  (flf). 
JoiD :  if  he  does 

not  do  so,  the         Archbold,  contri.-'By  the  rule  of  H.  T.  2  WiU.  4,  s.  59, 

defendant  must  "^ 

add  theiimiliier 

before   he  can    move  for  judgment  ai  in  case  of  a  nonsuit. 

(a)  2Dowl.P.C.633. 
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where  the  plaintiff's  pleading  concludes  to  the  country,  Exch.  of  Pieo*, 
be  may  have  the  issue  made  up  by  adding  the  similiter 
for  the  defendanti  without  ruling  the  latter  to  rejoin^  &c. 
•When  he  has  done  that,  the  cause  b  at  issue,  and  here  he 
ought  to  have  done  it  The  sending  in  of  a  simiUier  is 
now  entirely  dispensed  with.  [Aldcrson,  B. — If  the  de- 
fendant wants  to  take  advantage  oF  it,  be  must  do  it  him- 
selfy  in  case  the  plaintiff  does  not.] 

Lord  Abingbr,  C.  B. — Your  answer  is,  that  the  plaintiff 
might  do  it  for  you  ;  so  be  might,  but,  if  be  does  not, 
you  ought  to  add  your  rejoinder.  You  move  on  the 
ground  of  issue  having. been  joined  two  terms  ago  :  the 
answer  is,  that  issue  is  not  joined,  because  you  have  not 
rejoined. 

Rule  discharged  with  costs. 


Dob  d  Pbmbbrton  and  Others  9.  Edwards. 

£2jECTMENT.— The  parties  had  agreed  to  state  the  By«niDdentar« 
facts  under  a  judge*s  order,  in  the  form  of  a  special  case,  ^^l^^^l^ 
for  the  opinion  of  this  Court,  pursuant  to  3  &  4  WiU.  4,  demiied  to  M. 
c.  4@,  s.  23.    The  case  stated  was  as  follows: —  hdn,  kaben- 

John  Campbell^  at  the  time  of  making  the  indenture  of  ^^^^l^ 
demise  hereinafter  mentioned,  was  seised  in  his  demesne  •"*  ^""^P^  ***• 

natural  lives  of 

as  of  fee  of  the  premises  mentioned  in  the  declaration  in  M.  E:t  son, 
this  ejectment,  then  in  the  occupation  of  Mary  Edwards,  diragbter  Ji.£., 
the  lessee  hereinafter  mentioned,  or  her  undertenants,  as  *"^  f :  ^'f 

I  '         granddaughter, 

tenant  to  him.     And  being  so  seised,  the  said  John  Camp^  >nd  the  life  of 
bell  by  an  indenture  bearing  date  the  29tb  of  iS'e]D/eiR6^,  them.   a^e. 
1779,  and  duly  inroUed  in  the  Court  of  Common  Pleas  in  SjlfheffiST' 
the  following  Hilary  Term,  and  made  between  him  the  anysraod- 

daughter  at  the 

said  John  Campbell  of  the  one  part,  and  Mary  Edwards  time  of  making 

the  indenture, 
nor  previously 

thereto,  though  subeequently  he  had  several  granddaughters:— iTefrf,  that  the  lease  was  good  for 

the  lives  of/.  E.  and  M.  K  only. 
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Exch.  if  Pleat,  of  the  Other  part,  in  consideration  of  certain  yearly  rent 
and  covenants  in  the  said  indenture  mentionedi  demised 
the  said  premises,  therein  described  as  in  the  occupation 
of  her  and  her  undertenants,  to  the  said  Mary  EdwardM, 
to  have  and  to  hold  the  same  to  the  said  Mary  Edward$ 
and  her  heirs,  from  the  feast  of  SL  Michael  the  Arch- 
angel then  last  past, ''  for  and  during  the  natural  lives  of 
the  said  Mary  Edwards  s  son  John  Edwards^  her  daugh- 
ter Martha  Edwards^  and  Alexander  Edwards*s  grand- 
daughter, and  the  life  of  the  survivor  of  them." 

The  said  Alexander  Edwards  was  a  son  of  the  said 
Mary  Edwards;  he  had  no  granddaughter  living  at  the 
time  of  making  the  said  indenture,  nor  had  he  ever  had 
any  granddaughter  before  the  said  indenture  was  made« 
but  he  had  a  daughter  Elizabeth^  his  eldest  child,  and 
two  other  children  then  living. 

He  did  not  have  any  granddaughter  until  the  year 
1797,  when  Martha^  a  daughter  of  his  said  daughter  JS/t- 
zabeih,  was  bom,  and  since  that  time,  and  during  the  life- 
time of  the  said  John  Edwards  and  Martha  Edwards,  two 
of  the  said  cestui  que  pies  named  in  the  said  lease,  the  said 
Alexander  Edwards  had  twelve  other  granddaughters,  all 
of  whom,  including  the  said  Martha,  the  daughter  of  £/i- 
zabeth,  are  still  living. 

In  the  year  1807,  the  lessors  of  the  plaintiff  purchased 
the  premises  in  question  from  the  said  John  Campbell, 
and  the  same  were  by  him  duly  conveyed  to  them,  subject 
to  the  lease  aforesaid. 

Martha  Edwards,  one  of  the  cestui  que  vies  in  the  lease 
mentioned,  died  in  March,  1830;  John  Edwards,  the 
other  of  the  cestui  que  vies  in  the  said  lease  mentioned, 
died  on  the  lOth  of  March,  1835;  and  the  said  Elizabeth, 
the  daughter  of  Alexander,  died  some  years  previously  to 
the  said  year  1835. 

The  question  for  the  opinion  of  the  Court  was,  whether 
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the  estate  created  by  the  said  indenture  6f  demise  was  or  Exch.tf  Pleas, 
not  determined  upon  the  death  of  the  said  John  Edwards. 
The  points  stated  in  the  margin  were  as  follow : — 
The  lessors  of  the  plaintiff  contend  that  the  lease  ex- 
pired on  the  death  of  the  said  John  Edwards. 

The  defendant  contends,  that  the  lease  was  to  endure 
for  the  life  o(  Alewandet^s  first  daughter  who  should  come 
into  esse  after  the  making  of  the  lease,  or  any  grand- 
daughter  living  at  the  death  of  the  two  other  cestui  que 
vies  named,  and  that,  consequently,  it  did  not  determine 
on  the  death  of  John  Edwards. 

E.  V.  Williams^  for  the  lessors  of  the  plaintiff,  was 
stopped  by  the  Court,  who  called  upon 

W.  Rogers t  for  the  defendant. — In  this  case,  either  an 
estate  in  fee  simple  was  conveyed  to  Mary  Edwards,  or 
an  estate  which  was  to  endure  beyond  the  two  lives  of 
John  and  Martha.  Either  the  words  are  definite,  or  they 
are  indefinite  and  void,  leaving  the  estate  in  fee  to  go  to 
Mary  Edwards.  The  demise  is  to  Mary  Edwards  and 
her  heirs,  to  have  and  to  hold  to  her  and  her  heirs,  which 
would  create  an  estate  in  fee.  It  is  true  that  it  goes  on 
to  limit  that  estate  to  three  lives,  but,  if  that  limitation  is 
indefinite,  it  is  void,  and  the  lessee  has  a  right  to  refer  to 
the  first  estate.  Undoubtedly,  the  intention  of  the  parties 
was  that  the  lease  should  endure  during  the  lives  of 
John  and  Martha,  and  the  life  of  any  granddaughter  to 
Alexander  by  his  daughter  EUxabeth^  which,  it  is  sub- 
mitted, is  sufficiently  definite,  and  the  defendant  is  there- 
fore entitled  to  retain  the  possession.  [Lord  Abinger,  C.  B. 
— Suppose  Alexander  Edwards  had  had  no  granddaugh- 
ter at  the  time  that  the  other  parties  died.]  Then  per- 
haps the  estate  would  not  have  continued  beyond  the 
lives  of  those  two  persons. 
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Exeh,  qf  Phot, 
1936. 


Lord  Abinobr,  C.  B. — The  only  doubt  is,  whether  any 
estate  passed  at  all.  The  Court  are  bound  to  construe 
the  lease  most  strongly  against  the  grantori  and  therefore 
we  ought  to  hold  that  it  did  pass  some  estate;  but  I  do 
not  think  that  we  can  engraft  upon  the  words  of  the  limi- 
tation the  name  of  a  person  not  then  in  existence.  If  any 
case  bad  been  cited  to  bind  us  to  do  so,  it  might  have 
been  otherwise.  It  appears  to  me  that  the  estate  was 
good  for  the  two  lives,  but  not  for  that  not  in  existence  at 
the  time  the  lease  was  granted.    There  must  therefore  be 


Judgment  for  the  plaintiff. 


DicKBN  9.  Neale. 

Debt,  in  20/.,  J^EBT,  in  the  sum  of  SOL,  for  the  price  and  value  of  a 
M/^iVcred*  ^^^^  bargained  and  sold  by  the  plaintiff  to  the  defendant, 
by  tbe  pbiotiff  in  iOL  for  a  boat  sold  and  delivered  by  the  plaintiff  to  the 
danL  Plea,  defendant,  and  in  SOL  on  an  account  stated.  '  Pleas,  first, 
plfwUf  the*"'  nunquam  indebitatus;  secondly,  as  to  VIL  10*.,  parcel  of 
wd  sum  of  20/.,  the  guni  of  SOL  in  the  second  count  of  the  declaration 

that  the  action, 

ai  10  the  said  mentioned,  actionem  iton,  because  the  defendant  says  that 
wubrongbtto'  this  action,  as  to  the  said  sum  of  17/.  10*.,  parcel  &c.,  is 
sum^iu  b^ng  brought  to  rocover  of  him,  the  defendant,  the  said  sum  of 
the  reddue  of  a   17/.  iQ*.,  parcel  &c.,  as  and  being  the  residue  of  a  sum  of 

•nmof  57tl0«.,  *^  °  . 

whereof  the  57/.  10*.,  whereof  the  said  sum  of  SO/,  in  the  second  count 
mwu  parcel,  mentioned  is  parcel,  such  sum  of  57/.  10*.  being  the  price 
^i^^.^^J*^       of  the  said  boat  in  the  second  count  mentioned,  sold  and 

VIL  10«.  being 

the  price  of  the  delivered  by  the  plaintiff  to  the  defendant ;  and  the  defen- 
and  deiwered      dant  further  saith,  that  at  the  time  of  tlie  sale  of  the  said 

by  the  plaintiff 

to  the  defendant ;  that  the  plaintiff,  at  the  time  of  the  sale,  warranted  that  the  boat  was  lound,  and 
that  the  defendant,  conflding  in  such  promise^  bought  tbe  boat  on  the  terms  aforesaid,  and 
tkt%  paid  to  the  plaintiff  the  sum  of  40L  in  part  and  on  account  of  the  boat.  The  plea  then 
averred  that  the  boat,  at  the  time  of  the  sale  and  warranty,  was  unsound,  and  was  not  then  worth 
more  than  the  401.  which  had  been  and  wae  so  paid  to  die  plaintiff  for  the  same ;  and  that  the 
defendant  incurred  an  expense  exceeding  l7iL  10s.  in  putting  her  Into  a  sound  itMt/ei-^Ueld  bad 
on  spedai  demurrer,  as  amounting  to  the  general  istue. 
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boat  to  him  by  the  plaintiff,  he  the  plaintiff  warranted  and  BmH.  qf  Piea$, 
promised  the  defendant  that  the  said  boat  was  sound  and  ^ 

reasonably  fit  for  use;  and  that  he  Ihe  defendant,  con-  Dickbn 
fiding  in  the  said  promise  of  the  plaintiff,  did  then  buy  the  Nba'lb. 
said  last  mentioned  boat  of  the  plaintiff  on  the  terms  afore- 
said, and  then  paid  to  the  plaintiff  divers  monies,  to  wit, 
to  the  amount  of  40il,  in  part  and  on  account  of  the  said' 
boat :  and  the  defendant  further  saith,  that  the  said  boat, 
at  the  time  of  the  sale  thereof  to  him,  and  the  making 
of  the  promise  of  the  plaintiff,  was  not  sound  or  reasonably 
fit  for  use ;  but,  on  the  contrary,  was  then,  and  until  the 
defendant  incurred  the  expense  after  mentioned,  unsound 
and  unfit  for  use ;  by  reason  whereof  the  said  boat  then 
became  and  was  of  little  or  no  use  or  value  to  the  defen- 
dant :  and  the  defendant  further  saith,  that  the  said  boat, 
by  reason  of  its  being  unsound  and  unfit  for  use  as  afore- 
said, was  not,  at  the  time  of  the  said  sale  and  promise, 
reasonably  worth  more  than  the  said  sum  of  40/.,  which 
had  been  and  was  so  paid  to  the  plaintiff  for  the  same ; 
and  the  reasonable  price  and  value  thereof,  by  reason  of 
the  said  breach  of  warranty,  then  was  less  than  40/. ;  and 
the  defendant  then  incurred  great  expense,  to  wit,  an 
expense  exceeding  the  said  sum  of  17/.  10«.,  parcel  &c., 
in  putting  the  said  boat  in  a  sound  state,  and  rendering 
the  same  fit  for  use.— Verification. 

To  this  plea  there  was  a  special  demurrer,  on  the  ground 
that  it  amounted  to  the  general  issue. 

OglCf  in  support  of  the  demurrer. — Cousins  v.  Pad- 
don  (a)  is  a  sufficient  authority  that  this  plea  amounts  to 
the  general  issue.  Supposing  the  facts  proved  which  are 
stated  upon  this  record,  the  plaintiff  could  not  have  given 
evidence  of  the  special  contract,  of  which  the  warranty 
was  part,  under  the  general  count,  but  must  haVe  been 

(a)  2  C.  M.  &  R.  547 ;  4  Dowl.  P.  C.  488. 
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B9eh,  of  Pleat,  driven  to  his  quantum  meruiL  [Lord  Abinger,  C.  B. — Is 
not  this  rather  a  special  plea  of  payment  ?]  The  question 
between  the  parties  is  only  as  to  the  balance  of  17/.  lOs.: 
if  the  action  had  been  brought  for  the  whole  sum  of 
S7L  10^.9  no  doubt  the  defendant  must  have  shewn  in 
pleading  the  payment  of  the  40/.;  but  he  has  not  tried  to 
discharge  himself  of  the  whole  sum. — The  Court  here 
called  on 

Archbold  to  support  the  plea. — The  plea  admits  the 
contract  of  sale  alleged  in  the  declaration.  [Lord  Abinger^ 
C.  B. — No ;  it  states  what  the  contract  really  was — ^a  spe- 
cial contract,  with  a  warranty  different  from  the  implied 
contract  stated  in  the  declaration.]  No  doubt  the  defen- 
dant might  give  in  evidence  under  the  general  issue  that 
the  goods  were  sold  for  a  stipulated  price;  but  he  does 
not  here  say  merely  that  the  boat  was  sold  for  the  stipu- 
lated price  of  40/.,  but  that  it  was  sold  for  57/.  10«.,  and 
that  of  that  sum  he  has  paid  40/.  That  admits  part  at 
least  of  the  cause  of  action,  and  could  not  therefore  be 
given  in  evidence  under  the  general  issue.  Cousins  v. 
Paddon  is  quite  beside  the  present  case.  It  is  clear  that 
this  plea  is  in  discharge  only,  at  least  so  far  as  relates  to 
the  40/. 

OglCf  in  reply. — [Lord  Abingety  C.  B. — The  difficulty 
lies  in  the  allegation  of  payment.  The  declaration  claims 
20/.  for  a  boat  sold  and  delivered ;  the  plea  says,  **  I  owed 
you  no  more  than  for  the  value  of  a  boat  at  40/.,  which  I 
have  paid.'*  It  amounts  to  saying,  *'  on  the  general  im- 
plied contract,  I  have  paid  all  that  is  due.*^  It  is  sub- 
mitted that  it  shews  there  was  no  cause  of  action  at  all  on 
the  general  contract.  How  is  the  plaintiff  to  take  issue 
on  the  plea?  If  he  denies  the  warranty,  he  admits  the 
boat  was  not  worth  more  than  40/. ;  if  he  denies  the  latter 
allegation,  he  admits  the  warranty.     The  action  is  here 
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brought  solely  for  the  balance  of  17^  10^. .-  it  was  not  neces-  Bxeh.  of  pum, 
saryi  therefore^  for  the  defendant  to  plead  the  payment  of  ^  '  ^ 

the  40/. ;  but^  if  it  was«  Cousins  v.  Paddon  precisely  applies,  Dickbn 
for  there  had  been  a  payment  in  that  case.  [Griirii^y,  B. —  Nealb. 
Suppose  there  had  been  no  allegation  of  payment  at  all, 
and  the  plaintiff  had  gone  to  trial,  and  proved  the  contract 
stated  in  the  plea,  to  buy  the  boat  for  57/.  \0s. — could  the 
defendant  have  proved  payment  of  the  40L  ?]  The  particu- 
lars would  shew  that  the  40/L  were  given  credit  for.  [Gtir- 
tie^t  B. — ^You  cannot  incorporate  your  particulars  with 
your  declaration.]  It  appears  also  by  the  introductory 
part  of  the  plea,  that  the  action  is  brought  only  for  the 
17/.  lOs.  If  it  were  for  the  57/.  10«.,  the  plea  would  be 
bad  on  general  demurrer,  for  confining  the  issue  to  the 
lesser  sum.  [Lord  Abinger^  C.  B. — In  Cousins  v.  Paddon 
there  was  a  plea  of  payment ;  and  all  that  the  Court  deter- 
mined was,  that  under  the  general  issue  the  defendant 
could  shew  the  inferiority  of  the  goods,  so  as  to  bring  the 
claim  down  to  the  sum  they  were  really  worth,  having 
pleaded  payment  of  that  sum.  That  case  amounts  only  to 
this — that  you  may  plead  payment  of  the  real  value  to  a 
declaration  which  can  be  sustained  only  for  the  real  value. 
The  question  is,  whether  this  is  not  in  effect  a  plea  of  pay- 
ment. The  real  meaning  of  it  seems  to  be  this — There 
was  a  special  contract  between  us,  which  you,  the  plaintiff, 
have  not  performed :  then  you  are  driven  to  recover  the 
value  only  of  the  goods,  which  value  I  have  paid.]  The 
statement  is,  that  the  payment  was  contemporaneous  with 
the  contract ;  and  the  latter  part  of  the  plea  speaks  of  the 
4fO/.  as  money  which,  at  the  time  of  the  sale,  "  had  been 
and  was  "  paid  to  the  plaintiff.  * 

Lord  Abinoer,  C.  B. — It  certainly  does  therefore  ap- 
pear that  the  defendant  was  never  indebted  in  the  sum  of 
40/.,  because  that  was  paid  before  or  when  he  bought  the 
boat ;  so  that  he  was  never  indebted  in  more  than  the  dif- 
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Exeh.  of  Pieaf,   ference  between  the  40/.  and  the  real  value  of  the  boat. 
^     I  think,  therefore,  the  plea  does  amount  to  the  general 
DicKEN       issue. 


Nbale. 


BoLLANDj  B.,  and  Gurney,  B.,  concurred. 

Judgment  for  the  plaintiff. 


Hart  v.  Leach. 

v/ASE  for  an  irregular  distress. — ^The  second  count 
alleged  that  the  defendant  seized  and  distrained  other 
goods  and  chattels  of  the  like  description,  &c.,  as  in  the 
first  count  mentioned,  as  for  and  in  the  name  of  a  distress 
for  rent,  to  wit,  20L  due  from  the  plaintiff  to  the  defen- 
dant  for   certain    tenements    and  premises.      And   the 
plaintiff  averred,  that  the  defendant  thereby  took  an  un« 
reasonable  distress  for  the  said  arrears  of  rent,  and  that  a 
small  part,  to  wit,  one  fourth  thereof,  then  was  of  suflS- 
cient  value  to  have  satisfied  the  said  distress,  and  all  ex- 
penses of  the  same,  and  of  the  sale  and  appraisement 
thereof.    And  the  plaintiff  averred  that  the  defendant 
did  not  give  to  the  plaintiff,  or  leave  at  the  chief  mansion 
house,  or  most  notorious  place  on  the  said  premises,  notice 
of  the  said  distress,  or  of  the  cause  of  such  taking ;  and 
the  defendant  did  not  give  a  copy  of  his  charges,  and  of 
all  the  costs  and  charges  of  the  said  distress,  or  of  any 
trew,  in  not  de-  part  thereof  respectively,  to  the  plaintiff,  and  the  defen- 

li?ering  a  copy  i  «r  . 

dant  therein  respectively  wholly  made  default ;  against  the 
form  of  the  statute  in  such  case  provided. 

The  fourth  count  was  for  taking  an  unreasonable  dis- 
tress; for  not  giving  notice  of  distress;  for  not  causing 
tl;e  goods  to  be  appraised ;  for  not  selling  for  the  best 
price,  and  for  not  leaving  the  overplus  in  the  hands  of  the 
sheriff,  undersheriff,  or  constable,  for  the  use  of  the  plain- 


By  the  Sth  les. 

tionofthe57 
Geo.  3,  c  93,  it 
is  enacted,  that 
•'  every  broker, 
or  other  penon, 
who  ihall  make 
and  levy  any 
distreit  whatso- 
ever, shall  give 
a  copy  of  his 
charges,  and  of 
all  the  costs,  &&, 
of  any  distress, 
to  the  person  on 
whose  goods 
and  chattels  any 
distress  is 
levied:"— HeW, 
that  a  land- 
lord who  does 
not  personally 
interfere  in  the 
distress,  is  not 
liable  for  the 
neglect  of  the 
broker  em- 
ployed by  him 
to  make  a  dis- 


of  the  charges 
of  the  distress. 
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tiff.    And  the  plabtiff  ayerred  that  the  defendant  did  BxcK  of  puoi, 

not  give  a  copy  of  his  charges,  and  of  all  the  costs  and 

charges  of  the  said  distress ^  or  of  any  part  thereof,  signed 

by  him,  to  the  plaintiff;  and  that  the  defendant,  in  all 

the  said  several  notices  respectively  thereinbefore  in  that 

count  charged  upon  him,  then  wholly    made  default; 

against  the  form  of  the  statute  in  such  case  provided. 

The  sixth  count  did  not  materially  differ  from  the  fourth. 

The  defendant  pleaded  to  each  of  these  counts,  so  far 
as  related  to  the  defendant's  not  giving  a  copy  of  his 
charges,  and  of  all  the  costs  and  charges  of  the  said  dis- 
tress, that  the  distress  was  made  by  the  defendant's  direc- 
tion, as  landlord  of  the  said  tenements,  and  not  personally 
by  him,  but  by  one  Thomas  Edlin,  being  a  broker,  and 
the  broker  of  the  defendant  in  that  behalf,  and  who, 
as  such  broker,  made  and  conducted  such  last-mentioned 
distress  for  the  defendant;  and  that  the  defendant  did  not 
otherwise  make  or  interfere  in  the  distress ;  and  the  said 
charges  and  costs  were  the  charges  and  costs  of  the  said 
Thomas  Edlin :  concluding  with  a  verification. 

Demurrer,  assigning  for  cause,  that,  as  the  defendant 
as  landlord  caused  the  distress,  he  thereby  made  himself 
a  party  thereto,  within  tfie  meaning  of  the  statute  57  Geo. 
3,  c.  93,  s.  6 ;  and  that,  as  no  bill  of  the  costs  and  charges 
of  the  distress  was  given  by  the  defendant  or  by  his 
broker,  the  defendant,  as  landlord,  was  liable  for  the  de- 
fault.   Joinder  in  demurrer. 

The  points  stated  in  the  margin  on  the  part  of  the  plain- 
tiff were,  the  causes  of  demurrer  specially  stated,  and 
that  the  plea,  did  not  deny  that  the  defendant  personally 
interfered  in  the  distress,  or  that  he  made  or  interfered 
in  the  appraisement  or  sale  personally  or  otherwise. 

Mansel,  in  support  of  the  demurrer.— The  landlord  is 
responsible  for  the  neglect  of  the  broker  to  deliver  a  copy 
of  his  charges,  as  required  by  the  57  Geo.  S,  c.  93,  s.  6. 
That  section  enacts^  ^'  That  every  broker,  or  other  person, 

VOL.  !•  P  P  M.  w. 
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£x<!A.  ofPisoM^  wlio  shall  make  and  levy  any  distress  whatsoever!  shall 
^  give  a  copy  of  bis  charges,  and  of  all  the  costs  and  charges 
Hart  of  any  distress  whatsoever,  signed  by  him,  to  the  person 
Lkach.  or  persons  on  whose  goods  and  chattels  any  distress  shall 
be  levied."  This  statute  must  be  taken  in  conjunction 
with  the  2  Will.  Sf  Mary^  sess.  1,  c.  5,  s.  1,  which  enables 
the  person  distraining  to  cause  the  goods  to  be  appraised, 
and  after  such  appraisement  to  sell  them  for  the  best 
price  that  can  be  gotten^  towards  satisfaction  of  the  rent, 
and  of  the  charges  of  such  distress,  appraisement,  and 
sale,  leaving  the  overplus,  if  any,  in  the  hands  of  the 
sheriff,  tindersheriff,  or  constable,  for  the  owner's  use. 
The  landlord  has  been  always  held  responsible  under  that 
statute  for  irregularities  in  the  taking  of  distresses.  The 
words,  ^^  every  broker  or  other  person,  who  shall  make  or 
levy  any  distress,"  in  the  57  Geo.  3,  must  be  referred  to 
the  words,  ^'  the  person  distraining,"  in  the  2  Will.  S(  Mary^ 
and  the  landlord  would  be  the  person  distraining.  There 
are  three  things  to  be  done  in  making  a  distress;  the 
taking  the  goods,  the  appraisement,  and  the  sale.  The 
plea,  however,  does  not  shew  that  the  defendant  did  not 
interfere  in  any  of  the  three  stages  of  making  the  distress, 
but  only  alleges  that  the  distress  was  made  by  the  broker. 
It  does  not  go  on  and  say,  that  the  defendant  did  not  ap- 
praise and  sell.  [Lord  Abinger,  C.  B. — You  say,  although 
he  did  not  interfere  in  taking  the  distress,  he  might  have 
afterwards  appraised  and  sold.] 

ChanneUf  conirh. — The  declaration  alleges  that  the 
defendant  did  not  give  a  copy  of  his  charges,  and  of  the 
costs  of  the  distress,  to  the  plaintiff;  and  the  plea  is  con- 
fined to  that  particular  complaint.  [Lord  Abinger,  C.B. — 
If  the  word  **  distress,"  in  the  declaration,  is  to  be  taken 
to  mean  the  whole  that  is  done  in  making  the  distress, 
why  is  it  not  to  be  so  taken  in  the  plea?]  Then,  the  other 
question  is,  whether  the  landlord  is  the  person  meant  in  the 
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statute,  or  whether  it  applies  only  to  the  broker  or  other   ^^^^^'^^ 
person  actually  interfering  in  the  taking  and  seOing  the 
distress ;  and  it  is  submitted  that  it  clearly  applies  to  the 
person  actuaUy  making  and  interfering  in  the  distress. 

Mansel  replied. 

Lord  Abinoer^  C.  B. — The  defendant  says  in  his  plea 
that  he  did  not  personally  interfere  in  making  the  distress, 
but  that  it  was  made  and  conducted  by  the  broker;  which 
must  be  taken  to  be  from  the  beginning  to  the  end.  Then 
the  question  is  reduced  to  the  construction  of  the  statute. 
The  second  section  impowers  the  justice  to  order  the 
person  who  shall  have  levied  any  other  or  greater  charges 
than  those  mentioned  in  the  schedule  to  pay  the  penalty; 
that  clearly  must  mean  the  broker  who  actually  levies, 
and  not  the  landlord  who  does  not  interfere.  Before  that 
statute,  the  party  had  no  right  to  have  a  copy  of  the 
charges.  It  appears  to  me  that  the  sixth  section  applies 
to  the  broker  or  other  person  who  actually  interferes  in 
the  distress. 

Parke,  B. — I  think  the  statute  only  applies  to  those 
persons  who  actually  interfere  in  making  the  distress.  It 
says,  that  **  every  broker,  or  other  person,  who  shall  make 
and  levy  any  distress ;"  that  is,  the  broker  or  other  person 
who  actually  seizes  and  assists  in  making  the  distress.  It 
then  goes  on  to  provide,  that  ''  he  shall  give  a  copy  of  his 
charges.*'  Now,  it  is  only  a  person  who  does  some  manual 
work  who  can  have  any  charges  to  make.  It  appears  to 
me  that  there  is  no  doubt  as  to  the  construction  of  the 
statute.  Then,  as  to  the  plea,  I  think  it  must  be  taken  to 
mean  that  the  defendant  did  not  interfere  at  all  in  the 
distress,  from  beginning  to  end. 

Bolland,  B.,  and  Gurney,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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Etch,  of  Pleoi, 
1836. 

Elizabeth  Ashbee,  Administratrix  of  John  Ashbee, 
deceased,  v.  Isaac  Pidduck  and  Thomas  Neame. 

Action  on  a  JLlEBT. — ^The  declaration  stated  that  the  defendants, 
280ol,  the  ^'  together  with  one  Hannah  Harrison^  since  and  before  the 
commencement  of  the  suit  deceased,  to  wit,  on  the  7th 


penal  lum. 
Plea,  craving 

oyer  of  the  con-  of  January  ^  1815,  by  their  certain   writing  obligatory, 
wacforiecur-     sealed  &c.,  acknowledged  themselves  to    be  held  and 

ing  the  repay- 
ment of  UOOi: 
and  interest), 
aa  to  8001,  par- 
cel of  the  sum 
ofl400(.inthe 
condition  men- 
tioned, that, 
after  the  day 
named  in  the 
condition,  the 
defendant 
paid  the  lum  of 
8001.,  parcel  of 
the  said  sum  of 


firmly  bound  unto  the  said  John  Ashbee,  deceased,  in 
2800/.,  above  demanded,  to  be  paid  to  the  said  John 
Ashbee;  yet  neither  did  the  said  H.  Harrison,  deceased, 
in  her  lifetime,  nor  did  the  said  defendants,  pay  to  the 
said  John  Ashbee  during  his  lifetime,  nor  have  the  said 
defendants  since  his  decease,  nor  hath  either  of  them  at 
any  time,  paid  to  the  said  plaintiff,  as  administratrix  as 
aforesaid^  akliough  often  required,  the  said  2800/.  above 
demanded, 
ontpedaide-         The  defendant /foac  Pidduck  crared  oyer  of  the  bond, 
the  plea  waa  had.  which  was  accordingly  set  out,  and  also  of  the  condition. 
Where  three    ^|jj^j^  ^^^  ^j^^^^  jfjy  Harrtson  and  the  defendants,  their 


peraona  entered 
into  a  Joint 
bond,  and  it 
did  not  appear, 
cither  on  the 
bond  or  con- 
dition, that 
two  of  them 
were  auretiea 
for  the  other: — 
Held,  that  a 
releaae  given 
by  the  obligee 

to  the  represen-  fj^^  g^j  j  John  Ashbec,  and  before  the  commencement  of  the 

tative  of  one  of 

suit,  to  wit,  on  &c.,  he  the  said  defendant  Isaac  Pidduck, 


heirs  &c.,  should  pay  to  the  said  John  Ashbee  the  full 
sum  of  1400/.,  together  with  interest  &c.,  on  the  7th 
of  July  then  next,  the  obligation  should  be  void.  He 
then  pleaded,  as  to  the  sum  of  800/.,  parcel  of  the  said 
sum  of  1400/.  in  the  said  condition  mentioned,  that,  after 
the  7th  otJulff  in  the  said  condition  mentioned,  and  after 
the  death  of  the  said  H.  Harrison,  and  after  the  decease  of 


the  deceaaed 
obligora  waa  no 
answer  to  an 
action  againat 
the  annriving 
obligora. 

In  an  action 
of  debt  on  bond, 
it  ia  not  ne 
aary  to  aver  a 

breach  in  nonpayment  of  the  money.    It  is  sufficient  for  the  plaintiff  to  shew  the  debt  due,  and 
than  it  lies  on  the  defendant  to  discharge  himaeU 


and  the  other  defendant  Thomas  Neame,  paid  to  the  plain- 
tiff as  administratrix  as  aforesaid  the  said  sum  of  800/.  in 
the  introductory  part  of  this  plea  mentioned,  and  parcel 
of  the  said  sum  of  1400/.  in  the  condition  mentioned. 
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together  with  all  interest  then  due  on  the  whole  of  the  ^ch.  of  PUas, 

1836* 
said  sum  of  1400/.  in  the  condition  mentioned :  con- 
cluding with  a  yerification.  And  the  said  defendant 
Iscuic  Pidduck^  as  to  the  said  600/.,  residue  of  the 
said  sum  of  1400/.  in  the  condition  mentioned,  pleaded 
that  he  and  the  defendant  Thomas  Neame  made  and 
joined  in  the  said  writing  obligatory  at  the  request  of 
the  said  Hannah  Harrisan,  as  the  sureties  only  of  her 
the  said  Hannah  Harrison  to  the  said  John  Ashbee  in 
the  said  writing  obligatory  mentioned ;  and  that,  after  the 
making  of  the  said  writing  obligatory,  and  after  the  said 
7th  of  July,  1815,  in  the  said  condition  of  the  said  writing 
obligatory  mentioned,  and  before  the  commencement  of 
this  suit,  to  wit,  on  &c.,  the  said  Hannah  Harrison  duly 
made  and  published  her  last  will  and  testament  in  writing, 
and  thereby  nominated  and  appointed  Robert  Harrison 
executor  thereof;  and  that  afterwards,  to  wit,  on  &c., 
the  said  Hannah  Harrison  died  without  having  altered  or 
revoked  her  said  will;  and  that  afterwards,  and  after  the 
death  of  the  said  Hannah  Harrison^  to  wit,  on  &c.,  the 
said  Robert  Harrison  duly  proved  the  said  last  will  of  the 
said  Hannah  Harrison,  and  took  upon  himself  the  burthen 
of  the  execution  thereof.  And  the  said  defendant  /.  P. 
further  says,  that  afterwards,  and  after  the  death  of  the 
said  H.  Harrison,  and  after  the  death  of  the  said  John 
Ashbee,  and  whilst  the  plaintiff  was  such  administratrix  as 
aforesaid,  and  whilst  the  said  Robert  Harrison  was  such 
executor  as  aforesaid,  to  wit,  on  &c.,  21st  of  April,  1831, 
by  a  certain  indenture,  &c.,  [setting  out  a  deed  of  com- 
position between  the  said  Robert  Harrison  and  his  cre- 
ditors, by  which  he  conveyed  all  his  real  estates,  and  also 
assigned  and  transferred  all  his  debts  and  sums  of  money, 
goods,  chattels,  and  effects  to  certain  trustees,  of  whom 
the  defendants  were  two,  upon  trust  to  pay  a  dividend  to 
such  of  the  creditors  who  should  agree  to  take  the  divi^ 
dend  in  full  satisfaction  of  their  debts,  and  should  sign 
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**»*•  V^^**"!  and  seal  the  said  deed,  whereby  they  agreed  to  release 
-  the  said  Robert  Harrison  from  aU  further  claim.]  The 
AsHBBB  plea  then  alleged  that  the  plaintiff,  being  one  of  the 
PiDDvcK.  creditors  of  the  said  Robert  Harrison^  in  respect  of  the 
said  GDOL  in  the  introductory  part  of  the  plea  mentioned, 
as  such  administratrix  as  aforesaid,  did  sign  and  seal  the 
said  indenture  in  token  of  her  agreement  to  partake  of 
such  dividend ;  and  that,  except  as  aforesaid,  the  said 
Robert  Harrison  was  not,  at  the  time  of  signing  and  seal- 
ing the  indenture,  indebted  to  the  plaintiff  in  any  further 
or  other  sum  of  money  whatsoever.  Verification. 
The  other  defendant  suffered  judgment  by  default. 
The  plaintiff  demurred  to  the  first  plea,  and  assigned 
the  following  causes,  viz: — That  the  said  first  plea  is 
wholly  irrelevant,  inasmuch  as  it  is  not  pleaded  to  any  part 
of  the  sum  demanded  in  the  declaration,  but  to  a  different 
sum,  namely — parcel  of  the  said  sum  of  1400/.  mentioned 
in  the  condition  of  the  said  writing  obligatory;  and  also 
that  a  payment  of  a  part  only  of  the  said  sum  of  1400/., 
after  the  day  mentioned  in  the  condition,  was  no  satisfac- 
tion or  dbcharge  of  any  part  of  the  penal  sum  mentioned 
in  the  said  writing  obligatory  and  demanded  in  the  de- 
claration ;  also,  that  the  plea  doth  not  traverse,  or  confess 
and  avoid  the  cause  of  action  in  the  declaration  mentioned, 
or  any  part  thereof;  also,  that  payment  of  part  of  the  sum 
mentioned  in  the  condition  of  the  bond,  after  the  for- 
feiture of  the  bond,  cannot  be  pleaded  in  bar  of  this  ac- 
tion, which  is  for  the  recovery  of  the  penalty  of  the  bond. 
The  plaintiff  also  demurred  to  the  second  plea,  assign- 
ing the  following  causes,  viz: — ^That  the  said  plea  is 
wholly  irrelevant,  inasmuch  as  it  doth  not  appear  that  the 
said  Robert  Harrison,  either  as  executor  of  the  said 
Hannah  Harrison  or  otherwise,  was  ever  in  any  respect 
liable  to  pay  to  the  sud  plaintiff,  either  as  administratrix  as 
aforesaid  or  otherwise,  any  part  of  the  said  money  either 
in  the  said  writing  obligatory  or  in  the  said  condition 
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thereof  mentioned ;  nor  how  the  said  supposed  release  in  SMck.  <tf  Phag, 

1iB36 
the  said  plea  mentioned  was  or  is  any  discharge  to  the 

said  defendant  Isaac  Pidduck  and  the  said  Thomas  Neame 
or  either  of  them,  of  or  from  any.  part  of  the  said  sum  in 
the  said  declaration  above  demandedi  nor  how  the  plain-* 
tiff  was  one  of  the  creditors  of  the  said  Robert  Harrison 
in  respect  of  the  said  sum  of  600/.,  as  in  the  said  last  plea 
is  alleged ;  also,  that  the  said  Robert  Harrison,  being  in 
law  a  stranger  to  the  bond,  a  release  to  him  could  not 
operate  as  a  release  to  the  obligors  of  the  bond  or  any  of 
them,  nor  could  any  satisfaction  of  the  bond  or  any  pari 
thereof  accrue  from  him;  and  also,  that  the  said  plea  doth 
not  traverse,  or  confess  and  avoid  the  cause  of  the  action  in 
the  said  declaration  mentioned,  or  any  part  thereof;  and 
also,  that  the  said  plea  is  pleaded  to  parcel  of  the  sum^of 
1400/.  in  the  condition  of  the  said  writing  obligatory 
mentioned,  and  not  to  any  part  of  the  sum  demanded  in 
the  declaration:  whereas,  inasmuch  as  the  penal  sum  men- 
tioned  in  the  bond  became  a  debt  at  law  on  the  forfeiture 
of  the  bond,  and  as  the  said  penal  sum  is  the  sum  de» 
manded  in  the  declaration,  the  last  plea  ought  to  have  been 
pleaded  to  parcel  of  the  penal  sum ;  and  also,  that  the  al- 
leged release  in  the  last  plea  mentioned  is  therem  stated 
to  have  been  a  release  of  600/.,  parcel  of  the  said  sum  of 
1400/.  in  the  condition  mentioned ;  but  a  release  of  parcel 
of  the  last  mentioned  sum,  after  the  forfeiture  of  the  bond, 
was  no  release  of  the  sum  demanded  in  the  declaration, 
which  is  the  penal  sum  mentioned  in  the  said  writing  ob- 
ligatory, or  any  part  thereof. 
Joinder  in  demurrer. 

Addison,  in  support  of  the  demurrer,  was  stopped  by 
the  Court,  who  called  upon 

Erie  to  support  the  pleas. — ^The  first  plea  is  in  effect 
a  plea  of  soMt  post  diem,    [Lord  Abinger,  C.  B.— The 
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EmOl  tf  Pkat,  penal  sum  is  due,  and  you  plead  soMi  post  diem  as  to 
part  only  of  the  money  mentioned  in  the  condition.]  The 
bond  is  given  to  secure  the  repayment  of  14002.  The 
statute  4  Annet  c.  16,  s.  IS,  enacts,  that,  where  an  action 
of  debt  is  brought  upon  any  bond  which  hath  a  condition 
or  defeasance  to  make  void  the  sum  on  payment  of  a  lesser 
sum  at  a  day  certain,  if  the  obligor  have  before  the  ac- 
tion brought  to  the  obligee  the  principal  and  interest  due 
by  the  condition  of  such  bond,  though  payment  was  not 
made  strictly  according  to  the  condition,  yet  it  shall  never- 
theless be  pleaded  in  bar  of  such  action.  Suppose  the 
obligor  had  paid  600/.  and  800/.,  then  the  plea  would  be 
a  good  answer  to  the  action,  and  it  is  allowable  to  plead 
that  a  part,  namely,  800iL,  ]}as  been  paid.  [Lord  Abinger, 
C.  B. — The  bond  became  forfeited  by  the  nonpayment  of 
the  money  at  the  day  named  in  the  condition.  Then  the 
statute  of  Anne  gives  the  plea  of  solvit  post  diem,  but 
it  does  not  authorize  such  a  plea  as  the  present.]  Then, 
as  to  the  second  plea — Hannah  Harrison  was  the  princi- 
pal debtor,  and  the  defendants  were  only  sureties  for  the 
principal  debtor,  and  they  had  therefore  a  right  to  avail 
themselves  of  the  release  given  to  Robert  Harrison,  her 
representative.  The  debt  was  satisfied  by  the  deed  and 
the  release  contained  in  it.  This  action  is  an  evasion  of 
that  release;  and  if  the  Court  give  judgment  in  favour  of 
the  plaintiff,  the  defendants  may  commence  an  action 
against  Robert  Harrison  to  recover  back  the  money.  By 
taking  this  intermediate  step,  the  plaintiff  will  be  enabled 
to  recover  a  second  time. 

Addison. — This  was  a  joint  bond;  and  a  release  to  the 
executor  cannot  be  a  release  to  the  surviving  obligor,  as 
on  the  death  of  one  it  survived  to  the  others.  No  action 
could  be  maintained  against  Robert  Harrison. 

Lord  Abinger,  C.  B.— How  does  it  appear  that  these 
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defendants  were  sureties  ?  It  does  not  appear  from  the  ^«*-,^/'»"'» 
condition  of  the  bond  that  they  were  so,  and  you  cannot, 
as  against  the  obligee,  shew  that  they  were.  If  that  had 
been  stated  in  the  condition^  there  might  have  been 
grounds  to  support  a  plea  of  an  equitable  discharge ;  but 
the  statute  does  not  give  you  a  plea  of  release  upon  con- 
dition. 

Erie. — ^Then,  the  declaration  is  bad  on  general  demur- 
rer. It  does  not  appear  that  Hannah  Harrison  did  not 
pay  this  sum  to  the  plaintiff  after  John  Ashbee^s  death. 
It  alleges  that  neither  did  the  said  Hannah  Harrison,  de- 
ceased, in  her  lifetimCi  nor  did  the  said  defendants,  pay  to 
the  said  John  Ashbee,  during  his  life,  nor  have  the  said 
defendants,  since  his  decease,  at  any  time  paid  to  the  said 
plaintiff  as  administratrix  as  aforesaid  the  said  S800/.  It 
is  perfectly  consistent  with  this  that  Hannah  Harrison 
may  have  paid  the  plaintiff  after  John  Ashbee*s  death. 

Addison. — ^It  is  submitted  that  it  is  not  necessary  to 
aver  any  breach  at  alL  It  is  enough  to  shew  that  the 
money  is  due,  and  it  is  for  the  defendants  to  shew  that  it 
has  been  satisfied ;  in  the  nature  of  a  defeasance. 

Lord  Abinoer,  C.  B. — It  is  not  necessary  to  allege  a 
breach  in  the  declaration.  The  plaintiff  has  alleged  quite 
sufficient,  by  shewing  that  the  defendants  were  indebted. 
It  is  for  them  to  shew  that  the  debt  has  been  satisfied.  I 
think  Mr.  Addison  has  answered  the  objection. 

Judgment  for  the  phiintiff. 
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Sxeh.  of  Plta$» 
1836. 


The  plainUeft 
bill  of  particu- 
lars stated  the 
cause  of  action 
to  be  for  the 
amoutit  of 
sUkes  deposited 
in  the  defen- 
dant's hands  by 
the  plaintiff  and 
R,,  and  won  by 
the  plaintiff  of 
R,:—HeU,  th^t 
he  could  not 
recover  the 
amount  of  his 
own  stakes  on 
proof  that  he 
had  re- 
demanded  it 
from  the  de- 
fendant before 
it  was  paid 
over. 


Davenport  v.  Davies. 

Assumpsit  for  money  had  and  received.  Plea,  nou 
assumpsit.  At  the  trial  before  Lord  Denman^  C.  J.,  at 
the  last  Liverpool  Assizes^  the  plaintiff  sought  to  recover 
the  sum  of  13/.,  which  had  been  deposited  in  the  hands 
of  the  defendant,  as  stakeholder,  as  the  amount  of  two 
wagers  made  by  the  plaintiff  with  one  Roberts^  one  of 
10/*  to  1/.,  and  the  other  of  1/.  even,  *'  that  the  plaintiff 
was  worth  3000/.,  and  he  would  prove  it  the  next  mom- 
uig;"  or,  at  aU  events,  the  sum  of  11/.,  which  was  the 
stake  deposited  by  the  plaintiff,  and  which,  it  was  alleged, 
he  had  re«demanded  before  it  was  paid  over  by  the  de- 
fendant. The  particulars  of  demand  were  as  follow : — . 
^'  This  action  is  brought  to  recover  the  sum  of  13/.;  viz., 
11&  deposited  by  the  plaintiff,  and  2/.  deposited  by  one 
RoberiSf  in  the  hands  of  the  defendant  as  a  stakeholder, 
and  won  of  the  said  Roberts  by  the  plaintiff,  on  or  about 
the  15th  of  November  last"  The  plaintiff  failed  to  prove 
that  he  had  won  the  wagers  (on  which  point  there  was 
much  conflicting  evidence),  but  proved  a  demand  of  his 
stake  of  10/.  It  was  objected,  for  the  defendant,  that  the 
plaintiff  could  not  recover  the  stake  so  deposited  under 
the  above  particular.  The  Lord  Chief  Justice  was  of  that 
opinion,  but  left  the  case  to  the  jury,  who  found  a  verdict 
for  the  plaintiff,  damages  10/.,  leave  being  reserved  to 
the  defendant  to  move  to  enter  a  nonsuit. 

In  Easter  Term,  FF.  H.  Watson  obtained  a  rule  ac* 
cordingly  (a),  against  which 

fVightman  now  shewed  cause. — ^The  variance  between 
the  particular  and  the  real  claim  is  quite  immaterial :  the 


(a)  He  obtained  a  rule  also  for 
a  new  trial,  on  the  ground  that 
the  wager  could  not  be  rescinded ; 


but  the  Court  did  not  decide  on 
that  ground. 
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defendant  must  have  known  whether  the  money  was  in  Exeh.  rf  PUa$, 
fact  demanded,  and  on  what  ground,  and  could  not  there-     ^     ^  '  ^ 
fore  have  been  misled.     [Lord  Abinger,  C.  B. — In  your     Davenport 
particular  you  claim  the  wager  as  won ;  he  comes  therefore       Davibs. 
to  shew  that  you  did  not  win,  not  that  you  did  not  rescind 
the  contract.     Your  particular  invites  him  to  the  question 
whether  the  wager  has  been  decided  for  him  or  you.]    It 
points  to  the  particular  money  which  the  plaintiff  seeks  to 
recover;  it  is  the  same  money,  though  it  was  demanded  in 
another  right ;  and  the  defendant  would  have  no  answer 
to  either  case,  without  calling  the  witnesses  who  were 
present  at  the  transaction.    A  plaintiff  is  not  bound  to 
precise  accuracy  in  his  particular,  if  the  defendant  sustains 
no  prejudice  by  the  variance.    Harrison  v.  Wood  (a), 
Lambirih  v.  Roff(b). 

Lord  Abinger,  C.  B. — This  is  a  very  clear  case.  I 
think  the  impression  of  the  learned  Judge  was  quite 
right,  and  that  he  should  have  nonsuited.  The  particular, 
in  effect,  makes  the  general  count  for  money  had  and  re- 
ceived, a  count  for  money  received  under  particular  cir- 
cumstances, which  the  plaintiff  ought  to  prove ;  whereas 
he  proves  a  totally  different  case.  The  defendant  might 
have  a  host  of  witnesses  to  prove  that  the  plaintiff  did  not 
win  the  wager;  then  the  latter  comes  into  Court  with  a  case 
entirely  different — that  he  demanded  back  his  money  be- 
fore the  wager  was  decided.  If  he  had  given  the  defen- 
dant information  of  that,  he  might  have  had  evidence  to 
shew  that  such  a  representation  was  altogether  incon- 
sistent with  the  facts.  I  think  the  rule  should  be  ab- 
solute for  a  nonsuit. 

The  rest  of  the  Court  concurring. 

Rule  absolute. 

(a)  8  Bing.  371 ;  1  M.  &  Scott,  (6),8  Bing.  411  $  1  M.  &  Scott, 
636.  597. 
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E*dk.  of  PUatt 
1836. 


Turner  v.  Swainson,  Clerk. 


An  Mtion  of  X  HIS  was  an  action  of  trespass  quare  clausum  fregii, 
fr.,  in  which  in  which  the  defendant  justified  under  a  public  right  of 
jiirtiacation  of  ^^7*  '^^^  causc  and  all  matters  in  difference  were  re- 
•  pubUc  right  of  ferred  at  Nisi  Prius  to  an  arbitrator,  with  power  to  direct 

wiy,  was  re-  "^ 

fenred  to  an  tr-  what  should  be  done  between  the  parties.    The  arbitrator, 

power  to  direct  hj  his  award,  set  aside  the  verdict  which  had  been  entered 

diTeh^^i!^  for  the  plaintiff;  and  directed  a  verdict  for  the  defendant; 

the  pardet.  He  and  he  awarded  also  that  the  plaintiff* should  put  up  a  stile 

Erected  a  Ter-  •%/•%•%  ■  •  ••  i  !•■« 

diet  for  the  de-  and  footbndgc  on  the  way  in  question  m  a  place  described 
^^^.    in  the  award. 

tiff  ihoald  put 
up  a  idle  aDd 

bridge  upon  the  R.  V*  Richards  had  obtained  a  rule  nisi  to  set  aside  that 

d«»riM^^  It  part  of  the  award  which  directed  the  putting  up  of  the 

22^^  stile  and  bridge,  on  an  affidavit  of  the  plaintiff;  that  he 

not  on  knd  of  had  no  riffht  to  ffo  upon  the  around  on  which  he  was  di- 

eicher  the  plain-  ©or  o 

tiffordefen-  rccted  to  put  them  up.  The  arbitrator  could  not  direct 
tbltt  t^ifiimr    ^h&^  which  would  subject  the  party  to  an  action  of  trespass. 

part  of  the 
award  wu  Toid. 

Talfourdf  Serjt,  shewed  cause  on  an  affidavit  stating 

that  there  was  no  doubt  that  the  owners  of  the  land  would 
grant  permission  to  enter  upon  it  for  the  purposes  di- 
rected by  the  award ;  that  the  road  was  one  leading  to  a 
parish  church,  and  required  for  the  accommodation  of  all 
the  parishioners,  and  that  one  great  object  of  the  refer- 
ence was  that  it  should  be  made  accessible  by  the  means 
mentioned  in  the  award.  He  urged  that  the  plaintiff's  affi- 
davit did  not  state  that  he  had  made  any  attempt  to  ob- 
tain permission,  or  to  comply  with  the  award.  [Parke, 
B. — When  we  granted  the  rule,  we  thought  it  would  turn 
out  that  the  acts  in  question  were  to  be  done  on  the 
defendant's  land ;  it  appears  that  is  not  so.] 

Richards,  conirh. — The  arbitrator  clearly  could   not 
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direct  the  plaintiff  to  do  that  which  would  make  him  liable  £*eh,  of  PUa$^ 

to  other  parties  as  a  trespasser.     {Parie^  B. — The  terms 

are  not  conditional — to  do  it,  provided  the  owners  of  the 

land  consent.]    No ;  and  even  if  they  were,  the  award  is 

bad ;  the  arbitrator  has  only  power  to  compel  the  party 

to  do  that  which  he  can  justify  in  law. 

ParkEi  B.— I  think  the  award  would  have  been  sufB- 
cient,  if  it  had  said  this  was  to  be  done,  provided  the 
owners  and  occupiers  of  the  land  should  consent.  As  it  is, 
however,  I  am  disposed  to  think  the  award  is  void.  The 
terms  of  the  submission  extend  only  to  what  is  to  be  done  be- 
tween these  parties :  the  moment  the  interests  of  third  par« 
ties  come  in,  it  is  beyond  the  authority  given  by  the  submis- 
sion. So  far,  therefore,  as  the  award  refers  to  any  thing 
to  be  done  on  the  land  of  third  persons,  it  is  not  within 
the  submission:  no  action  could  be  maintained  for  not 
doing  it. 

The  other  Judges  concurred. 

Rule  absolute. 


Retallick  9.  Hawkes. 

X^HIS  was  an  action  oi  assumpsit  to  recover  damages  for  The  Court  will 
the  non-completion  of  an  agreement  by  which  the  defen-  p^a^^ui* 
dant  had  engaged  to  assign  certain  leasehold  premises  to  ^^r  the  breach 
the  plaintiff.     The  plaintiff  complained  in  the  declaration  meot,  and  as- 
of  having  been  compelled  to  lay  but  large  sums  of  money  orspedaVdT*^ 
about  the  procuring  of  the  conveyance,  &c.  hII^ii'*'SJd* 

certain  ex- 

John  Evans f  for  the  defendant,  moved  for  a  rule  calling  ^i^^rticidan 
on  the  plaintiff  to  furnish  particulars  of  the  special  damage  ^||^^'^^^^^ 
of  which  he  complained.    The  defendant  was  unable  to 
complete  his  agreement,  because  the  lessor  had  refused 
him  a  licence  to  assign  the  premises,  and  was  desirous  to 
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Ewh.  of  Pka$,  ascertain  the  amount  of  the  special  damage  sustained  by 
the  plaintiff  (which  it  was  believed  consisted  of  his  attor- 
ney's bill),  in  order  that  he  might  pay  it  into  Court.  [Lord 
Abinger^  C.  B. — ^You  will  not  stop  the  action  by  that,  be- 
cause the  plaintiff  will  go  on  for  the  liquidated  damages.] 
Enough  may  be  paid  into  court  to  cover  also  the  general 
damage.  This  is  a  case  in  which,  under  the  recent  statute, 
3  &  4  WiU.  4,  c.  4^,  8. 21,  money  may  be  paid  into  Court. 

The  Court  (a),  however,  held  that  they  had  no  power 
to  compel  the  plaintiff  to  furnish  such  particulars,  and  the 
rule  was 

Refused. 

{a)  Lord  Abingtr^  G.  B.,  BoUand,  Aldenon,  and  Gumey,  B«. 


If  such  dreum- 
ttmncetbeihewD 
ai  latisfy  the 
Court  that  the 
proceithaa 
come  to  the 
ponettion  of 
the  defendant, 
that  b  a  suffi- 
cient personal 
■errice,  within 
the  12  Geo,  1, 
C.29. 


Williams  v.  Piogott. 

JjHANSEL  had  obtained  a  rule  nisi  for  setting  aside  the 
proceedings  in  this  cause  for  irregularity,  on  the  ground 
that  the  defendant  had  not  been  duly  served  with  the  writ 
of  summons.  It  appeared  from  the  aflSdavits  that  the 
writ  issued  on  the  7th  of  May ;  that,  between  that  day 
and  the  ISth,  the  clerks  to  the  plaintiff^s  attornies  attended 
repeatedly  at  the  defendant's  house  in  Lamb  Lane,  Hack' 
ney,  for  the  purpose  of  serving  it,  but  that  the  outer  door 
leading  into  the  fore  court  of  the  premises  being  always 
kept  locked,  they  could  not  gain  admittance ;  and  on  every 
occasion  they  were  informed  by  a  servant,  through  a  wicket 
gate,  that  the  defendant  was  not  at  home.  On  the  16th  of 
May  the  defendant's  attorney  was  applied  to  to  give  an 
undertaking  to  appear  in  the  action,  and  stated  that  he 
had  the  defendant's  directions  to  appear  for  her,  but  wished 
to  have  such  directions  in  writing  before  be  gave  the  un- 
dertaking, which  he  expected  to  obtain  in  the  course  of 
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that  day.  The  undertaking,  however,  not  being  given,  on  &»a.  tf  fim», 
the  Slst  ofMajf  the  clerk  to  the  plaintiflTs  attomies  went 
to  the  defendant's  house,  and  on  his  ringing  the  bell  at  the 
outer  gate,  a  female  servant  of  the  defendant  opened  the 
wicket  gate,  when  he  gave  her  the  copy  of  the  writ  of  sum- 
mons, inclosed  in  a  sealed  envelope,  and  addressed  to  the 
defendant,  and  requested  her  to  give  it  to  her  mistress  (the 
defendant),  and  told  her  he  would  wait  for  an  answer.  The 
servant  took  the  note  into  the  house,  and  after  the  lapse 
of  a  fbw  minutes  came  back  to  the  gate  and  peeped  through 
the  key-hole,  and  immediately  afterwards  returned  into 
the  house.  The  clerk  continued  to  wait  at  the  gate  for 
an  answer,  and,  no  one  coming,  again  rang  the  bell,  when 
a  man  came  and  opened  the  wicket,  and  said  that  no  one 
was  at  home.  The  clerk  (who  had  been  informed  that 
the  defendant  had  been  seen  in  her  garden  that  afternoon) 
thereupon  requested  the  man  to  bring  back  the  note,  but 
he  replied  ''  Oh !  no,  I  can't  do  that.*' — The  affidavit  pro- 
ceeded to  state  the  deponent's  belief  that  the  defendant 
was  then  in  the  house,  and  had  opened  the  envelope  con- 
taining the  copy  of  the  writ.  The  plaintiff,  after  the  lapse 
of  eight  days,  entered  an  appearance  for  the  defendant 
under  the  statute.    The  debt  was  under  201. 

Erie  shewed  cause,  and  contended  that  upon  these  affi- 
davits there  could  be  no  doubt  whatever  that  the  writ  had 
come  to  the  knowledge  of  the  defendant,  and  cited  Phil^ 
UppsY.  EnseU{a)t  and  Rhodes^.  Jnnes  (i),  as  cases  in  which 
strict  personal  service  had  been  dispensed  with,  where  it 
was  clear,  on  all  the  facts,  that  the  process  had  come  to 
the  hands  of  the  defendant. 

Manself  eoninL-r-The  only  safe  rule  for  the  guidance  of 
the  Court  is  to  abide  by  the  directions  of  the  statute.   The 

(fl)2Dowl.P.a684. 
(h)  7  Bing.  329;  5  M.  &  P.  163;  1  Dowl.  P.  C.  215. 
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Exeh.  0/  Piea9,  IS  Geo*  1,  c  29«  8.  1^  provides  that  in  cases  not  arrestablei 
the  plaintiff  shall  serve  the  defendant  personally  with  a 
copy  of  the  process,  and  if  the  defendant  shall  not  appear 
at  the  return  of  the  process,  or  within  four  days,  in  such 
case  it  shall  be  lawful  for  the  plain  tiff,  on  affidavit  of  the 
personal  service  of  such  process,  to  enter  a  common  ap- 
pearance, or  file  common  bail  for  the  defendant.  A  remedy 
is  provided  by  the  third  section  of  the  Uniformity  of  Pro- 
cess Act  for  the  cases  where  personal  service  cannot  be 
effectedi  by  the  application  for  a  Sisiringas;  and  that 
course  ought  to  have  been  pursued  here,  instead  of  pro- 
ceeding at  once  to  enter  an  appearance.  The  consequence 
will  otherwise  be  that  the  provisions  as  to  the  distringas 
will  be  evaded  altogether.  The  jurisdiction  of  the  Court 
is  specifically  pointed  out  in  the  act  of  Parliament,  and  it 
furnishes  the  only  intelligible  and  uniform  rule  of  practice. 
In  Redpath  v.  Williams  (a),  sending  process  by  the  post 
in  a  letter,  which  the  defendant  refused  to  take  in,  was 
held  not  to  be  good  service,  although  the  refusal  might 
have  been  wilful,  and  was  accompanied  with  a  long  avoid- 
ance of  service.  In  Digby  v.  Thomson  (6),  which  was  sub- 
sequent to  Rhodes  v.  Innes,  Taunton^  J.,  held  that  no  diffi- 
culty in  effecting  personal  service  would  dispense  with  it. 
Thompson  v.  Pheney  (c),  in  which  Rhodes  v.  Innes  was  re- 
ferred to,  is  expressly  to  the  same  effect;  and  there  Pai^ 
ieson,  J.,  stated  that  all  the  other  Judges  were  of  opinion 
that  there  ought  to  be  an  affidavit  of  personal  service  to 
entitle  the  plaintiff  to  file  common  bail,  and  said,  *'  Per- 
sonal service  may  be  where  you  see  a  person,  and  bring 
the  process  to  his  notice.**  The  true  principle  is  stated  by 
Atderson^  J.,  in  Phillipps  v.  Ensell,  where  he  says,  *'  Here 
it  must  be  presumed  that  the  affidavit  of  service  was  in  the 
usual  form,  and  therefore  there  is  a  pristine  affidavit  of 
service:  and  the  defendant  does  not  swear  that  he  did  not 

(a)  3  Bmg.  443 ;  11  Moore,  333.  (6)  1  Dowl.  P.  C.  363. 

(c)  lb.  441. 
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get  the  writ."   But  in  this  case  the  affidavit  has  altogether  Exeh.  of  pum, 
omitted  to  refer  to  the  word  personal  with  respect  to  the  -> 

service.  If  the  deponent  considered  the  service  personal  Williams 
according  to  his  conscience  and  belief,  he  should  have  so  Piggott. 
sworn,  within  the  words  of  the  statute. 

Lord  Abinger,  C.  B. — We  should  think  it  right  to 
give  this  case  further  consideration  but  for  the  decided 
cases  which  have  been  referred  to.  It  is  very  true  that  the 
words  of  the  act  are  as  has  been  stated  by  Mr.  Mansel; 
but  what  shall  be  deemed  personal  service  the  act  has  not 
specifically  defined.  Suppose  the  defendant,  in  answer  to 
a  letter,  acknowledged  the  receipt  of  the  writ,  would  that 
be  suflScient  ?  In  one  sense,  that  would  not  be  personal 
service.  So,  again,  if  the  party  receiving  throws  down  the 
writ,  and  sees  the  defendant  pick  it  up,  that  would  but  be 
personal  service  in  one  sense ;  but  one  cannot  doubt  that 
it  would  be  equivalent  to  aU  that  the  act  of  Parliament  in- 
tended. Here,  the  plaintiff  makes  a  circumstantial  affi- 
davit, from  which  it  is  fair  to  infer  that  the  defendant  did 
get  the  process.  In  answer  to  it,  the  defendant  ought  at 
least  to  shew  that  she  had  not  seen  the  writ,  or  that  the 
afiidavit  on  the  other  side  was  not  true ;  but  she  does  not 
venture  to  swear  that  she  had  not  full  knowledge  of  the 
process.  It  seems  to  me  that  all  that  the  statute  requires! 
is,  that  the  Court  shall  be  made  apprised  of  circumstances 
which  shew  that  the  party  had  possession  of  the  process. 
Rhodes  v.  Jnnes  is  an  authority  to  that  effect :  in  that  de- 
cision I  concur,  and  think,  therefore,  that  this  rule  ought 
to  be  discharged. 

BoLLAND,  B.,  and  Gurney,  B.,  concurred. 

Rule  discharged  with  costs. 


VOL.  I.  Q  Q  M.  w. 
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Exch,  rf  Pleat, 
1836. 


Jenks  and  Another  9.  Taylor. 


ifadefendaDt     A.SSUMPSIT  for  goods  sold  and  delivered.     Plea^  as 

seeks  to  CUtCT  A 

suggesUon  to  to  I/,  \5s.j  payment  into  court;  as  to  \2$.j  a  set-offs  The 
pSndffofcosts,  replication,  as  to  the  first  plea,  alleged  damages  ultra; 
on  the  ground     ^lh^  denied  the  set-off.    At  the  trial  before  the  under- 

thattheacUon       ,       ./«    ^  „r  »•  i   •     •/«•  i      i 

ought  to  have  sheriff  of  Worcestershire,  the  plamtiff  had  a  verdict  on 
?nrcourt  o^/     *e  first  iasue  for  17#. 

Requests,  he 
cannot  at  the 

same  time  have       HumfreVf  on  a  foHuer  day  in  this  term,  applied  for  a 

the  costs  of  -  .  1  11  ^        .       .1         1   • 

issues,  which  nile  to  enter  a  suggestion  on  the  roll  to  deprive  the  plam* 
\l^''^^]^om!'^  tiff  of  costs,  on  the  ground  that  the  action  ought,  under 
taxed  for  him' in  the  Birmingham  Court  of  Requests  Act,  47  Geo.  3,  c. 

the  superior  **  t  »  ' 

Court  14  (a),  to  have  brought  in  the  inferior  court.     He  sought 

Reques^ts^ct  ^I^o  to  have  the  defendant's  costs  on  the  second  issue 
required  that      t^^cd  for  him;  but  the  Court  said  that  if  the  defendant 

persons  mhabit- 

ing  within  the  was  dcsirous  of  keeping  the  case  in  this  court  for  one  pur- 
mingham,  or       pose,  he  must  do  SO  for  all ;  and  if  he  took  it  away,  he 

^eming^^e  ™"^^  ^^^  ^^  ^^^  ^^'  ^^^  ^®S^'  consequences.  On  the 
markeu  there,    former  poiut,  the  defendant's   affidavit  stated  that  he 

or  working  or 

seeking  a  live-  sought  his  whole  livelihood  by  manufacturing  bricks  at 
any  way°trading  Bolsall  Heath,  about  a  quarter  of  a  mile  from  the  hamlet 
withr^fsame   o^  ^^^^^^^9  *"d  selUng  the  same  in  the  town  of  JStrmi ngr. 

should  be  sued 

for  debts  under 

61,  in  the  Court  of  Requests : — Held,  that  such-"  using  or  frequenting  the  markets,"  or  **  trading 

or  dealing,"  must  be  for  the  purpose  of  substantially  obtaining  thereby  the  party's  whole  liTelihood. 


(a)  Sect.  12  of  which  enacts,  quay,  lodgiag,  shop,  shed,  stall  or 

that  any  person,  having  any  debt  stand;  or  using   or  frequenting 

or  balance  of  account  or  other-  the    markets  there ;  or  working 

wise,  nut  exceeding  the  value  of  or  seeking  a  livelihood ;   or   in 

6/.,  owing  to  him  "  by  or  from  any  way  trading  or  dealing  within 

any  person  whomsoever,  inhabit-  the  same,"  may  sue  for  it  in  the 

ing,  residing,  or  being  within  the  Court  of  Requests  :  and  sect.  17 

town  of  Birmingham  and  hamlet  deprives   of  costs  such  plaintiffs 

oi  Dcritend,  or  keeping  or  using  suing  in  any  other  court, 
any  house,    coach-house,  wharf, 
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ham;  that,  at  the  time  of  the  issuing  of  the  writ,  and  for  Ejn^  rf  PUat, 
some  years  preyiously,  he  kept  and  used  part  of  a  house 
in  Cheapsickf  in  Birmingham,  in  the  occupation  of  one 
Richard  Taylor  (for  which  he  regularly  paid  a  compen- 
sation)! where  be  daily  attended  for  the  purpose  of  re- 
ceiving orders,  keeping  his  books,  and  transacting  his 
business  of  a  brick-maker;  and  that  he  regularly  used 
and  attended  and  frequented  the  markets  in  Birmingham, 
for  the  purpose  of  selling  his  bricks  and  commodities,  and 
buying  materials  for  carrying  on  his  business ;  and  that 
for  some  years  past  he  had  regularly  attended  at  Bir- 
mingham eyery  day  in  the  year,  except  Sundays,  for  the 
purpose  of  buying  and  selling  in  his  trade.  A  rule  hav- 
ing been  granted, 

Erie  now  shewed  cause,  on  affidavits  which  stated  that 
the  defendant  was  a  builder,  and  made  bricks  at  Balsall 
HeeUh,  which  was  out  of  the  jurisdiction  of  the  Court  of 
Requests,  and  sold  them  there  to  any  person  who  applied 
for  them,  and  sent  them  to  other  places  besides  Bir- 
mingham; that  he  had  built  some  houses  at  Balsall 
Heath,  and  that  the  sand,  which  was  the  subject  of  the 
sale  to  him  by  the  plaintiffs,  and  for  the  price  of  which  this 
action  was  brought,  was  used  in  building  them ;  that  the  de- 
fendant, as  the  deponents  believed,  did  not  use  or  frequent 
the  markets  at  Birmingham  more  than  any  other  person 
living  in  the  neighbourhood,  and  had,  on  many  occasions, 
been  absent  for  days  together;  that  the  house  in  Cheap-' 
side  was  a  shoe-maker's  shop,  kept  by  a  relative  of  the 
defendant,  and  there  was  no  appearance  of  any  office  or 
other  place  of  business  there,  nor  any  name  or  sign  of  the 
defendant. — On  these  affidavits,  Erie  contended,  that, 
as  it  appeared  that  the  defendant  did  not  obtain,  sub- 
stantially, his  whole  livelihood  within  the  inferior  juris- 
diction, and  did  not  regularly  frequent  the  markets  for 
the    purpose    of   substantially   obtaining    his  living   by 

qq2 
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^«A.  ^^^»  trading  or  dealing  therein,  he  was  not  within  the  benefit 
of  the  act ;  that  the  latter  words  of  the  clause^  as  to  the 
trading  and  dealing  in  the  town,  must  have  the  same  con* 
struction  as  the  former,  viz.  a  trading  and  dealing  for  the 
purpose  of  obtaining  the  party's  livelihood,  so  as  to  make 
it  the  proper  place  in  which  to  seek  him;  otherwise  they 
might  be  made  to  comprehend  almost  every  person  travel- 
ling northward.  He  referred  to  Stephens  v.  Derry  (a)» 
Reeves  v.  Stroud  {b),  and  Double  v.  Gibbs{e). 

Humfrey^  in  support  of  the  rule,  urged  that  there  was 
no  sufficient  contradiction  of  the  positive  affidavit  of  the  de- 
fendant; and  that  the  words  ''  trading  and  dealing  therein'' 
did  not  require  that  the  defendant  should  transact  M  bis 
business  within  the  jurisdiction. 

Alderson,  B. — Do  you  mean  to  say  that  a  tradesman^ 
living  in  London,  who  sends  his  man  to  Birmingham  with 
his  goods,  which  is  trading  and  dealing  there,  is  within 
this  act  ?  So,  as  to  the  using  and  frequenting  the  mar* 
kets — that,  toOj  must  be  taken  in  connexion  with  the 
other  words^  and  must  mean  that  it  is  the  market  by 
attending  which  he  substantially  gains  bis  whole  live- 
lihood. 

Rule  discharged. 

(a)  16  East,  147.  {h)  I  Dowl.  P.  C.  399.  (c)  lb.  683. 


Bernard  r.  Turner. 

A  Court  of  Re.  Assumpsit  for  work  and  labour.— The  defendant 
priT*^  ofloJto  pleaded  payment  into  court  of  the  sum  of  3/.  10#.,  to 
a  plaintiff  who    ^hich  the  plaintiff  replied  damages  fdtra.    The  cause  was 

■hould  Dot  rt- 

cover  to  the 

amount  of  52.  against  a  defendant  reudent  within  its  Juriadiction : — Heldt  that  the  act  applied 

to  a  case  where  inch  defendant  pleaded  payment  into  Court,  and  the  plaintiff  replied  damaget 

uHrat  and  recorered  on  that  issue  lees  than  5A 


TRINITY  TERMm  6  WILL*  lY.  585 

tried  before  the  under-sherifF  of  Warwickshiref  when  Exeh,  of  Pleat, 

1836 
the  plaintiff  had  a  verdict  for  1/.  beyond  the  sum  paid 

into  Court.  On  a  former  day  in  this  term,  Erie  ob- 
tained a  rule  to  deprive  the  plaintiff  of  his  costs^  under 
the  act  referred  to  in  the  preceding  case^  the  47  Geo.  3, 
c.  14,  s.  17,  on  an  aflSdavit  that  the  defendant  was  a  re- 
sident in  the  town  of  Birmingham. 

Kelly  shewed  cause,  and  objected,  first,  that  the  act 
was  not  applicable  to  a  case  where  there  was  on  the  re- 
cord a  plea  of  payment  into  Court.  It  was  clear,  that,  if 
the  plaintiff  had  ficcepted  the  sum  paid  into  court  in  satis- 
faction, and  discontinued  the  action,  he  would  have  been 
entitled  to  his  costs  under  the  rule  of  Hilary  Term,  4 
Win.  4f,  s.  19 :  and  it  could  not  make  any  difference  in 
principle  that  the  plaintiff  had  replied  to  the  plea,  and 
ultimately  recovered  on  the  same  issue.  A  defendant  is 
not  entitled  to  costs,  under  the  43  Geo.  3,  c.  46,  where 
money  was  paid  into  Court,  which  the  plaintiff  took  out. 
Rowe  V.  Rhodes  (a).  [Alderson,  B. — This  is  like  the  case 
of  a  plea  of  tender.  Suppose  that  issue  were  found  for 
the  plaintiff,  would  it  entitle  him  to  his  costs  notwithstand- 
ing this  act  of  Parliament  ?]  He  next  objected,  that  the 
act  did  not  apply  where  the  case  was  tried  before  the 
sheriff. 

Per  Curiam. — That  objection  has  been  already  over- 
ruled in  this  Court  (6).  Neither  of  the  grounds  sug- 
gested forms  any  answer  to  this  application.  The  rule 
must  be  absolute. 

Rule  absolute. 

(a)  2  C.  &  M.  379.  (b)  Bond  v.  Bailey,  2  C.  M.  &  R.  246. 
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JBxek.  o/PUa$, 
1836. 

MusGRovE  r.  Nbwbll. 

A,,  having  rea-  C/ ASE  for  maliciousIy  and  without  probable  cause  caus- 
UbU  wuse  fo^  '"g  **^®  plaintiiar  to  be  taken  into  custody,  and  charged 
supposing  that     before  the  Mayor  of  Leeds  with  an  assault  on  the  defen- 

B.  made  an  as-  ...  i     i  •  tm  y.  •* 

saaitonhim  daut  With  intent  to  rob  him.  Pleas,  ^r«/,  not  guilty; 
rob*him?went  Secondly^  a  denial  of  any  damage  sustained  by  the  plain- 
foracoiisubie,    tjff,    At  the  trial  before  Lord  Denman,  C.  J.,  at  the  last 

who,  on  coming 

to  the  place,  re«  York  Assizes,  the  facts  appeared  to  be  as  follow : — 

andM^ured'^.  The  plaintiff,  a  respectable  farmer,  was  waiting  at  the 

m^Lbi"*  ^^^^  ^f  KirkstaU  Bridge,  near  Leeds,  at  11  o'clock  on 

man,  and  that  the  night  of  the  11th  of  August  last,  for  the  York  mail, 

he  would  be  i  •  i_    i        •  i 

answerable  for  by  which  he  intended  to  go  to  York ;  his  servant-man 

wlrd^to  ineet'"  being  with  him,  and  his  horse  tied  to  the  turnpike  gate. 

*V**hT*  ^ '  ^  drunken  man  came  up,  and  leaned  against  the  bridge 

persisted  in  giT-  by  their  sidc.     About  the  same  time  the  defendant  came 

custody,  and  on  across  the  bridge  on   horseback,  and  as  he  approached 

Sty  pwfe^d  *®  plaintiff,  the  drunken  man  sprung  into  the  middle  of 

the  same  charge  the  road,  shouted,  and  made  a  motion  as  if  to  seize  the 

against  him  be- 
fore a  justice,       horse's  bridle.     The  defendant  galloped  on  for  a  short 

it  ^in'an  ac-  distance,  and  met  a  waggoner  coming  towards  the  bridge, 

^'""^t^for  ^ith  whom  he  returned,  and  finding  the  three  persons 

maUciousiyand  gtill  on  the  bridge,  called  upon  the  waggoner  to  assist  him 

babie  cause  in  taking  them  into  custody.     After  some  words  had 

S^'bifore  passed,  the  defendant  went  to  fetch  a  constable,  and  when 

the  justice,  the  j,g  returned  the  drunken  man  had  gone  away.     The  con- 

Jttdge  stated  to  •     . 

uie  jury,  that  stable  at  oncc  recognized  the  plaintiff,  and  told  the  de- 

reasonabie  and  fcndant  that  he  knew  him  well,  and  that  he  was  a  very 

fo7su"tcbn*hi  respectable  man,  and  that  he  (the  constable)  would  be 

the  first  in-  auswcrable  for  his  appearance  at  any  time  to  meet  the 

stance,  but  that 
he  thought 

that,  on  the  explanation  given  by  the  constable,  that  reasonable  and  probable  cause  ceased;  and 
that  if  the  Jury  were  of  opinion  that  the  defendant  was  satisfied  with  such  explanation,  but 
perseTcred  in  the  charge  from  obstinacy  or  wounded  pride,  they  should  find  lor  the  plaintiff: — 
Hild,  that  this  direction  was  wrong;  for  that,  as  the  facts  remained  unaltered,  the  repte- 
sentation  of  the  constable  could  not  lake  away  the  reasonable  and  probable  cause  afforded  by 
those  facts. 
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charge.    The  defendant^  however,  after  an  ineffectual  ^Bxch,  of  Pkat, 
search  for  the  drunken  man,  during  which  time  the  plain*  ^  *  ^ 

tiff  remained  at  the  bridge,  insisted  on  the  plaintiff's  being  Muborovb 
taken  into  custody,  offering  to  pay  him  10/.  in  case  he  Newbll. 
was  proved  to  be  innocent.  He  was  accordingly  taken  in 
charge  by  the  constable,  and  on  the  following  day  brought 
before  the  Mayor  of  Leeds,  when  the  defendant  pre- 
ferred his  charge  against  him,  and  it  was  dismissed,  and 
the  plaintiff  discharged  out  of  custody. 

The  Lord  Chief  Justice,  in  summing  up,  stated  to  the 
jury,  that,  in  his  opinion,  the  defendant  had  certainly 
reasonable  and  probable  cause  for  making  the  complaint 
in  the  first  instance  to  the  constable,  but  that,  on  the  ex- 
planation given  by  the  constable,  that  reasonable  and  pro- 
bable cause  ceased ;  that  the  question  of  malice  then 
remained  to  be  considered,  which,  in  actions  of  this  nature, 
was  not  confined  to  the  ordinary  meaning  of  the  word 
malice f  but  comprehended  any  improper  motive.  If,  there- 
fore, the  jury  should  be  of  opinion  that  the  defendant 
ought  to  have  been,  and  was  in  fact,  satisfied  in  his  own 
mind  of  the  plaintiff's  innocence,  but  persisted  in  making 
the  charge  before  the  magistrate  from  obstinacy,  or  feel- 
ings of  wounded  pride,  such  conduct  would  amount  to 
malice,  within  the  legal  meaning  of  the  term,  and  the 
verdict  ought  to  be  for  the  plaintiff;  but,  if  they  were  of 
opinion  that  the  defendant  made  the  charge  bond  Jide, 
having  reasonable  and  probable  cause  for  making  it,  not- 
withstanding the  explanation  given  by  the  constable,  they 
ought  to  find  for  the  defendant  The  jury  found  a  verdict 
for  the  plaintiff,  damages  10/. 

In  Easter  Term,  Cresswell  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection :  against  which 

Blackbume  and  Milner  now  shewed  cause. — It  is  sub- 
mitted that  the  direction  of  the  learned  Judge  was  right; 
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ExciLofPUai,  whether  the  c  nclusion  to  which  the  jury  came  was  the 
right  one  is  not  now  in  question.  At  all  eventSi  the  de- 
fendant has  no  right  to  complain  of  the  summing  up,  which 
was  rather  prejudicial  to  the  plaintiff  than  otherwise,  since 
it  was  assumed  against  him  that  there  was,  in  the  first  in- 
stance, reasonable  and  probable  cause  for  the  arrest, 
which  might  fairly  have  been  disputed.  But  even  assum- 
ing that  the  defendant  was  justified  in  making  the  charge 
originally,  the  action  is  not  brought  for  that  arrest,  but 
for  the  preferring  of  the  charge  before  the  magistrate. 
And  if  the  defendant  became  apprised  of  the  plaintiff**s 
respectability,  although  after  the  first  transaction,  yet,  as 
it  was  before  he  made  the  deliberate  charge  before  the 
magistrate,  he  ought  to  have  taken  those  circumstances 
into  consideration  before  making  so  grave  an  accusation. 
The  question  is,  whether  on  the  following  day,  when  he 
made  that  charge,  he  had  reasonable  and  probable  cause 
for  making  it,  or  was  actuated  by  malice.  [Alclerson,  B. — 
Then,  if  a  man  makes  a  charge  before  a  magistrate,  and 
the  accused  brings  a  number  of  respectable  witnesses  to 
prove  an  aUbi,  is  the  prosecutor  liable  to  an  action  if  he 
goes  before  the  grand  jury?  Lord  Abinger,  C.  B. — If  a 
man  believes  another  has  had  his  hand  in  his  pocket,  is 
he  liable  to  an  action,  because  he  is  assured  that  the  party 
is  a  respectable  man,  which  he  is  not  bound  to  believe,  or, 
believing  it,  may  think  it  consistent  with  the  truth  of  his 
charge?  We  must  assume  now  that  there  was  probable 
cause  in  the  first  instance ;  the  only  question  is,  whether 
it  continued.]  That  was  a  question  for  the  jury.  \^Alder^ 
son,  B. — Surely  the  real  question  is,  were  the  circum- 
stances such  as  might  induce  a  reasonable  presumption 
that  the  men  intended  to  rob  the  defendant ;  because  all 
the  rest  is  evidence  of  malice  if  any  thing;  and  though 
you  may  infer  malice  from  want  of  reasonable  and  pro- 
bable cause,  1  never  heard  that  want  of  probable  cause 
was  to  be  inferred  from  malice.]    It  may  be  inferred  from 
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any  circumstances  occurring  before  the  making  of  the  £«;A.  of  PUai^ 
charge^  which  induce  a  reasonable  inference  that  the 
party  no  longer  belieyed  it  to  be  true.  Suppose  the  de- 
fendant had  put  off  the  charge  for  a  year,  though  he  saw 
the  plaintiff  every  day  during  that  timei  would  it  not  then 
be  a  question  whether  he  had  reasonable  or  probable  cause 
for  making  it?  [AUerson,  B. — In  that  case  it  would  be 
reasonable  to  suppose  that  he  had  not  made  a  true 
charge,  but  one  got  up  on  facts  he  did  not  himself  believe.] 
But  it  is  assumed  that  in  such  case  he  proved  all  the 
facts.  lAlderson,  B. — In  Fenqfra  v.  Johnson  {a),  where 
the  defendant  had  charged  the  plaintiff  with  threatening 
his  life^  it  was  held  that  it  ought  to  have  been  left  to  the 
jury  whether  the  defendant  really  believed  that  his  life 
was  in  danger ;  but  that  case  was  very  different  from  the 
present.]  The  whole  circumstances  here  formed  one  and 
the  same  transaction. from  beginning  to  end;  the  case  de- 
pended on  a  chain  of  facts,  all  of  which  bore  on  both  the 
legal  questions  in  the  case.  Being  a  mixed  question  of 
law  and  fact,  the  learned  Judge  was  right  in  submitting 
the  whole  circumstances  to  the  jury,  for  them  to  judge 
of  the  reasonable  and  probable  cause;  M' Donald  v. 
Roole  (&),  Nicholson  v.  CoghiU  (c) ;  and  the  jury  were 
well  warranted  in  the  conclusion  they  drew  from  them. 
[AUerson,  B. — ^All  the  principles  applicable  to  the  case 
are  beautifully  laid  down  in  Johnstone  v.  Sutton  (d).] 

CressweU  and  Addison,  in  support  of  the  rule. — ^Tbe 
errpr  of  the  learned  Judge  in  this  case  has  arisen  from  a 
not  unfrequent  source  of  error  in  cases  of  this  class — the  not 
keeping  the  two  questions  of  law  distinct  in  his  mind.  The 
question  of  reasonable  and  probable  cause,  as  contranlis- 
tinguished  from  that  of  malice,  ought  not  to  have  been  left 

(a)  10  Bing.  301 ;  3  M. &  Scott,  847.  (c)  4  B.  &  C. 21. 

(h)  2  Bing.  N.  C.  217;  2  Scott,  359.  (d)  1  T.  R.  544. 
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£sdk.  0/  Pleats  to  the  jury  (a).  In  truth,  neither  the  judge  nor  the  jury  in 
this  case  decided  on  the  want  of  probable  cause,  for  it 
was  mixed  up  in  the  direction  with  the  question  of  ma* 
lice ;  the  perseverance  of  the  defendant  in  this  charge  was 
treated  as  showing  a  want  of  probable  cause,  when  it 
could  only  be  evidence  of  malice.  It  is  erroneous  to  sup* 
pose  that  the  question  of  probable  cause  is  a  question  for 
the  jury,  without  qualification.  It  is  a  mixed  question  only 
in  this  sense — that  the  existence  or  non-existence  of  pro- 
bable cause  must  result  from  facts,  and  on  these  facts  the 
jury  are  to  decide,  the  Judge  deciding  on  the  law.  [Lord 
Abinger,  C.  B. — May  not  one  of  those  facts  be,  what  im* 
pression  was  really  made  on  the  defendant's  mind  ?]  That 
goes  only  to  the  question  of  malice,  not  to  that  of  probable 
cause.  [Lord  Abinger,  C.  B. — Suppose  the  party  has 
clearly,  at  the  moment,  probable  cause  to  believe  that  a 
man  who  robbed  him  was  his  servant,  but  on  going  home 
he  found  him  with  a  broken  leg,  which  had  been  bandaged 
for  a  week,  could  you  say  in  that  case  there  was  probable 
cause?]  There,  it  could  not  arise  out  of  a  real  state 
of  facts,  as  here,  but  merely  out  of  what  the  party 
had  wrongly  imagined  to  be  facts.  [Alderson,  B. — ^You 
have  a  right  to  add  subsequent  facts  to  the  facts  pre- 
viously existing,  and  see  whether  the  whole  together 
make  up  a  reasonable  and  probable  cause.  Suppose  the 
defendant  had  found  the  plaintiff  lying  paralytic  on  the 
bridge,  unable  to  move  or  to  have  taken  part  in  any 
attack ;  there  might  be  reasonable  and  probable  cause  for 
coming  back,  but  would  there  be  for  charging  him  ?]  The 
objection  is,  that  the  summing  up  supposes  the  probable 
cause  removed  by  circumstances  which  could  only  legiti- 
mately bear  on  the  question  of  malice.  The  state  of  the 
facts  remains  the  same,  and  it  is  no  question  for  the  jury 
what  was  the  defendant's  opinian  on  them.     If  it  were  so, 

(a)  1  Camp.  20^  n. 
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pbbody  would  venture  to  prosecute  under  such  circuin-  Egek.  of  PUoi^ 
stances.  In  Blach/ord  v.  Dod  {a%  it  was  contended »  as 
in  the  present  casei  that  the  question  was  whether  the 
defendants  believed  they  had  probahle  cause  for  indicting 
the  plaintiffs ;  but  the  Court  held  that  that  was  no  ques* 
tion  for  the  jury>  the  facts  being  undisputed.  Venafra  v. 
Johnson  is  quite  distinguishable ;  there  was  there  neces- 
sarily a  question  whether  the  words  used  by  the  plaintiff* 
amounted  in  fact  to  a  threat,  and  also  whether  the  defen- 
dant BO  understood  them;  because  if  they  did  not  amount 
to  a  threat,  there  was  no  reasonable  or  probable  cause ; 
and  if  he  bond  fide  believed  them  to  amount  to  it,  there 
was  no  mfdice.  [Lord  Abinger,  C*  B. — There,  the  very 
nature  of  the  charge  consisted  in  the  impression  made  on 
the  defendant's  mind ;  what  be  beUeved  was  part  of  the 
charge  itself.]  Even  if  the  defendant  doubted  or  dis- 
believed the  facts  himself,  yet,  if  they  constituted  a  pro* 
bable  cause,  he  had  a  right  to  call  on  the  proper  tribunal 
to  investigate  them. 

Lord  Abinqer,  C.  B. — I  think  there  ought  to  be  a  new 
trial*  It  is  certainly  a  case  of  some  nicety,  as  are  most  of 
the  cases  in  which  the  questions  of  probable  cause  and  of 
malice  are  mixed  together :  yet  there  is  no  doubt  as  to  the 
principles  of  law  by  which  such  cases  are  governed^  and 
they  cannot  be  better  laid  down  than  in  the  case  of  JbAn- 
sione  v.  Suiton*  To  support  an  action  of  this  kind,  there 
must  be  both  malice  in  the  defendant,  and  a  want  of 
reasonable  and  probable  cause.  It  is  admitted  that  even 
if  there  be  excessive  malice,  if  it  is  combined  with  probable 
cause,  the  action  cannot  be  supported.  So  also,  it  is  ad- 
mitted that  a  total  want  of  probable  cause  is  sufficient  evi- 
dence from  which  the  jury  may  infer  malice,  inasmuch  as 
in  such  case  the  party  could  have  no  ground  for  proceeding 

(a)  2  B.  &  Ad,  179. 
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Exeh.  of  Pleat,  in  the  charge  but  a  malicious  one.  But,  on  the  other  hand, 
from  any  degree  of  malice  you  cannot  infer  a  want  of  pro- 
bable caused  that  stands  upon  a  class  of  facts  to  be  looked 
at  by  themselves.  Here,  the  Lord  Chief  Justice  appears 
to  have  thought — we  must  so  take  it  on  the  report- 
that  the  circumstances  originally  shewed  the  existence  of 
probable  cause :  but  then  he  seems  to  have  gone  a  step 
further,  and  said,  that,  after  the  constable  came  and  gave 
so  satisfactory  an  account  of  the  plaintiff,  the  probable 
cause  of  suspicion  was  removed  and  ceased  to  exist.  If 
he  meant  to  say  that  the  constable's  statement  so  qualified 
the  original  circumstances  as  to  take  away  the  probable 
cause,  I  think  that  was  certainly  a  misdirection ;  because, 
the  facts  remaining  the  same,  the  evidence  of  the  charac- 
ter or  quality  of  the  party  cannot  remove  the  probable 
cause  afforded  by  them,  however  it  may  weaken  the  infer- 
ence  to  be  drawn  from  them.  However  such  a  representa- 
tion might  affect  the  mind  of  a  reasonable  man,  we  cannot 
say,  if  the  facts  are  not  altered,  that  the  mere  attestation 
of  the  constable  to  the  respectability  of  the  party  can  take 
away  the  original  probable  cause.  It  seems  to  me  that  it 
would  be  very  dangerous  to  allow  such  an  attestation  to 
affect  a  prosecutor,  who  perhaps  did  not  believe,  and  was 
not  bound  to  believe  it.  If,  therefore,  the  Chief  Justice 
meant  to  say  this,  I  think  it  was  a  miscarriage.  But,  from 
looking  at  his  notes,  I  should  collect  that  he  appeared  to 
think  also  that  as  the  representation  sufficiently  removed 
the  probable  cause,  all  he  should  leave  to  the  jury  would 
be  the  question  of  malice;  and  that,  if  the  defendant  ought 
to  have  been  satisfied  with  the  representation,  the  jury 
would  infer  malice.  If  that  was  his  lordship's  opinion, 
I  should  say  that  there  also  he  was  wrong.  To  derive 
from  a  representation  as  to  the  good  character  of  the 
party — ^admitting  the  probable  cause — an  inference  of  ma- 
lice, is  saying  what  no  case  has  yet  said.  Here  there  is 
no  pretence  for   inferring  malice  but  from  that  circum- 
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Stance.  It  struck  me  at  first,  that,  if  the  subsequent  facts  ^^^(/'^' 
were  of  such  a  nature  as  lUd  in  fact  satisfy  the  defendant, 
that  would  take  away  the  probable  cause ;  but,  on  con- 
sideration, there  appears  to  be  a  plain  distinction  between 
a  subsequent  fact  coming  to  the  knowledge  of  the  party, 
which  alters  the  original  state  of  facts  (as  in  the  case  which 
I  and  my  Brother  Alderson  put  to  Mr.  CressweU),  and.  a 
mere  representation  of  character.  If,  a  party  having  charged 
A.  with  an  ofience,  a  fact  subsequently  comes  to  his  know- 
ledge to  shew  that  A.  did  not  commit  it,  that  may  properly 
be  said  to  remqve  the  probable  cause  altogether;  but  here 
the  facts  are  unaltered,  and  all  that  is  communicated  is  a 
mere  question  of  character.  It  would  be  very  dangerous, 
if,  the  facts  remaining  unchanged,  and  the  probable  cause 
being  unconnected  with  the  character  of  the  party,  a  re« 
presentation  as  to  his  character  were  proper  to  be  left  to 
the  jury  as  taking  away  that  probable  cause.  .1  am  not 
sure  that  it  would  not  apply  to  every  case  where  a  man  is 
acquitted  of  an  offence  on  evidence  which  was  given  before 
the  magistrate,  and  which  it  may  be  said  the  prosecutor 
ought  to  have  believed.  Though  character  has  great 
weight,  it  does  not  alter  the  facts*  but  only  affects  the  in- 
ference to  be  drawn  from  them,  and  the  weight  attaching 
to  it;  it  does  not  take  away  the  probable  cause  which 
arose  upon  the  facts  themselves.  In  this  case,  therefore, 
the  probable  cause  remains;  and  there  is  no  evidence  of 
malice. 

BoLLAND,  B. — I  am  of  the  same  opinion,  that  there 
ought  to  be  a  new  trial.  The  rule  of  law  applicable  to 
this  case  is  distinctly  laid  down  in  Johnstone  v.  Suiion,  and 
recognised  in  other  cases ;  it  was  founded  on  the  authority 
o{  Reynolds  v.  Kennedy  (a),  and  has  never  been  impugned. 
One  of  the  grounds  of  distinction  uniformly  taken  is,  that 

(a)  1  Wils.  232. 
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Bath,  tf  Pkai,  probable  cause  is  a  mixed  question  of  law  and  fact.  That 
rule  guided  the  Court  in  deciding  Venqfra  y.  JohnMon.  It 
was  clearly  a  question  for  the  jury  in  that  case,  in  what 
sense  the  words  were  used ;  and  the  evidence  shewed  that» 
taken  in  connexion  with  the  surrounding  circumstances, 
it  was  quite  impossible  that  the  defendant  could  have  be- 
lieved  that  there  was  any  truth  in  the  plaintiff's  threat, 
and  therefore  there  was  no  probable  cause  for  the  arrest. 
But  this  case  does  not  move  upon  the  same  facts :  here  it 
is  admitted  tliat  there  was  originally  probable  cause ;  and 
it  is  only  on  the  representation  of  the  constable  as  to  the 
plaintiff's  character,  that  we  are  called  upon  to  say  that 
the  defendant  had  no  probable  cause  for  supposing  the 
parties  meant  to  attack  him.  Venafra  v.  Johnson  is  there- 
fore no  authority  in  this  case ;  and  I  concur,  on  the  grounds 
stated  by  my  Lord,  that  there  ought  to  be  a  new  triaL 

Aldsrson,  B. — I  am  also  of  opinion  that  there  should 
be  a  new  trial.  It  appears  that  the  circumstances  proved 
amounted,  in  the  Chief  Justice's  mind,  to  sufficient  proof 
that  there  was  originally  reasonable  cause  for  the  defen« 
dant  to  believe  that  the  three  men  meant  to  rob  hinw 
Then,  upon  the  subsequent  representation,  his  lordship 
appears  to  have  thought  that  if  it  were  established  to  the 
satisfaction  of  the  jury,  it  was  sufficient  to  take  away  that 
reasonable  cause.  But  the  new  facts,  in  order  to  have  this 
effect,  ought  to  be  such  as  either  altered  the  original  facts, 
or  as,  being  added  to  the  original  facts,  made  them  impos- 
sible to  have  happened ;  as  in  the  case  I  put  of  a  paralytic 
man — there  could  be  no  probable  cause  for  charging  him 
with  doing  that  which  must  have  been  done  by  a  strong 
and  active  man.  Here,  however,  the  facts  remain  the 
same ;  the  inference  to  be  drawn  from  them  only  is  affect- 
ed by  the  representation  of  character;  the  cause  of  sus- 
picion remains  the  same,  only  the  inference  is  weakened  in 
the  judgment  of  the  persons  who  are  ultimately  to  decide 
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upon  it;  the  original  cause  requiring  that  ultimate  decision  ^^^'^' 

still  remains.  With  respect  to  the  question  of  malice,  if  the     v ^J-^ 

defendant  went  on,  though  believing  that  there  was  no     Muiorote 
reasonable  or  probable  cause,  I  should  doubt  whether  it       Kbwell. 
might  not  properly  go  to  the  jury  whether  his  conduct  was  y 
not  malicious.     If  he  was  in  fact  satisfied  with  the  repre- 
sentation, the  jury  perhaps. might  fairly  infer  that  be  could 
only  be  actuated  in  going  on  by  malice. 

GuRNEY,  B.-^I  am  of  the  same  opinion ;  but  I  expressly 
confine  my  dissent  from  the  ruling  of  the  learned  Chief 
Justice  to  the  question  of  reasonable  and  probable  cause. 
He  laid  it  down  that  there  was  originally  probable  cause; 
but  be  seems  to  have  said  that  the  subsequent  circum-> 
stances  had  the  effect  of  removing  it.  In  that  I  do  not 
concur  with  bim ;  it  seems  to  me  that  the  original  facts 
were  unaltered,  and  the  probable  cause  remained  the 
same. 

Rule  absolute. 


to  him,  and  on 
the  6th  of 
February  sold 
to  A.  one  par- 
cel of  the  goods, 


Warner  and  Others  r.  M'Kay. 

Assumpsit  for  goods  sold   and   delivered.    Pleas,  Afiwtorwaa 
as  to  all   except  85/,  Jirst,    non   assumpsit;   secondly  ^  mIU  cargo  of 
payment;  thirdly,  that  the  plaintiffs  sold  the  goods  in  the  «^  consigned 
declaration   mentioned   through   the   agency    of  certain 
persons,  to  wit,  Messrs.  Badenoch  ^T  Jenkinson,  at  Liver- 
pool, who,  at  the  time  of  the  sale  and  delivery  thereof,  were  Md^deilveredto 

him  an  invoice 
in  his  own 
name.  On  the  13th,  A,  applied  to  purchase  another  parcel,  but  some  difference  occurring  as  to 
the  price,  the  factor  said  he  must  write  to  his  principals.  He  did  so,  and  on  the  20tb  informed 
A.  of  their  answer.  A.  bought  the  goods  at  the  price  named  by  the  principals,  and  the  fiictor 
delivered  to  him  an  invoice  and  a  bought  note  in  the  names  of  the  principals;  the  payment  to 
be  at  Lur  months  in  cash.  On  the  same  day,  and  on  other  occasions  within  that  period,  A.  made 
payments  to  the  factor,  not  expressly  on  account  of  these  goods.  It  appeared  that  it  was  the  Ac- 
tor's practice,  when  he  sold  goods  on  his  own  account  to  pay  himself  advances,  to  deliver  an  in- 
voice in  his  own  name;  when  he  sold  merely  as  a  broker,  to  deliver  a  bought  note.  In  an  action 
by  the  owners  of  the  goods  against  A»  for  the  price  of  the  parcel  sold  on  the  6th  February,  the 
jury  found  that  the  factor  communicated  to  A.  that  he  sold  the  goods  for  other  persons  as  prin- 
cipals, but  that  A.,  until  the  20th  February,  bond  fide  believed  that  be  sold  to  pay  himself 
advances;  and  that,  using  the  ordinary  precaution  of  merchants,  A.  was  not  bound  to  make 
further  inquiry: — Held,  that  A,  was  entitled  to  set  off  in  this  action  the  payments  made  by  him 
to  the  factor. 
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Exch.of  Pleat,  the  factors  and  agents  of  the  plaiDtiffsy  and  intrusted  by 
them,  as  such  factors  and  agents,  with  the  said  goods, 
and  with  the  consent  of  the  plaintiffs^  sold  them  to  the 
defendant  in  their  own  names,  as  the  true  and  sole  owners 
thereof,  and  then  appeared  to  be  the  true  and  sole  owners 
by  the  plaintiff's'  consent ;  and  that  the  plaintiffs  did  not 
appear  to  be  the  proprietors  or  owners  of  the  said  goods, 
or  interested  therein ;  and  that  the  defendant  bought 
them  of  Badenoch  %  Jenkinson  as  their  own  goods,  and 
did  not  know,  and  had  not  the  means  of  knowing,  that 
the  goods  belonged  to  the  plaintiff!  The  plea  then  averred 
that  Badenoch  ^  Jenkinson^  at  the  time  of  the  said  sale, 
were  indebted  to  the  defendant  in  a  large  sum  of  money, 
out  of  which  he  proposed  to  set  off*  the  price  of  the  goods. 
Fourthly f  that  the  defendant,  having  purchased  oi  Bad-' 
enoch  Sf  Jenkinson  under  the  circumstances  mentioned  in 
the  preceding  plea,  paid  them  for  the  goods  by  his  accept- 
ance. The  defendant  lastly  pleaded  payment  into  court 
of  the  85/.  The  plaintiff*  denied  the  payment  as  alleged 
in  the  second  plea ;  to  the  third  and  fourth  pleas,  he  re- 
plied de  injurid;  and  to  the  last  plea,  acceptance  of  the 
85/.,  in  satisfaction  of  that  amount.  At  the  trial,  before 
Parke,  B.,  at  the  last  Liverpool  Assizes,  it  appeared  that 
the  plaintiffs,  Messrs.  Warners,  were  wholesale  grocers  in 
London,  and  bad  shipped  to  Liverpool,  at  the  latter  end 
of  the  year  1834,  a  cargo  of  currants,  part  of  which  were 
damaged.  The  plaintiffs  employed  Messrs.  Badenoch  ^ 
Jenkinson,  brokers  in  Liverpool,  to  dispose  of  the  cargo^ 
and  the  bills  of  lading  were  indorsed  to  them.  On  the  6th 
February,  1835,  Badenoch  8f  Jenkinson  sold  the  damaged 
portion  of  the  currants  to  the  defendant,  a  grocer  in 
Liverpool,  for  348/.,  and  delivered  to  him  an  invoice  in 
their  own  names.  On  the  13th  oi  February  the  defen- 
dant applied  to  them  to  purchase  a  further  parcel,  and 
offered  a  certain  price.  Badenoch  8f  Jenkinson  said  they 
must  write  to  their  principals,  and  a  few  days  afterwards 
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communicated  to  him  the  plaintiffs'  answer,  requiring  a  Exeh.  ofPUtUt 
higher  price.     The  defendant  agreed  for  the  purchase  ^ 

at  that  price,  and  on  the  20th  a  bought  note  and  invoice,  Warner 
in  the  names  of  the  plaintiffs  as  the  sellers,  were  deli-  m*Kay. 
vered  to  him  by  Badenoch  %  Jenkinson.  The  pay- 
ment for  both  parcels  was  to  be  in  cash  at  four  months. 
On  the  same  ^th  February,  Jenkinson  applied  to  the 
defendant  to  accept  a  bill  for  200/.  (not  expressly  on 
account  of  these  goods).  He  did  so,  and  made  also 
other  advances  to  Jenkinson^  which  covered  the  price 
of  the  first  parcel  sold  on  the  6th  February ,  except  the 
85/.  paid  into  Court.  The  defendant  paid  the  plaintiffs 
the  price  of  the  second  parcel  pursuant  to  his  contract. 
It  was  proved  that  Badenoch  Sf  Jenkinson  sometimes  sold 
goods  on  their  own  account,  to  pay  themselves  advances^ 
and  sometimes  as  brokers ;  and  that  in  the  former  case  it 
was  their  practice  to  send  invoices  in  their  own  names ; 
in  the  latter  case  they  delivered  also  bought  notes. 
It  appeared  that  the  plaintiffs  were  indebted  to  Bade- 
nock  Sf  Jenkinson  (but  not  to  what  extent),  in  re- 
spect of  advances  made  on  these  goods.  The  ques- 
tion between  the  parties  in  the  cause  was,  whether  the 
defendant  was  entitled,  as  against  the  plaintiffs,  to 
deduct  the  sum  paid  by  him  to  Badenoch  ^  Jenkinson 
on  the  bill  of  exchange,  and  the  other  monies  advanced  by 
him  to  them.  The  learned  Judge  told  the  jury  that  the 
bill  could  not  be  considered  as  payment  for  these  goods ; 
but  that  if  they  were  of  opinion  that  Badenoch  ^  Jenkit^ 
son,  who  stood  in  the  character  of  brokers,  sold  the  goods  in 
question  on  their  own  account,  and  that  the  defendant  bond 
fide  beheved  they  had  authority  to  do  so,  then  the  plain- 
tiffs were  bound  by  all  the  equities  which  existed  against 
Badenoch  %  Jenkinson,  and  consequently  must  allow  the 
defendant  to  set  off  the  amount  of  his  advances  to  them 
against  the  price  of  the  goods.  The  jury  found  that  they 
believed  Badenoch  S[  Jenkinson  had  communicated  to  the 
VOL.  I.  R  a  M,  w. 
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Exek.  ff  Phot,  defendant  that  they  sold  the  goods  for  other  persons  as 
principals,  but  that  the  defendant,  on  the  6th  of  February, 
and  until  the  SOtb.  bond  fide  believed  that  he  was  pur- 
chasing from  Badenoch  ^  Jenkinson,  and  that  they  sold  to 
pay  themselves  advances;  and  that>  using  the  ordinary 
precaution  of  merchants,  he  was  not  bound  to  make  any 
further  inquiry  on  the  ^th.  when  he  accepted  the  bilL 
The  verdict  was  thereupon  entered  for  the  defendant, 
leave  being  reserved  to  the  plaintiffs  to  move  to  enter  a 
verdict  for  168L,  if  the  Court  should  think  them  entitled, 
under  the  circumstances,  to  recover* 

In  Easier  Term,  Cresstoell  obtained  a  rule  nisi  accord- 
ingly, urging  that  the  learned  Judge  had  misdirected  the 
jury;  against  which,  in  this  term, 

Alexander  and  Crompion  shewed  cause. — The  defen- 
dant was  entitled,  under  all  the  circumstances,  to  take 
advantage  of  his  payments  to  Badenoeh  %  JTeniinstm. 
The  important  facts  in  the  case  are,  the  different  modes 
in  which  Badenoch  Sf  Jenkinson  were  in  the  habit  of  deal- 
ing when  they  sold  as  brokers,  and  when  as  principals ; 
thus  holding  out  to  purchasers  the  two  different  characters 
in  whicb  they  stood ;  and  the  fact  that,  in  this  instance, 
they  adopted  the  former  mode  of  dealing  as  to  the  one 
parcel  of  goods,  the  latter  mode  as  to  the  other.  There  is 
no  reported  case  which  is  precisely  applicable  to  the  pre- 
sent, but  it  comes  witbm  well  defined  and  understood  rules 
of  law.  Ever  since  the  case  of  Drinkwaier  v.  Goodwin  (a), 
the  law  has  been  understood  to  be,  that,  even  as  between 
a  factor  and  his  principal,  the  former  has  a  right  to  sell  in 
bis  own  name  as  principal,  and  has  a  lien  on  the  goods, 
and  on  the  price  of  them,  for  a  general  balance  of  ac- 
counts.   His  right  to  sell  is  a  consequence  of  his  relation 

(•)  Cowp.26l. 
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aa  factor^  and  within  the  scope  of  his  authority,  bemg  £<eA.  0/  pwom, 
trusted  with  the  ]po8session  oF  and  control  over  the  goods, 
the  indicia  of  the  property.  A  broker,  on  the  other  hand, 
has  not  the  possession  of  the  goods,  and  has  no  right  to 
sell  in  his  own  name,  and  therefore  the  purchaser  who  pays 
to  him  does  so  at  his  own  peril ;  but  the  purchaser  has  a 
right  to  consider  the. factor  as  the  principal,  unless  he  dis- 
closes that  he  is  making  the  contract,  not  on  his  own  ac- 
count, but  merely  as  the  agent  of  his  principaL  Baring 
V.  CofTie(a),  Hudson  v.  Granger  (6),  Carr  v.  Hinchliff{c). 
The  only  question  is,  whether  the  communication  made 
by  Badenoch  ^  Jenkinson  to  the  defendant,  that  the  goods 
belonged  to  the  plaintiffs,  is  sufficient  to  take  this  case  out 
of  the  general  rule  of  law.  Now,  it  was  a  communication 
of  a  fact  perfectly  consistent  with  the  right  of  the  factor 
to  deal  in  his  own  name ;  it  gave  no  information  from  which 
the  purchaser  could  infer  that  the  factor  was  acting  be* 
yond  the  scope  of  his  authority,  and  leaves  the  case,  as 
against  the  vendor,  where  it  was  before.  Whether  the 
defendants  knew  that  the  goods  belonged  to  another  or 
not,  they  knew  that  the  factor  had  a  right  to  sell  them. 
The  question  is,  was  he  acting  within  the  scope  of  his 
authority?  or  if  not,  was  any  information  given  to  shew 
that  he  was  acting  beyond  it  t  Suppose  he  had  expressly 
said,  '*  these  are  i^.'s  goods,  but  I  have  a  right  to  deal  with 
them  as  factor,**  would  not  the  purchaser  have  a  right  to 
consider  him  as  the  contracting  party?  What  inquiry 
was  the  defendant  to  make? — ^was  he  to  send  to  London 
to  inquire  from  the  principals?  They  would  have  an- 
swered, **  You  ought  to  know  that  the  factor  is  dealing 
with  the  goods  in  the  ordinary  way."  And  the  jury  have 
expressly  found  that  the  defendant  bond  fide  believed  that 
the  factors  were  selling  in  their  own  name  to  pay  advances, 
and  that  he  was  not  bound  as  a  merchant  to  make  further 

(a)  1 B.  &  AM.  137.       (6)  4  B.  &  Cr.  64?.       (c)  5  B.  fr  Aid.  27. 
rr2 
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Etch,  «f  Pkat,  inquiry.  They  have  foundi  therefore,  that  he  made  the 
^  '  ^  payments  under  a  bondjide  belief  that  there  was  such  a 
Warner  state  of  accounts  between  the  factors  and  the  principali 
M'Kay,  as  would  entitle  the  factors  to  deal  with  the  goods  as  their 
own ;  and  the  greater  or  less  amount  of  the  debt  due  from 
the  principal  to  the  factors  becomes,  therefore,  immaterial. 
Moore  v.  Clemenison  (a)  will  probably  be  relied  on  by  the 
other  side.  There,  the  factor  sold  the  goods  without 
mentioning  the  name  of  the  principal ;  but  before  they 
were  all  delivered,  one  of  the  defendants  (the  purchasers) 
asked  the  factor's  clerk  whose  goods  they  were,  to  which 
he  answered,  **  Moore^s;  he  is  the  manufacturer."  Under 
these  circumstances  it  was  held,  that  the  buyers  could  not 
set  off  against  the  principal  a  debt  due  to  them  from  the 
factor.  [Lord  Abinger,  C.  B. — That  case  certainly  ap» 
pears  more  like  the  present  than  any  other.  Parke,  B. — 
To  make  that  case  good  law,  you  must  suppose  that  the 
notice  was  given  before  there  was  a  binding  contract  be* 
tween  the  parties.]  Lord  EUenborough  so  puts  it.  He 
says,  "  There  was  express  notice  to  the  purchaser  before 
the  coniract  was  completed,  that  Green,  in  this  particular 
transaction,  acted  only  as  a  factor.  The  vendor  might 
therefore  interfere  at  any  time  before  paymeniJ*  So  that 
there  was  express  notice,  as  to  the  particular  transac- 
tion, that  the  factor  sold,  not  for  himself,  but  for  a  prin- 
cipal. In  Foley's  Principal  and  Agent  (6),  the  notice  in 
that  case  is  treated  as  notice /rom  tlie  principal.  Where- 
as this  was  a  sale  by  a  party  contracting  for  himself,  in 
his  own  name ;  for  such  is  the  effect  of  the  evidence,  and 
of  the  finding  of  the  jury.  But  Coates  t.  Lewes  (c)  is, 
perhaps,  the  nearest  case  to  the  present.  There,  the  sale 
was  made  by  a  broker;  but  the  owner  of  the  goods  allowed 
him  to  appear  in  the  transaction  as  a  principal,  and  to  sell 
in  his  own  name ;  and  though  the  buyers  knew  him  to  be 

(a)  2  Campb.  22.       (6)  P.  431,  (3rd  edit.;       (c)  2  Campb.  44i, 
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a  sworn  broker  of  the  city  o{  London,  Lord  EUenborough  JSmA.  ofPUat, 
held  them  discharged  by  payment  to  him.  In  that  case^ 
therefore,  the  distinction  between  the  broker  and  the 
factor  vanished,  and  it  came  to  the  very  case  of  a  /actor 
selling  in  his  own  name.  There  can  be  no  difference 
whether  the  party  states  the  goods  to  be  his  own  by  his 
conduct,  or  by  express  declarations.  It  is  a  fallacy,  there- 
fore, to  say  that  the  factors  disclosed  the  name  of  their 
'principal  in  this  transaction.  The  dicia  on  that  point 
mean  only  this — the  party  must  let  it  be  known  that  the 
particular  contract  is  made  for  his  principal,  otherwise 
the  general  rule  of  law  applies : — the  buyer  is  led  to  give 
credit  to  the  factor  by  his  having  the  possession  of  the 
goods,  and  holding  himself  out  as  the  principal ;  and  the 
party  who  gives  him  such  a  general  authority  should  be 
the  one,  as  between  two  innocent  parties,  to  sufier  by  its 
consequences. 

Cresswell  and  Wightman,  contrh* — This  motion  was 
founded  on  the  misdirection  of  the  learned  Judge,  and 
is  therefore,  not  answered  by  the  finding  of  the  jury, 
which  was  subsequent  to  that  misdirection.  It  is  sub- 
mitted, that  the  learned  Judge  did  not  draw  from  the  facts 
proved  the  right  result  of  law ;  and  that  the  defendant 
was  not  justified,  under  the  circumstances,  in  availing 
himself  of  his  payment  to  the  factors.  The  point  as  to 
the  factor's  right  of  lien  was  not  expressly  decided  in 
Drinkwaterv.  Goodwin;  but  if  it  was,  it  is  submitted  that 
the  decision  cannot  be  supported.  Though  a  factor  has 
a  claim  against  his  principal,  he  has  no  legal  right  to  sell 
the  goods,  unless  there  be  a  course  of  dealing  to  autho- 
rize it.  Otherwise,  where  is  to  be  the  limit?  he  may  sell 
to  the  great  injury  of  his  principal.  [Parke ^  B. — How  is 
he  to  reimburse  himself  for  advances?  Lord  Abinger, 
C.  B. — elf  the  principal  does  not  interpose  his  authority  to 
prevent  the  sale,  and  the  goods  are  sold,  what  then  ?] 
Where  a  principal  sends  an  assorted  cargo,  with  a  limit 
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Ereh.  tf  Pkat,  as  to  price,  the  factor  cannot  bring  the  goods  into  the 
market  against  his  will,  to  satisfy  his  own  advances. 
[Lord  AbingcTf  C.  B. — He  may  have  no  right  as  between 
himself  and  the  principali  but  that  does  not  bind  third 
parties.]  He  has  no  such  right,  it  is  submitted,  by  law 
or  mercantile  usage.  The  ground  of  decision  in  the  cases 
which  have  been  referred  to  on  the  other  side,  is  sub- 
stantially the  same  as  that  stated  in  George  v.  Clagett  (a), 
viz.  that  the  purchaser  had  no  notice  whatever  that  the 
goods  did  not  wholly  and  absolutely  belong  to  the  factor. 
There  is  also  a  second  class  of  cases,  which  establish  that 
the  factor,  as  such,  has  a  right  to  sell,  and  to  bargain  for 
payment;  and  if  the  purchaser  pays  according  to  the  corn- 
tract  ^  well;  that  being  a  payment  within  the  authority 
given  by  the  principal.  The  present  case  does  not  fall 
within  George  v.  Clagett^  because  there  was  notice  of  the 
principals ;  nor  within  the  other  class  of  cases,  because 
the  payment  to  the  parties  was  not  according  to  the  con- 
tract. And  if  the  defendant  had  the  means  of  inquiring 
whether  the  factors  had  a  right  to  sell  or  not,  he  was 
bound  to  do  so.  Primd  facie,  they  had  no  right  to  sell, 
because  they  had,  and  made  it  known  that  they  had, 
principals  in  London.  As  to  the  finding  of  the  jury,  if 
they  had  found  that  there  was  no  notice  to  the  defen* 
dant  of  the  plaintiffs'  right,  and  that  he  believed  Bade^ 
noch  ^  Jenkinson  were  selling  for  themselves,  that  would 
have  been  different;  but  the  jury  had  no  authority  to 
consider  merely  whether  Badenoch  Sf  Jenkinson  had  a 
right  to  sell  on  their  own  account.  The  defendant's  be* 
lief  is  immaterial,  if  he  had  not  justifiable  grounds  for  so 
believing,  and  had  the  means  of  inquiry.  If  the  buyer 
contents  himself  with  the  factor's  statement,  after  no* 
tice  of  a  principal,  he  must  take  the  responsibility: 
when  the  factor  has  communicated  that  he  has  a  princi- 
pal, he  brings  himself  for  the  occasion  into  the  situation 

(a)  7  T.  R.d59  ;  Peske's  Addit.  N.  P.  C.  IdL 
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of  a  broker.  If  the  general  payment  which  appears  in  Ereh.  rf  Pkat, 
this  case  were  sufficient  to  discharge  the  purchaser,  the 
question  never  could  have  arisen,  whether  payment  had 
been  made  according  to  the  coniracL  In  Coates  ▼• 
LeteeSf  the  party,  though  a  broker,  was  in  that  particular 
instance  selling  as  a  factor^  generally ;  it  does  not  appear 
that  there  was  any  information  that  he  was  not  the  prlnci^ 
pal.  Moore  v.  Clementson  is  strictly  in  point.  So  also,  an 
insurance  broker  who  effects  a  policy  mihout  notice  that  it 
is  not  on  account  of  his  principal,  has  a  lien  upon  it  for  his 
general  balance,  and  a  right  to  apply  to  the  satisfaction  of 
that  balance  money  received  upon  the  policy;  WeetwOodr* 
Bell  (a)«  [Lord  Abinger,  C.  B.— Have  you  atiy  case  where 
the  factor  has  sold  in  his  own  name,  with  notice  to  the  buyer 
that  he  was  a  factor,  and  payment  to  him  before  it  w&s 
due  according  to  the  contract  has  been  set  aside?]  Such 
cases  have  arisen  where  the  factor  has  pledged^  but  not 
where  be  has  sold.  [Parke,  B. — Here  he  sells  as  his 
own ;  but  the  question  is  whether  the  being  informed  that 
they  were  the  goods  of  a  principal  in  London  ought  to 
have  put  the  defendant  on  inquiry,  so  As  to  make  payment 
to  the  factors  good  or  not,  according  as  it  turned  out  that 
they  had  authority  or  not]  It  is  submitted  that  it  ought  | 
the  defendant  must  take  the  responsibility  of  what  the 
state  of  accounts  might  turn  out  to  be.  It  miiy  be  ob- 
served also,  that  in  many  of  the  cases  it  will  be  found  that 
the  factor  was  not  acting  simply  as  such,  but  under  a 
del  credere  commission ;  that  may  make  a  great  difference, 
since  it  renders  him  absolutely  liable  to  the  owner.  {Bol' 
land,  B. — In  George  v.  Clagett,  the  factor  was  acting 
under  a  del  credere  commission,  but  that  was  made  no  in- 
gredient in  the  judgment]  In  Morris  v.  Cleasby  (6),  Bay^ 

(a)  4  Campb.  S49.  where  the  doctrine  that  the  factor, 

(6)  1  M.  &  Sel.  676.    But  Bee  under  a  dd  credere  commission,  is 

the  same  case,  on  a  subsequent  liable  absolutely  and  at  all  events 

discussion,    4  M.   &   Sel.    566,  to  the  seller,  was  exploded. 
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Ardk.  9f  PUoM,  Uy*  J.,  intimates  that  it  makes  a  difference  in  the  case. 
1836* 

[Parkct  B. — Lord  Kenyan  says  expressly  the  contrary 

in  George y.  Clageti{a).] 

Cur.  adv.  Duli* 

On  a  subsequent  day,  the  judgment  of  the  Court  was 
delivered  by 

Lord  Abinger,  C.  B. — (Having  stated  the  facts,  his 
Lordship  continued:) — ^The  question  was,  whether  the  de- 
fendant had  a  right  to  consider  that  he  had  paid  the  fac- 
tor for  these  goods.  The  jury  have  found  that  he  had 
notice  that  the  goods  were  the  plaintiffs',  but  that  he  was 
not  bound  to  make  further  inquiry.  If  this  were  merely 
the  case  of  a  sale  of  goods  by  a  factor  in  his  own  name^ 
there  would  be  no  difficulty  at  all  in  saying  that  the  pay- 
ment to  him  would  be  valid.  The  doubt  arises  from  the 
circumstance  that,  according  to  the  evidence,  the  defen- 
dant was  apprized  that  the  goods  belonged,  not  tb  Bade- 
noeh  Sf  Jenkinson,  but  to  the  plaintiffs.  But  as  it  ap- 
pears that  the  factors  were  accustomed  to  sell  in  their 
own  names  when  they  had  any  claim  against  the  owner  of 
the  goods,  and  that  they  sold  these  goods  in  fact  in  their 
own  names,  and  after  the  finding  of  the  jury  that  the  de- 
fendant believed  they  had  authority  so  to  sell,  and  was 
not  bound  to  inquire  further,  we  see  no  ground  for  dis- 
turbing  the  verdict.  The  rule,  therefore,  will  be  dis- 
charged. 

Rule  discharged. 

(a)  Peake*8  Addit.  N.  P.  C.  134. 
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Msek.  of  PifOff 
1836. 


Shepherd  and  Another  v.  O'Brien. 


tFoHN  JERVIS  had  obtained  a  rule  nM  to  set  aside  An  affidavit  of 

the  capias,  and  cancel  the  hail-bond  given  in  this  case,  on  defendant  to  be 

the  ground  that  the  affidavit  of  debt  was  defective.    It  $^„^tiA!n4o/. 

was  as  follows:—"  N.  T.  5.,  of  &c.,  shipbroker  and  agent  J«  *«  ^^  of* 

'^  ®  berth  on  board 

for  James  Shepherd  and  E.  L.  Dickson,  of  &c.»  owners  of  a  TeiMi  of  the 
the  ship  called  the  CUy  of  Edinburgh,  of  the  port  of  uiepiaintifito 
London,  maketh  oath  and  saith,  that  Edward  aSrien  is  J|J«  d«fc««Unt  at 

'  '  hii  request: — 

justly  and  truly  indebted  unto  the  said  J.  S.  and  E.  L.  D.  JHeU  lafficieDt 
in  the  sum  of  40/.  for  the  hire  of  a  certain  berth  on  board 
the  said  ship,  let  by  the  said  J.  S.  and  E.  L.  D.  to  the 
said  Edward  O'Brien,  and  at  his  request.**  A  similar  ap- 
plication had  been  previously  made  to  Parke,  B.,  at  cham- 
bers ;  but  his  Lordship,  on  the  authority  of  the  case  of 
Brown  v.  Gamier  (a),  declined  to  make  any  order. 

Alexander  shewed  cause,  and  relied  on  Brown  v.  Gar- 
nier.  There,  the  Court  of  Common  Pleas  held  an  affi- 
davit sufficient,  which  stated  the  defendant  to  be  indebted 
to  the  plaintiff  for  the  hire  of  divers  carriages  of  the  depo- 
nent hired  to  andjor  the  use  of  the  defendant;  and  said 
the  words  were  equivalent  to  saying  that  the  carriages  were 
let  to  hire  to  the  defendant.  That  case  is  precisely  ana- 
logous to  the  present. 

Jervis,  in  support  of  the  rule. — This  case  is  distin- 
guishable from  Brown  v.  Gamier,  because  there  the 
words  imported  that  the  carriages  had  been  used  by  the 
defendant;  whereas  here  no  more  appears  than  that  the 
berth  has  been  hired,  or  let,  which  is  the  same  thing. 
Unless  the  defendant  has  used  it,  he  is  not  necessarily  in- 
debted to  the  plaintiffs ;  at  all  events,  not  in  the  full  amount 
of  the  passage  money,  since  the  plaintiffs  may  have  re-let 
the  berths.     [Parke,  B.— The  affidavit  states  positively 

(a)  6  Taunt.  389. 
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^d/^^  that  he  is  indebted.]  That  is  not  of  itself  suflScient,  un- 
less  the  circumstances  stated  import  a  debt  The  proper 
form  would  have  been  to  allege,  that  the  defendant  was 
indebted  for  his  passive  in  a  certain  vessel.  An  affi« 
davit  of  debt  for  goods  sold,  not  stating  that  they  were 
delivered,  is  insuflScient;  that  is  an  analogous  case*  In 
MuUoy  V.  Backer  (a),  Lord  EUenbarough  says,  that  ex* 
cept  for  the  purpose  of  lien,  passage  money  is  the  same 
thing  as  freight*  But  a  plaintiff  could  not  arrest  for 
freight,  unless  the  affidavit  alleged  that  it  was  due  upon 
goods  actually  carried* 

Parke,  B. — ^When  this  case  came  before  me  at  cham- 
bers, I  entertained  some  doubt  upon  it;  but,  upon  the 
whole,  I  thought^  and  still  think,  that  this  affidavit  is  suf- 
ficient. Brown  v.  Gamier  is  certainly  in  point,  and  it 
was  a  stronger  case  than  the  present  The  Court  ex* 
pressly  held,  that  the  words  there  used  implied  a  contract 
to  let  to  hire.  The  deponent  in  this  case  might  be  in- 
dicted for  perjury  upon  this  affidavit,  unless  it  were  proved 
that  tliere  was  an  agreement  for  the  defendant  to  pay 
down  the  passage  money  before  the  sailing  of  the  vesseli 
or  at  all  events  before  the  voyage  was  completed*  There 
are  certainly  cases  in  which  the  Court  has  said  that  the 
word  indebted  is  not  enough  of  itself;  but  that  is  where 
the  debt  arises  by  inference  of  law^  or  where  there  is  a 
claim  of  a  debt  solpendum  in  futuro,  in  which  case  it  is 
necessary  to  shew  that  the  time  of  payment  has  arrived* 

BoLLAND,  B. — On  the  authority  of  Brown  v*  Gamier, 
I  think  this  affidavit  is  sufficient. 

Alderson,  B. — It  appears  to  me  that  the  word  "  in- 
debted** may  have  full  effect  given  to  it,  except  in  the 
cases  pointed  out  by  my  Brother  Parke. 

GuRNEY,  B.,  concurred. 

Rule  discharged. 

(o)  5  East,  316. 
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Lyon  v.  Tomkies^  Pitt,  and  Standaoe. 


C^ASE. — The  first  count  in  the  decUration  was  for  dis-  Tb«  cperpbu, 

.    .  «  .  ^  i»         .      which  by  the 

training  goods  to  an  excessive  amount  for  arrears  of  rent;  stat.  2  wul  4* 

the  second  count  was  for  distraining  and  selling  more  goods  ^'^^  ^^f^  ^' 

than  were  sufficient  to  satisfy  the  arrears  of  rent,  and  the  directed  to  be 

charges  of  the  distress;  the  third  was  for  selhng  for  iti-  of  the  sheriff, 

sufficient  prices.  The  fourth  count  was  on  the  stat.  2  Will*  wniubie^on  ^ 

^  Mary^  sess.  1,  c.  5,  s.  2,  for  not  leaving  the  overplus^  after  Jjj^'  ^^ 

payment  of  the  arrears  of  rent,  and  the  charges  of  the  dts^  »««» the  over- 

tress,  in  the  hands  of  the  sheriff  of  MidcUesex,  or  his  un-  mentoftherent 

der-sheriff,  or  of  the  constable  of  the  parish,  hundred,  '^j^^b^ei. 

or  place  wherein  the  distress  was  taken,  for  the  use  of  the  Therefore,  in  ao 

■^  4.     t  acdon  on  the 

plaintiff,  so  being  the  owner  of  the  goods  as  aforesaid,  caaefornotieaT- 

although  a  reasonable  time  for  that  purpose  had  long  since  In^the  haod7of' 

elapsed.      The   defendants   Tomkies  and  Piii  pleaded,  fojie'JiSntiff'i 

Jirsi,  not  guilty ;  secondly » to  the  first  and  second  counts  «m,  the  plaintiff 

may  question 

of  the  declaration,  leave  and  licence ;  and  thirdly ,  to  the  the  reasonable- 
fourth  count,  that,  after  the  satisfaction  of  the  arrears  of  "harges.^* 
rent  and  charges,  and  before  the  commencement  of  the    ^^"**.''^i" 

°  the  plaintiff  her- 

suit,  the  defendants  paid  to  the  plaintiff  the  overplus,  and  self  received 
every  part  thereof,  in  full  satisfaction  and  discharge  of  the  tbebaiance'?  " 


i  re- 


cause  of  action  in  that  count  mentioned,  and  all  damages  M^°^eJt "f^ie 

sustained  by  the  plaintiff  in  respect  thereof,  which  she,  '«"( «Q<i  the 

the  plaintiff,  accepted  and  received  In  fuU  aatisfaction  making  no  ob- 

thereof.    The  defendant  Siandage  pleaded  separately,  thdr^reasoMbie- 

Jir$t,  not  guilty;  Mecondly,  that  the  produce  of  the  sale  j^"-.— ^«^. 

was  not  more  than  sufficient  to  satisfy  the  arrears  of  rent  question  for  the 

and  the  charges  of  the  distress.     To  the  plea  of  leave  and  ih7accepted' 

licence,  the  plaintiff  replied  de  injuria ;  and  she  denied  ^^^f^^o^^^d 

the  payment  and  receipt  of  the  overplus  in  satisfaction*  |^«>o^  whether 

At  the  trial  before  Lord  Jbinger,  C.  B.,  at  the  London  to  satisfy  the 

Sittings  after  last  Michaelmas  Term,  it  appeared  that  the  [bat^iftru  not' 

correct  to  lay  it 
down  as  matter 
of  law,  that  such  payment  and  receipt  subiundally  tatiafied  the  lequlaitloni  of  the  statute. 
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**^*i^^''*"'  plaintiff,  being  half  a  year's  rent  in  arrear  for  a  house  oc- 
V  >^  /  cupied  by  her,  the  defendant  Piti,  a  broker,  was  directed 
Lton  by  the  landlord  to  make  a  distress  upon  the  plaintiff's  goods. 
ToMKics.  He  deputed  his  clerk,  the  defendant  Tomiies^  to  do  it ; 
the  distress  was  accordingly  made  by  Tomkies,  and  the 
goods  were  taken  to  the  rooms  of  the  defendant  Siandage^ 
an  auctioneer,  and  there  sold  by  him.  The  rent  in  arrear 
was  S5L ;  the  sale  produced  59/L  It  was  proved,  however, 
that  the  pkintiff's  son,  who  lived  with  her,  and  assisted  her 
in  carrying  on  her  business,  had  desired  that  all  the  goods 
on  the  premises  might  be  sold  (to  avoid  an  extent),  and 
attended  at  the  sale,  and  bought  in  some  of  the  lots  for  the 
plaintiff.  After  the  sale,  he  applied  to  the  defendant  Piti 
for  an  account  of  the  proceeds,  and  received  from  him  the 
sum  of  6«.  3d.,  the  balance  remaining  after  payment  of  the 
rent  and  charges,  and  gave  a  receipt  for  it,  making  no 
complaint  of  any  excess  in  the  charges.  The  plaintiff 
however  now  alleged  that  several  of  the  charges  were  ex- 
cessive and  irregular.  The  Lord  Chief  Baron,  on  the 
case  being  opened  for  the  plaintiff,  stated  his  opinion  that 
the  defendant  Standage,  not  having  been  a  party  in  making 
the  distress,  was  not  answerable  in  this  action,  at  least  not 
jointly  with  the  other  defendants,  and  he  was  accordingly 
acquitted. 

At  the  close  of  the  plaintiff's  case,  it  was  objected  for 
the  defendants  that  the  case  could  not  go  to  the  jury,  as 
against  PUt  and  Tamties,  on  all  the  counts  of  the  decla- 
ration, and  that  the  plaintiff  ought  to  elect  on  which  count 
she  would  proceed.  The  learned  Judge  said,  the  plaintiff 
was  not  bound  to  elect  on  which  count  she  would  proceed, 
but  that  she  must  elect  against  which  defendant  she  would 
go,  as  both  the  defendants  could  not  be  jointly  liable  on 
the  fourth  count.  The  plaintiff  thereupon  elected  to  pro- 
ceed against  Piii,  and  an  acquittal  was  taken  for  Tomkies* 
The  Lord  Chief  Baron»  in  summing  up,  left  it  to  the  jury  to 
say,  whether  the  whole  of  the  goods  had  or  had  not  been  sold 
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by  the  consent  of  the  plaintiff,  or  of  her  son  as  her  agent,  aiid  SttK^koi, 
whether  the  sale  had  been  fairly  and  properly  conducted. 
With  regard  to  the  complaint  in  the  fourth  count,  his  Lord- 
ship stated  it  as  his  opinion,  that  the  statute  did  not  apply 
to  a  case  where  the  person  distrained  upon  received  the 
overplus  from  the  party  distraining;  and  as  the  plaintiff,  by 
her  agent,  had  received  it  in  the  present  case,  she  could  not 
complain  that  it  had  not  been  paid  over  into  the  hands  of 
the  sheriff  or  constable  for  her  use.  On  that  issue,  there- 
fore, he  directed  the  jury  to  find  for  the  defendant,  in  case 
they  thought  the  son  was  the  agent  of  the  plaintiff.  The 
jury  found  for  the  defendant  on  all  the  issues. 

In  Hilary  Term,  Humfrey  moved  for  a  rule  nUi  for  a 
new  trial,  on  the  ground  of  misdirection.  Firsts  the  plain* 
tiff  was  not  bound  to  elect  either  on  what  count  or  against 
which  defendant  she  should  proceed,  until  the  whole  case, 
on  the  part  of  the  defendant  as  well  as  of  the  plaintiff,  was 
gone  through,  and  was  about  to  be  summed  up  to  the  jury. 
Secondly^  the  payment  to  the  plaintiff  herself  was  clearly 
not  a  payment  in  compliance  with  the  statute;  and  if  it  was 
to  be  considered  as  a  payment  by  the  defendants  to  the 
plaintiff  in  satisfaction  of  the  cause  of  action,  it  ought  to 
have  been  left  to  the  jury  whether  it  amounted  to  such  satis- 
faction.  He  objected  also  that  some  of  the  charges  were 
excessive.  The  Court  refused  the  rule  on  the  first  and 
last  grounds,  saying,  that  this  was  clearly  a  case  in  which 
the  plaintiff  was  bound  to  make  her  election  at  the  close 
of  her  own  evidence;  and  that  the  jury  had  disposed  of 
the  question  as  to  the  propriety  of  the  charges.  On  the 
second  ground  a  rule  was  granted,  which  came  on  for 
argument  in  Easter  Term. 

Lord  Abinoer,  C.  B.,  having  read  his  notes  of  the  evi- 
dence, said — ^The  question  in  this  case  depends  on  the 
construction  to  be  put  upon  the  statute  2W.  %M.  sess.  1, 
c.  5,  s.  S.    That,  however,  has  been  followed  by  the  11 
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SmcH,  rf  Pkatt  Oeo*  2,  e.  19,  s.  19,  whichi  reciting  the  hardship  resulting 
from  the  law  which  made  distrainors  trespassers  ab  initio 
by  reason  of  any  irregularity  in  the  distress,  provides  that 
the  party  sggrieved  hy  the  irregularity  shall  recover  satis- 
faction for  the  special  damage  he  shall  have  sustained, 
and  no  more,  in  an  action  of  trespass  or  on  the  case.  On 
the  bare  question,  whether  the  non-payment  of  the  over- 
plus to  the  sheriif  or  constable  was  any  damage  to  the 
plaintiff,!  should  certainly  have  thought  that,  after  receiv- 
ing it  herself,  she  could  not  make  out  any  cause  of  action 
on  that  ground.  The  case  of  Walter  v.  RumbaU(a),  in 
which  the  notice  of  distress  was  given  to  the  plaintiff  in- 
stead of  being  left  at  the  mansion-house^  and  it  was  held 
that  this  was  no  special  damage,  seems  to  me  an  analogous 
case  to  the  present.  The  service  of  the  notice  of  distress, 
too,  is  a  matter  preliminary  to  the  sale,  and  a  condition 
precedent  to  it,  whereas  the  payment  of  the  overplus  is 
subsequent.  It  appeared  to  me,  that,  as  the  money  got 
into  the  plaintiff's  bands,  and  as  it  was  only  for  her  use 
that  it  was  to  be  left  with  the  sheriff  or  constable,  the 
statute  was  substantially  satisfied.  I  thought,  therefore, 
that  she  could  not  maintain  the  action,  unless  she  shewed 
on  the  face  of  the  declaration  some  special  damage  which 
might  have  resulted  from  its  not  being  paid  strictly  ac- 
cording to  the  statute,  as  from  its  not  being  paid  earlier. 
Here,  however,  the  payment  was  made  on  the  very  day 
the  goods  were  cleared.  I  thought  the  question  did  not 
arise,  whether  the  payment  was  sufficient  in  amount,  be- 
cause the  action  was  only  for  non-payment  of  the  over^ 
plue;  and  if  the  objection  was,  that  too  large  deductions 
were  made,  the  plaintiff  ought  to  have  given  notice  of  that 
before  the  trial,  in  order  to  give  the  defendants  an  oppor- 
tunity to  avail  themselves  of  the  provision  of  the  statute  as 
to  the  tender  of  amends,  and  then  have  brought  a  special 

(a)  1  LordRajm.fid. 
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action  on  the  casei  or  an  action  for  money  had  and  received.  S*^  9f  ^^^t 
Probably  the  jury  might  have  found  that  the  money  was 
not  paid  in  saiis/actionf  if  that  had  been  left  to  them;  cer- 
tainly all  I  left  to  them  was,  whether  the  plaintiff's  son. 
who  received  it,  was  her  agent ;  and  then  I  took  it  on  my- 
self* as  matter  of  law,  to  say  she  was  not  entitled  to  recover 
on  that  count. 

Plati  and  Barstow  shewed  cause. — The  decision  at 
Nisi  Prius  was  perfectly  correct.  It  may  be  assumed,  for 
the  purpose  of  the  argument,  that  the  fourth  count  was 
the  only  one  in  the  declaration,  and  the  only  plea  that  of 
not  guilty.  Now,  on  the  face  of  this  county  the  application 
of  the  money,  as  to  the  rent  and  expenses,  b  admitted  to 
be  correct :  then  it  alleges  that  the  surplus  is  unsatisfied  to 
the  plaintiff,  and  was  converted  to  the  defendant's  own 
use.  The  overplus,  on  this  count,  is  admitted  to  have  been 
the  sum  actually  paid  over;  and  that  was  paid  to  the  plain- 
tiff: the  latter  allegations,  therefore,  are  negatived  by  the 
evidence*  But,  even  supposing  those  allegations  immaterial 
in  proof,  Walter  v.  Rumball  is  a  sufficient  authority  that 
the  payment  to  the  plaintiff  herself  is  equivalent  to  the  pay- 
ment to  her  statutory  agent.  The  object  of  the  statute  is 
only  that  the  party  who  is  the  owner  of  the  goods  shall 
have  the  use  of  the  money,  just  as  it  is  that  he  should  have 
notice  of  the  distress.  This  is  only  a  substitution  pf  a  di- 
rect payment  to  the  party  in  lieu  of  the  legal  form  of  transit 
to  her.  Here  is  an  equivalent,  by  the  plaintiff's  own  act, 
to  that  which  the  statute  prescribes.  The  receipt  by  her 
may  be  said  to  amount  to  an  admission  that  it  has  gone 
through  the  legal  hands.  [Parker  B. — How  should  she 
have  declared,  if  she  intended  to  question  the  propriety  of 
the  charges?]  She  should  have  alleged  that,  although 
the  reasonable  charges  amounted  to  so  much,  yet  the  de- 
fendants wrongfully  paid  a  certain  unreasonable  amount, 
&c.    {Parke^  B. — The  question  is,  whether  the  over^ 
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Bxeh.  qfPteoif  plus  after  payment  of  the  rent  and  charges,  does  not 
mean  the  residue  after  payment  of  the  rent  and  of  the 
reasonable  charges.     Lord  Abinger^  C.  B. — ^The  plaintiflT 
alleges  that  the  overplus  is  unpaid  to  her;  then  the  ques- 
tion iS|  whether,  after  receiving  the  money  and  making 
no  objection,  and  giving  no  notice  afterwards,  she  must 
not  be  taken  to  have  adopted  the  aCvCount]    The  allega- 
tion as  to  the  charges,  in  this  count,  must  be  taken  to  refer 
to  the  monies  proved  to  have  been  in  fact  paid.     If  the 
plaintiff  meant  to  apply  her  complaint  to  the  non-payment 
of  the  overplus  after  the  reasonable  charges,  she  might 
specify  them,  and  allege  that  the  defendants  did  not  pay 
over  that  overplus.     [Lord  Abinger,  C.  B. — I  think  it  is 
a  question  worth  consideration,  whether,  if  the  complaint 
be,  not  that  the  actual  overplus  has  not  been  paid — ^which 
it  has — ^but  that  the  charges  were  unreasonable,  that  ought 
not  to  be  made  the  subject  of  a  special  action  on  the  case* 
Parke,  B.— rl  certainly  cannot  find,  and  cannot  recollect  any 
such  count;  and  undoubtedly  my  impression  is,  that  every 
thing  beyond  reasonable  charges  is  included  in  the  over- 
plus^   If  a  sum  in  the  name  of  an  overplus  has  been 
offered,  and  received  without  objection,  and  the  party  can, 
without  taking  any  other  step,  bring  an  action,  the  pro- 
visions of  the  11  Geo.  2,  c.  19,  s.  19,  will  be  defeated. 
[Parke,  B. — Does  not  that  section  apply  only  to  cases  of 
irregularity  which  would  have  made  the  parties  trespassers 
ab  initio  ?    Does  it  apply  to  omissions  which  give  a  new 
remedy — matters  within  the  equity  of  the  statute  of  William 
^  Mary,  as  the  right  to  receive  the  overplus  ?]    The 
power  to  distrain  and  sell  bemg  a  statutable  power,  is  to 
be  strictly  pursued  in  all  its  terms,  and  the  omission  of  any 
one  of  the  conditions  imposed  by  the  statute,  it  is  submit- 
ted, would  make  the  party  a  trespasser  ab  initio. 

But  further,  as  the  sale  was  of  all  the  goods,  by  the 
plaintiff's  request,  it  does  not  appear  that  there  was  any 
overplus  arising  from  the  proceeds  of  the  portion  seised 
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and  sold  to  widsfy  the  rent :  and  the  plaintiff  is  bound  at  JS«*.^^P«w*, 
all  events  to  prove  that  there  was  an  overplus. 

Humfrey  and  BaU,  in  support  of  the  rule. — ^With  re- 
spect to  the  last  argument,  it  was  a  question  for  the  jury, 
if  at  all|  to  what  portion  of  the  goods  the  overplus  was  re- 
ferable ;  and  no  such  question  was  left  to  them,  or  was 
raised  at  the  trial. 

Then,  as  to  the  main  question  in  the  case  ;  it  ought  to 
have  been  left  to  the  jury  to  say,  whether  the  plaintiff  ac- 
cepted the  balance  in  satisfaction  of  the  cause  of  action 
which  had  arisen  by  the  non-payment  according  to  the 
statute.  In  WiUoughby  v.  Backhouse  {a)  ^  it  was  held, 
that  the  right  of  action  vested  in  the  tenant  by  an  excessive 
distress  made  upon  him,  was  not  waived  by  his  entering 
into  an  arrangement  as  to  the  sale  of  the  goods ;  because, 
as  Bayletfi  J.,  observed,  ''  it  gives  no  satisfaction  to  the 
tenant;  he  makes  no  stipulation  not  to  sue  for  that  which 
had  been-  done.''  So  here,  a  right  of  action  had  vested  in 
the  plaintiff.  [Lord  Abinger,  C.  B. — ^Not  till  the  balance 
was  ascertained.]  At  all  events  as  soon  as  a  reasonable 
time  had  elapsed.  [Lord  Abinger,  C.  B. — No  question 
was  made  as  to  the  reasonableness  of  the  time,  nor  could 
it,  for  the  payment  was  made  insianterJ]  Then,  the  plain- 
tiff is  entitled  in  this  form  to  question  the  reasonableness 
of  the  charges.  Such  a  count  as  is  suggested  to  meet  that 
objection  is  not  to  be  found  among  the  precedents.  How 
otherwise  is  the  propriety  of  the  charges  to  be  questioned 
but  by  alleging  the  non-payment  of  the  proper  overplus  ? 
In  Hills  V.  Streei  (6),  it  was  held  that  the  amount  of  irregular 
charges  might  be  recovered  back  by  the  tenant,  although 
he  had  requested  the  broker  not  to  sell,  and  had  engaged, 
as  a  condition  of  his  forbearance,  to  pay  his  charges. 

(a)2U&C.821;  4D.&R.539.         (6)2M.&P.96;  5Bing.37* 

>0L.  1.  S  S  M.  W. 
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Ae*.  «f  pim^  [They  were  about  to  enter  on  an  examination  of  the  pio> 

^  *  ->    priety  of  the  charges^  when  Lord  AUnger,  C.  B.^  said^-*- 

Ltoh        Is  a  minuter  inquiry  into  the  reasonableness  of  the  actual 

TcniKiEi.      charges  necessary  !    The  question  is,  whedier  you  can  go 

into  it  alL    No  doubt,  if  the  charges  are  a  subject  of  uk 

quiry  at  all,  the  jury  are  the  proper  tribunal  to  pronounce 

upon  it    ParJle,  B. — If  the  cause  goes  down  again,  it  will 

be  for  the  jury  to  say,  whether  the  plaintiff's  acceptance 

of  the  6s.  SdL  was  not  an  admission  that  that  was  the  real 

balance.] 

The  Court  recommended  a  siei  proeessust  and  the  case 
9tood  over  accordingly ;  but  no  arrangement  was  eflbcted, 
and|in^this  Term 

Lord  Abingbr,  C.  B.,  said : — ^In  tUs  case  the  Court  aie 
disposed  to  direct  a  new  trial,  on  condition  that  the  plain- 
tiff enters  a  noUe  proseqm  as  to  the  defendants  TomUes 
and  Siandage.  It  is  the  opinion  of  the  majority  of  the 
Court — ^I  will  not  say  it  is  not  mine,  although  I  have  some 
doubt  upon  it — that  the  evidence  ought,  on  the  fourth 
count,  to  have  been  submitted  to  the  jury.  The  question 
for  the  jury  will  be,  whetiier  the  plaintiff  received  the 
balance  in  satis&ction ;  and  if  not,  whether  it  was  suffi- 
cient in  amount  to  satisfy  the  real  overplus.  It  will  of 
course  be  open  to  the  plaintiff  to  go  on  any  of  the  counts 
in  the  declaration. 

Rule  absolute  accordingly. 
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Eteh.  of  PUatf 
1836. 

B0UN8ALL  V.  Harrison.  "^ 

ASSUMPSIT  by  the  indorsee  against  the  acceptor  of  a  lo  «o  action  by 
biU  of  exchange  for  251.  dated  17th  July,  1830,  drawn  by  ao^r^i^t" 

one  Needham,  payable  two  months  after  date  to  his  order^  the  aceeptorof 

'^  ^  a  bill  of  ex- 

indorsed  by  Needham  to  one  Roberi$on,  and  by  him  to  the  cbange,  at  two 

plaintifil   P\eas,^rsi,  that  the  acceptance  of  the  defendant,  Se  defendant 
and  the  several  indorsements  by  Needham  and  Robertson,  pjf*ded  that  the 

^  '    bill  was  indort- 

were  without  value  or  consideration ;  secondtjff  that  the  ed  to  the  plain- 

biU  was  indorsed  to  and  received  by  the  plaintiff  after  it  due.   it  waa 

became  due.    To  the  first  plea,  the  plaintiff  replied  that  SX^uI^m 

the  indorsement  by  Needham  to  him  was  for  value  and  ^'^^  ^/   ^ 

*'  accepted  for  the 

consideration ;  and  he  denied  in  terms  the  allegation  in  the  accommodation 
second  plea.    At  the  trial  before  Gumey,  B.,  at  the  Mid^  indoneefin 
dleeex  sittings  in  this  term,  the  learned  Judge  ruling,  in  ^12^^^^^^^  ^ 
conformity  with  the  decision  in  MiUs  v.  Barber  (a),  that  timate  friend  of 
the  defendant  was  bound  to  begin,  the  plaintiff  oflfered  no  but  they  after- 
evidence.    For  the  defendant,  it  was  proved  that  in  the  i^d!^\onotioe 
month  of  May,  1830,  Roberieon,  being  in  want  of  money,  ^  >'■  dUhonour 
wrote  to  the  defendant,  requesting  him  to  lend  him  his  ac-  the  drawer. 
ceptance;  and  a  bill  for  20f.  was  thereupon  drawn  by  waTbroughtOn 
Needham  on  the  defendant,  and  indorsed  by  Needham,  for  !^)'2^''^fcn. 
RoberteorCe  accommodation,  at  two  months*  date,  which  <>^t'f  attorney 
fell  due  on  the  17th  Jtdy.    On  that  day,  Robertson  sent  plaintiff  to  set- 
it  in  a  letter  to  the  defendant,  requesting  him  to  renew  it;  pudntiff^^ 
and  the  bill  on  which  this  action  was  brousht  was  drawn  ^^  ^  V^ 

him  much  more 

and  accepted  accordingly,  as  a  renewal  of  the  former,  money,  and  diat 
No  notice  was  given  to  Needham  of  the  dishonour  of  the  ^lue  for  £e^ 
bill.  It  appeared  that  there  were  subsequently  some  pro-  Jn";r?th  X*!?* 
ceedings  in  Chancery  respecting  the  guardianship  of  the  tion.  TbepUin- 

j   r     /    ..      UU    •  f    u-  u  1  J    tiffdid  not  call 

defendant  s  child,  m  consequence  of  which  a  quarrel  ensued  r,  at  the  trial: 

^HeU,  that 
there  was  evi- 
dence to  go  to 
the  jury,  that  the  biU  was  traniferred  to  the  plaintiff  after  it  became  due. 

(a)  Ante,  p.  425.     The  present      in  Easter  term,  and  a  new  trial 
case  had  also  been  before  moved      gnuited,  on  the  same  point. 

ss2 
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Ssek.  of  Fiioi,  between  Robert$on  and  the  defendant,  who  had  previously 
^  been  on  intimate  terms.     The  defendant's  attorney  stated^ 

BouKfALL  thai|  after  the  present  action  was  brought,  he  called  upon 
HARRiaoN.  the  plaintiff  with  the  view  of  settling  it,  and  told  him  if  he 
would  sue  RoberiMon  on  the  bill,  the  defendant  would  in- 
demnify him  against  the  costs  of  the  action.  The  plain- 
tiff, after  much  negotiation,  said,  as  he  had  given  value  for 
the  bill,  he  must  go  on  with  the  action ;  he  said  Robertson 
owed  him  much  more  money.  Robertson  was  not  called 
for  either  the  defendant  or  the  plaintiff.  The  learned 
Judge,  in  summing  up«  remarked  strongly  on  the  circum- 
stance that  the  plaintiff  did  not  call  him,  and  observed  that 
the  fact  of  the  bill  not  being  sooner  put  in  suit  led  to  an  in- 
ference that  it  had  remained,  after  it  was  due,  in  the  hands 
oiRobertson^  for  whose  accommodation  it  was  made,  and 
whose  duty  it  was  to  take  it  up,  until  his  quarrel  with  the 
plaintiff;  and  he  left  it  to  the  jury  to  say  whether  it  came 
into  the  plaintiff's  hands  after  it  was  due.  The  jury  found 
that  it  did,  and  the  verdict  was  therefore  entered  for  the 
defendant  on  the  second  plea. 

John  Jervis  now  moved  for  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  misdirection.^The  evidence  given  for  the 
defendant  did  not  in  any  respect  vary  the  relative  situa- 
tions of  the  parties  from  that  which  appeared  upon  the  re- 
cord itself,  and  upon  which,  therefore,  according  to  the 
previous  decision  of  the  court,  the  plaintiff  was  entitled  to 
a  verdict.  The  staleness  of  the  bill  appears  on  the  face 
of  the  record ;  from  that  alone  no  inference  could  be  drawn 
against  the  plaintiff.  Many  reasons  might  exist  to  induce 
a  plaintiff  to  forbear  suing  for  a  time.  And  as  Robertson 
owed  the  plaintiff  more  money,  he  was  not  bound  to  de- 
crease his  means  by  suing  him.  The  letters  given  in  evi- 
dence carried  the  case  no  further  ;  they  proved  only  that 
the  acceptance  and  first  indorsement  were  without  consi- 
deration, which  the  replication  admitted.  The  conversa- 
tion between  the  defendant's  attorney  and  the  plaintiff 
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iproved  that  the  indorsement  to  the  plaintiff  tra«  for  value.  ^^^^^'^^ 

And  it  could  be  no  question  for  the  jury  who  was  to  call 

Robertson.    The  plaintiff;  therefore,  was  equally  entitled 

to  recover  as  if  no  evidence  had  been  given  on  either  side, 

as  on  the  former  trial.    The  inferences  drawn  against  the 

plaintiff"  were  unsupported  by  facts :  the  presumption,  if 

afly,  ought  to  be  that  the  bill  had  passed  regularly. 

Lord  Abisoer,  C.  B« — I  think  the  learned  Judge  was 
quite  right:  I  think  there  was  sufficient  evidence,  un- 
less the  plaintiff  called  Robertson,  to  sustain  the  case  of 
the  defendant,  that  the  bill  was  not  only  an  accommoda- 
tion bill,  but  was  indorsed  to  the  plaintiff  after  it  was  due. 
The  very  circumstance  of  the  action  not  being  brought  for 
five  years  after  the  bill  became  due,  affords  a  presumption 
that  the  party  for  whose  accommodation  it  was  made  took 
it  up  according  to  his  contract.  Then  it  appears,  that, 
when  it  became  due,  Robertson  and  the  defendant  were 
friends ;  they  subsequently  quarrel,  and  then,  five  years 
afterwards,  a  stranger  brings  an  action  against  the  defen- 
dant on  the  bill :  and  the  very  circumstance  to  which  Mr. 
Jervis  has  referred  in  support  of  his  view  of  the  case, 
namely,  that  Robertson  was  much  in  debt  to  the  plaintiff, 
affords  a  reason  why,  under  pressure,  Robertson  might 
transfer  the  bill  to  him  after  it  was  due.  All  these  circum- 
stances constituted  a  primd  fade  case  for  the  defendant. 
Then  who  was  to  call  Robertson  ?  Not  he  who  alleges 
that  he  was  guilty  of  fraud,  but  he  who  affirms  that  he 
transferred  the  bill  regularly.  That,  however,  was  not  a 
question  of  law ;  and  the  substantial  meaning  of  the  learn- 
ed Judge's  charge  is  only  that  the  primd  Jacie  case  for  the 
defendant  is  strengthened  by  the  plaintiff's  refusal  to  call 
Robertson* 

Parke,  B. — ^I  quite  concur  that  there  was  sufficient 
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Skeh.  rf  Pleat,  evidence  for  the  jury,  on  the  second  plea,  in  favour  of  the 
defendant*  On  the  first  plea,  there  is  no  question  that  the 
plaintiff*  was  entitled  to  a  verdict.  On  the  second^  also^ 
both  sides  agree  that  the  burthen  of  proof  was  on  the  de- 
fendant ;  and  upon  that,  the  presumption  in  the  first  b- 
stance  is^  that  the  bill  was  negotiated  before  it  became  due ; 
but  the  question  is,  whether  there  was  not primd facie  eyi- 
dence  for  the  defendant  to  shew  the  contrary.  The  first 
circumstance  is,  that  the  bill  has  not  been  put  in  suit  for 
a  period  of  upwards  of  five  years.  I  am  not  prepared  to 
say  that  this  alone  would  be  enough  to  cast  an  imputation 
on  the  billi  and  raise  an  inference  that  it  was  transferred 
when  over  due.  But  it  appears  besides,  that  the  bill  was 
drawn  and  indorsed  by  Needham  for  the  accommodation 
o(  Robertson  \  he  therefore  ought  to  have  taken  it  up 
when  due :  it  becomes  due,  and  no  notice  of  its  dishonour 
is  given  to  Needham.  If  it  had  been  in  the  phuntiflTs 
hands,  it  is  probable  he  would  have  given  notice  of  its  dis- 
honour. Then,  as  Robertson  was  to  take  it  up,  the  pre- 
sumption is  that  he  performed  his  contract ;  and  that  pre- 
sumption is  strengthened  by  the  consideration  that  when 
it  became  due  he  and  the  defendant  were  friends,  and 
that  they  afterwards  quarrelled ;  there  was  therefore  a 
motive  for  then  turning  over  the  bill,  in  order  to  annoy  * 
the  defendant.  All  these  were  fair  circumstances  to  leave 
to  the  jury,  as  affording  an  inference  against  the  plaintiff. 
He  might  have  called  Robertson,  or  the  defendant  might 
have  called  him ;  but,  if  the  defendant  called  him,  it  was 
to  prove  him  out  of  his  own  mouth  guilty  of  fraud,  and 
when  there  was  proof  enough,  independently  of  his  evi- 
dence, to  raise  a  primd  facie  case  against  the  plaintiff. 
There  appears  no  misdirection  or  failure  on  the  part  of 
the  learned  Judge ;  there  was  certainly  a  case  for  the  jury, 
and  he  left  it  to  them ;  and  I  quite  agree  that  it  was  much 
more  reasonable  to  expect  that  the  plaintiff  would  rebut 
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the  presttinptioii  by  ciSing  Boberisam,  than  that  the  de*  &»*-  9f  PkoB, 
fendant  should  attempt  to  itrengthen  it  by  calling  him.  - 

BOURSAU 

BoLLAMj>9  B.|  and  Gurnet,  B.|  concurred.  HAEiufoN. 

Rule  refused. 


Stobart  and  Others  (Executors  of  Wlliam  Stobart)  v. 
Dryden. 

C/OVENANT  on  a  mortgage  deed  for  the  payment  of  covenant  od  a 
800i.  with  interest  at  M.per  cent.   Pleas— first,  mm  eMtfae-  JK^^ 
turn  ;  secondly,  that  the  deed  was  executed  by  the  defen-  /fcAim,  and  that 

'  •'the  deed  had 

dant  to  secure  the  sum  of  700^.  only,  and  that  the  said  beenfrauduient- 
sum  was,  after  the  execution  thereof  by  the  defendant,  itoexecttdoD,by 
altered  by  one  AVCree^  one  of  the  attesting  witnesses  to  ^J^^^^ 
the  execution  thereof,  without  the  consent,  privity,  or  n«nei.   The 
knowledge  of  the  defendant,  to  the  sum  of  800/. ;  which  defendant  ap- 
was  denied  by  the  replication.    At  the  trial  before  Lord  tesuld^y  two*^ 
Abinger,  C.  B.,  at  the  last  Summer  Assizes  for  Durham,  witaeiiei,^. 

®     '  ,  andJ9.    J,wm 

the  deed  on  which  the  action  was  brought  being  produced  dead.  £.,  being 
in  evidence,  there  appeared  to  be  two  a^esting  witnesses  2ii  nooUel^n 
to  its  execution  by  the  defendant;  one  named  Poii$,  the  tegje^thVdeed. 
other  ilf^Cretf.    M'Cr^e  was  dead;  but  Po//«  being  called,  and  doubted  the 
denied  all  recollection  of  his  having  attested  such  a  deed,  his  own  and  the 
and  stated  that  he  doubted  the  genuineness  both  of  his  own  Mtura!°^  The" 
signature  and  the  defendant's.  A  witness  was  then  called,  ^^^^°1?^ 
who  proved  the  handwriting  of  M'Creet  and  witnesses  defendant  waa 
spoke  also  to  their  belief  of  the  genuineness  of  the  other  other^idt-    ^ 
signature ;  and  the  deed  was  read.    It  contained  a  cove-  ^^^  tiMt  X 
nant  by  the  defendant  for  the  payment  of  800^,  which  sum  >*^  Mcnred 

_  ^    1  1.         wae  written  over 

was  written  over  an  erasure.    It  was  proved  that  applica-  an  emun:— 
tion  was  first  made  for  the  sum  of  700/.,  which  was  after-  drfSdS^t^^d 
wards  increased  to  SOOL;  and  that  the  attorney  of  the  S^^^^fJ^'i,. 
mortgMee  paid  the  latter  sum  into  the  hands  of  M*Cree,  ntiom  by  a.^ 

tending  to  shew 
that  be  had 
forged  or  fraudulently  altered  the  deed. 
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Btfch.  rf  Pleas,  who  was  the  atCdrney  for  the  defendant,  on  his  producing 
to  him  the  deed  executed  by  the  defendant.  For  the  de- 
fence, it  was  proposed  to  give  evidence  of  certain  letters 
and  statements  of  M^Cree^  subsequent  to  the  execution  of 
the  deed,  whidi,  although  they  did  not  in  t^rms  admit 
that  the  deed  was  a  forgery,  contained  admissions  that  he 
had  been  guilty  of  some  improper  dealing  wkh  respect  to 
it|  and  might,  as  it  was  alleged,  have  induced  the  jury  to 
believe  that  the  deed  was  either  forged  or  fraudulently 
altered  by  M*Cree.  The  Lord  Chief  Baron  however 
rejected  the  evidence.  Witnesses  were  then  called,  who 
denied  the  genuineness  of  the  defendant's  and  plaintifTs 
signatures.  The  jury,  however,  found  a  verdict  for  the 
plaintiff. 

In  Michaelmas  Term,  Cresswell  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  that  the  evidence  rejected 
ought  to  have  been  admitted :  citing  Wrighiv,  Littler  {a)^ 
Aveson  v.  Lord  Kinnaird{b),  and  2  Stark.  Evid.  263, 
(Snd  edit.)  The  arguments  were  heard  in  Hilary  and 
Easier  Terms. 

Alexander  and  W.  H.  Watson  shewed  cause. — ^The  de- 
clarations of  M'Cree,  even  assuming  that  they  would 
have  gone  to  the  extent  of  proving  a  forgery  of  the  deed, 
were  inadmissible  in  evidence.  The  general  rule  as  to  the 
exclusion  of  hearsay  evidence  is  correctly  laid  down  by 
Mr.  PhiUipps  (c)  : — **  Hearsay  is  not  admitted  in  our 
Courts  of  justice,  as  proof  of  the  fact  which  is  stated  by  a 
third  person.  This  general  rule  (subject  to  certain  ex- 
ceptions hereafter  to  be  mentioned)  has  been  recognised 
and  approved,  from  the  earliest  times,  as  a  fundamental 
principle  of  the  law  of  evidence,  and  is  always  to  be 

(<i)  3  Barr.  1244 ;  1  W.  Bla.  346.  (b)  6  East,  193. 

(c)  1  Phill.  Evid.  229  (7th  edit.) 
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strictly  observed.  Some  of  our  earliest  writers  lay  it  down  ^**j^^'**^ 
as  a  proposition,  acknowledged  in  our  Courts,  and  not  to  n  y  -^ 
questioned,  that  matters  of  fact  shall  be  tried  by  proof  of  Stobart 
witnesses,  upon  oath,  before  the  judges.  This  implies,  Drtdbx; 
that  the  person  on  whose  statement  any  fact  is  to  be 
proved,  must  be  sworn  in  the  regular  form,  and  speak  to 
the. fact  from  his  own  personal  knowledge,  in  open  court, 
at  the  time  of  trial.**  The  same  rule  is  stated,  in  corre* 
sponding  terms,  by  Mr.  Siarkie  (a).  It  is  a  rule  to  which 
exceptions  have  always  been  admitted  with  the  greatest 
caution,  and  the  Court  will  not  be  disposed  to  extend 
them.  Then,  does  this  case  fall  within  any  of  the  recog- 
nised exceptions  to  the  general  rule  of  law  ?  They  are 
stated  by  Mr.  PhiUipps  to  consist  of  the  following  classes : 
— First,  dying  declarations;  secondly,  hearsay  in  ques- 
tions of  pedigree ;  thirdly,  hearsay  in  questions  of  public 
right,  custom,  boundary,  &c.;  fourthly,  old  leases,  rent- 
rolls,  surveys,  &c.,  in  certain  cases ;  Jifthly,  declarations 
against  interest ;  sixthly,  rectors'  and  vicars'  books ;  and 
lastly,  tradesmen's  books.  [^Parie,  B. — The  sixth  are 
rather  a  class  of  the  fourth.]  It  is  submitted  that  the 
declarations  tendered  in  this  case  fall  within  none  of  these 
classes.  It  is  said  that  the  case  of  Wright  v.  Littler  af- 
fords an  authority  in  support  of  their  admissibility  ;  but  it 
is  not  so,  when  that  case  is  carefully  looked  at.  There, 
both  the  attesting  witnesses  to  the  will  in  dispute,  under 
which  the  defendant  claimed,  being  dead,  their  handwrit- 
ing was  proved  in  the  ordinary  form.  The  plaintiiF  then, 
in  order  to  shew  that  the  will  was  a  forgery,  called  a  sister 
of  one  of  the  attesting  witnesses,  who  swore  that  while  she 
was  attending  him  during  his  last  illness,  and  about  three 
weeks  before  his  death,  he  pulled  out  of  his  bosom  a  will 
of  the  same  testator,  of  eariier  date,  and  said  it  was  the 
true  will,  and  delivered  it  to  her,  that  she  might  deliver  it 

(a)  I  Stark.  Evid.  39, 42. 


618  CASES  IK  THB  BXOHKQUBE, 

'^fiaZ^*^  to  the  plaintiff;  and,  on  croas-examinationtshe  added  that 
"^  her  brother  acknowledged  to  her  that  the  second  wiU  was 

Stobart  forged  by  himself*  No  objection  was  made  to  this  evi- 
DaTDBN.  denoe  at  the  trial*  and  the  jury  found  that  the  will  was  a 
forgery.  On  motion  for  a  new  trial,  the  case  was  argued, 
and  judgment  fi^ven,  on  several  grounds,  any  one  of  which, 
as  was  stated  by  Lord  Mansfield^  was  sufficient  to  support 
the  verdict;  and  with  regard  to  the  evidence  as  to  the 
forgery,  he  says  (a) : — ''  It  came  out  upon  their  cwn  exa- 
mination :  they  made  no  objection  to  it  at  the  trial ;  and  it 
certainly  was  a  circumstance  proper  to  the  jury  to  const-* 
der/'  And  he  puts  its  admissibility  mainly  on  the  ground 
that  it  was  a  dying  declaration — **  an  account  given  in  the 
witness's  last  moments,  when  he  could  be  under  no  temp- 
tation to  say  it,  but  to  do  justice  and  ease  his  conscience.** 
He  then  proceeds  to  assign  other  reasons  for  refusing  a 
new  triaL  According  to  the  report  of  the  same  case  in 
Sir  W.  BlaehHone  (6),  Lord  Monoid  expressly  stated  that 
no  general  rule  could  be  drawn  from  the  admission  of  the 
evidence  in  that  particular  case.  At  that  period,  dying 
declarations  were  held  admissible  and  material  on  many 
questions,  though  they  have  since  been  restricted  to  the 
single  case  where  the  death  of  the  party  is  itself  the  sub* 
ject  of  inquiry(c).  It  is  true  that  Lord  EUenboraught  in 
Aveson  v.  Lord  Kimiaird{d),  and  Bayhy^  J,,  on  Doe  v. 
Ridgway(e),  put  the  case  of  Wright  y.  lAitler  on  the 
ground  that,  as  the  subscribuig  witness,  if  alive,  must 
have  been  called  as  a  witness,  and  it  would  then  have 
been  competent  to  prove,  by  cross-examination,  his  decla- 
rations as  to  the  forgery,  the  party  ought  not,  by  the  death 
of  the  witness,  to  be  deprived  of  obtaining  the  advantage 
of  such  evidence :  and  Lord  EUenborough  refers  to  a  JVtss 


(a)  3  Burr.  1265.  £3;  RexY.  Mead,  2  B.  &  €.  SOS. 

(b)  I  W.  Bla.  349.  (d)  6  East,  196. 

(c)  Doe  Y.  Bidguia2f,4  B,  &  Ald«         (e)  4  B.  &  Aid.  66. 
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I  before  Mr.  Justice  Heath,  where  he  was  him-  iSce*.  ^  pim^ 
self  permitted,  on  that  ground ,  and  on  the  authority  of  ^ 

Wright  ▼•  Littler,  to  give  in  eyidence  that  the  attesting  Stobaat 
witness  to  a  bond,  in  bis  dying  moments,  begged  pardon  DavDim 
of  heaven  for  haying  been  concerned  in  forging  it.  It  is 
clear,  however,  that  the  reports  of  the  case  of  Wright  y. 
Littler  fiimish  no  ground  for  deducing  from  it  90  general 
a  principle.  Mr.  Starkie  adopts,  in  a  note  (a),  the  dictum  of 
Bayley,  J.,  and  says  that,  upon  the  same  principle,  evidence 
has  been  admitted  to  impeach  the  character  of  attesting 
witnesses  who  are  dead,  and  whose  handwriting  is  proved 
to  substantiate  the  instrument.  No  case,  however,  is  to  be 
found  in  the  books  in  which  such  general  evidence  was 
given ;  although,  when  the  character  of  the  attesting  wit- 
nesses has  been  impeached  on  the  ground  of  fraud  in  the 
particular  transaction,  evidence  is  admitted  to  shew  his 
general  good  character :  Doe  d.  Walker  y.  Stepheruan  (6); 
Bishop  of  Durham  y,  Beaumont  {e);  Provis  v.  Reed{d^ 
It  cannot  be  pretended  that  these  declarations  stand  in 
any  degree  on  the  same  ground  as  the  other  cases  in 
which  hearsay  is  admissible, — entries  against  interest,  or  in 
old  books,  or  in  the  course  of  business  or  the  discharge  of 
some  duty  imposed  upon  the  party,  &c.  They  have  none 
of  the  ingredients  which  supply,  in  such  cases,  the  stamp 
of  authenticity,  and  dispense  with  the  vivd  voce  examina- 
tion of  the  witness.  It  is  urged  that  great  inconyenience 
will  ensue  from  the  exclusion  of  such  evidence ;  but  the 
inconvenience  of  admitting  it  is  much  greater.  Suppose, 
in  this  case,  the  witness  Potts  also  had  died  before  the 
trial,  the  same  thing  might  have  been  proved  as  to  him: 
whereas  on  the  whole  it  was  manifest  that  he  did  not  dis^ 
tinctly  deny  his  handwriting,  and  that  in  fact  it  was 
genuine.    Again,  if  APCree  had  been  alive,  and  called, 

(a)  2  Stark.  Evid.  264.  (c)  1  Camp.  207. 

(6)  3  E8P.284 ;  4  Esp.  50.  (d)  5  BiDgh.  436 ;  3M.&  P.4. 
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Sm^  of  PUaSf  he  might  have  rerused  to  answer  the  questions  tending  to 
^^'  criminate  himself.  [Parke,  B.~If  he  had,  they  might 
have  proved  his  declarationsi  if  relevant,  hy  other  evi- 
dence.] If  they  be  admissible,  they  must  be  so  equally  in 
criminal  as  in  civil  cases.  Suppose,  on  an  indictment 
against  A.  for  murder,  the  evidence  went  to  shew  that 
A.  and  B»  were  guilty,  B.  being  dead :  can  it  be  contended 
that  the  declarations  of  B.  that  he  committed  the  murder 
would  be  receivable  in  support  of  the  case  against  A. ! 
Evidence  of  acts  done  by  the  deceased  witness  is  very 
different ;  they  would  be  capable  of  explanation,  but  his 
declarations  are  not  so.  To  admit  them  in  such  a  case, 
will  render  the  rights  of  property  derived  under  solemn 
instruments  most  dangerously  insecure. 

Cresewellf  Sir'G.  Lemn,  and  Addison,  canirh. — The 
arguments  on  the  other  side  do  not  touch  the  real  ground 
on  which  this  evidence  is  admissible.  The  plaintiff  is  un- 
der the  necessity  of  proving  the  signature  of  the  deceased 
witness,  which  is  no  more  than  a  declaration  on  his  part 
that  he  saw  the  party  execute  the  deed ;  that  entitles  the 
defendant  to  use  other  inconsistent  declarations  of  the  same 
witness,  tending  to  shew  that  he  did  not  see  the  party  exe- 
cute. It  is  said  that  the  cases  referred  to  in  support  of  this 
motion  proceeded  on  the  ground  that  the  declarations  were 
made  in  extremis,  and  therefore  under  a  sanction  equiva- 
lent to  that  of  an  oath  :  but  bow  does  that  reason  meet  the 
objection  that  the  party  is  deprived  of  the  opportunity 
of  cross  examination  ?  If  the  plaintiff  is  permitted  to 
prove  declarations  of  M*Cree  to  sustain  the  deed,  the 
defendant  may  use  them  also,  to  impugn  it.  [Lord 
Abinger,  C.  B.~Is  it  not  an  assumption  of  yours  that 
jthe  signature  is  a  declaration  ? — it  is  a  fact.  Parke,  B. 
— Suppose  it  were  a  declaration  not  on  the  deed  ?]  Then 
it  would  not  be  evidence.  [Parke,  B. — ^Tlien  the  evidence 
is  confined  to  the  deed  itself— to  the  fact  of  attestation.] 
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If  the  signature  does  not  amount  to  a  declaration  that  the  ^^\^f''^* 

witness  saw  the  party  sign,  it  amounts  to  nothing.     In 

Wrighi  V.  Littler^  it  is  clear  great  injustice  would  have 

been  done  by  the  exclusion  of  the  evidence.    Nor  was 

the  declaration  in  that  case  a  dying  declaration,  properly  so 

called  !  for  it  does  not  appear  that  the  party  apprehended' 

death  at  the  time  he  made  it.    The  admissibility  of  the 

evidence  was  distinctly  put,  in  argument,  upon  the  ground 

that  it  was  given  to  discredit  the  evidence  arising  from  the 

proof  of  the  witness's  handwriting;   and  that  he  must 

have  been  called  if  living,  and  would  have  overturned  the 

will  by  giving  the  evidence  of   what  his  sister  swore* 

he  owned  to  her.    The  same  reasons  apply  to  the  pre* 

sent  case.     If  M*Cree  had  been  alive,  and   had  been 

called,  he  clearly  might  have  been  cross-examined  as  to 

the  facts  to  which  his  declarations  referred.    The  case 

cited  by  Lord  EUenborough^  in  Aveson  v.  Lord^Kinnaird, 

is  strongly  in  favour  of  the  defendant,  and  adds  to  the 

authority  of  Lord  EUenborough  and  Bayley,  J.,  that  of 

Mr.  Justice  Heathy  who  distinctly  recognised  the  principle 

of  the  admissibility  of  such  evidence,  as  a  substitution  for 

the  cross-examination  of  the  party.     In  The  Bishop  of 

Durham  v.  Beaumont  (a),  also,  Lord  EUenborough  says, 

referring  to  the  case  of  Doe  d.  Stephenson  v.  Walker ^ 

which  was  there  cited — '*  There  the  attesting  witnesses 

whose  character  was  disputed  were  dead,  and  it  was 

properly  held   that   the  party  claiming  under  the  will 

should  have  the  same  advantage  as  if  they  had  been  alive. 

In  that  case  they  must  have  been  personally  adduced  as 

witnesses,  when  their  character  would  have  appeared  on 

their  cross-examination ;  and  being  dead,  justice  required 

that  an  opportunity  should  be  given  to  shew  what  credit 

was  to  be  attached  to  their  attestations  of  the  will.    In 

like  manner  the  Court  of  King^s  Bench  held,  in  the  time 

(a)  1  Campb.  210. 
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Jbeft.  tf  PImm^  of  Lord  Mans  fields  that  evidence  of  the  conduct  of  de* 
>  ceased  witnesses  might  be  received,  to  attract  credit  to 

STOBAftT  their  testimony,  or  to  desiroy  Um  effect!'  And  he  then 
DftTDm.  again  refers  to  the  case  before  Heaiif  J.,  and  says^  *'  This 
oonfession  only  supplied  the  place  of  what  might  have 
beea  obtained  [from  cross-examination,  had  the  witness 
survived;  and  the  propriety  of  admitting  it  was  never 
questioned." — The  question  depends  merely  on  what  is 
the  nature  of  the  evidence  given  on  the  other  side.  That 
is  not  upon  oath,  but  is  permitted  from  the  inconvenience 
which  would  ensue  if  it  were  excluded :  and  therefore  the 
other  party  is  at  liberty  to  give  opposite  evidence  of  the 
same  nature.  Otherwise,  the  witnesses  might  all  go  abroad 
to  avoid  being  examined,  and  yet  the  party  impeaching 
their  credit  have  no  means  of  meeting  Che  evidence  of 
their  mere  hfindwriting. 

Cur.  ado.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 
Parke,  B. — ^ThisTwas  an  action  on  a  covenant  in  a 
mortgage  deed,  to  which  there  was  a  plea  of  nam  est  fat- 
iwUf  tried  before  Lord  Abinger  at  the  last  Summer  Assises 
for  the  county  of  Durham. 

A  man  named  M^Cree,  who  on  the  face  of  the  instru- 
ment appeared  to  be  the  subscribing  witness,  being  dead, 
the  execution  of  the  deed  was  proved  in  the  usual  way, 
by  evidenoe  of  his  handwriting,  and  the  identity  of  the 
defendant  was  shewn  by  proof  of  his.  Mr.  CressweU^  for 
the  defendant,  offered  in  evidence  declarations  of  M^Cree^ 
of  facts  tending  to  prove  that  the  deed  was  a  forgery. 
Lord  Abinger  rejected  them,  and  on  a  motion  in  the.  fol- 
lowing term,  a  rule  nin  for  a  new  trial  was  granted,  which 
has  since  been  arguedi  and  the  Court  (a)  have  taken  time 

(a)  Lord  Abinger,  G.  B.,  Farkty  B.,  BoHand,  B.,  and  Gtcmey,  B. 
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to  consider  the  queetion,  viiich,  like  all  otlien  relatiDg  ta  &«**  rf  Pimu, 
the  rules  of  eTideiicei  is  important.    We  who  heard  Ae 
argument,  ate  all  of  opinion  that  the  evidence  was  properly 
rejected. 

The  general  rule  is,  that  hearsay  evidence  is  not  admis- 
sible as  proof  of  a  fact  which  has  been  stated  by  a  third 
person.  This  role  has  been  long  established  as  a  funda- 
mental principle  of  the  law  of  evidence ;  but  certun 
exceptions  have  also  been  recognised,  some  from  very 
early  times,  upon  the  ground  of  necessity  or  convenience. 
The  simple  question  for  us  to  decide  b,  whether  such  a 
declaration  as  tiiis  be  one  of  the  allowed  exceptions  to  the 
general  rule. 

As  the  plaintiff,  upon  its  appearing  that  the  supposed 
subscribing  witness  was  dead,  was  at  liberty  to  give  secon- 
dary evidence  of  the  execution  of  the  deed,  and  for  that 
purpose  proved  the  handfrriting  of  that  witness  in  the  at- 
testation (which  raises  a  presumption  of  the  due  execu- 
tion  j  otherwise  the  name  could  not  have  been  placed  there), 
there  can  be  no  doubt  but  that  the  defendant  might  abo 
on  his  part  give  evidence  to  rebut  that  presumption  by 
the  proof  of  any  material  ybc/,  tending  to  shew  that  the 
deed  was  not  so  executed  :  such,  for  instance,  as  the  ab- 
sence of  the  alleged  attesting  witness  from  the  place  where 
the  deed  was  stated  to  have  been  signed  at  the  time.  But 
the  question  is,  whether  he  is  to  be  permitted  to  rebut 
this  presumption,  not  by  evidence  otfaciSt  proved  in  the 
ordinary  way,  but  proved  by  deelaraiions  of  the  subscrib- 
ing witness  t  Is  evidence  of  what  the  subscribing  witness 
kas  said  admissible  ? 

It  was  contended  on  the  argument  that  it  was,  and  that 
it  formed  an  exception  to  the  general  rule,  and  on  two 
grounds ;  one  of  them,  which  I  shall  mention  first,  in  or- 
der to  dispose  of  it,  was,  that,  as  the  plaintiff  used  the  de- 
claration of  the  subscribing  witness,  evidenced  by  his  sig- 
nature, to  prove  the  execution,  the  defendant  might  use 
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£f«*.  tf  PUat,  any  declaratbn  of  the  same  witness  to  disprove  it  Th^ 
answer  to  this  argument  is,  that  evidence  of  the  hand« 
writing  in  the  attestation  is  not  used  as  a  declaration  by- 
the  witness,  but  to  shew  the  fact  chat  he  put  his  name  in 
that  place  and  manner,  in  which  in  the  ordinary  course  of 
business  he  would  have  done,  if  he  bad  actually  seen  the 
deed  executed.  A  statement  of  the  attesting  witness  by 
parol,  or  written  on  any  other  document  than  that  offered 
to  be  proved,  would  be  inadmisHble.  The  proof  of  actual 
attestation  of  the  witness  b,  therefore,  not  the  proof  of  a 
declaration,  but  of  a  fact 

The  other  ground;  and  the  principal  one,  on  which  the 
most  reliance  was  placed,  was,  that  it  was  in  the  nature  of 
a  substitute  for  the  loss  of  the  benefit  of  the  cross-exami- 
nation of  the  subscribing  witness,  if  he  had  b^n  alive  and 
personally  examined ;  by  which,  either  the  fact  confessed 
would  have  been  proved ;  or,  if  not,  the  witness  would  have 
been  liable  to  be  contradicted  by  proof  of  his. admission : 
and  it  was  contended  that  every  declaration  was  admissi- 
ble which  might  have  been  given  in  evidence  to  impeach 
the  credit  of  the  witness  himself  on  his  personal  examina- 
tion. 

Let  us  inquire  what  the  authorities  are  in  support  of 
this  exception.  If  we  should  find  them  numerous,  and  of 
long  standing,  we  should  be  bound  to  give  effect  to  them, 
though  we  might  doubt  the  policy  of  introducing  such  a 
departure  from  the  established  rule:  if  we  find  them  few, 
and  of  comparatively  recent  origin,  and  not  supported 
by  the  deliberate  judgment  of  any  Court,  we  ought 
not  to  sanction  the  introduction  of  such  an  exception, 
especially  if  its  convenience  and  practical  utility  be  of  a 
doubtful  nature. 

The  first  case  referred  to  is  that  of  Wrighi  ▼.  Liiiler, 
in  which  it  appeared  that  a  witness  for  the  plaintiff,  on  his 
cross-examination  6y  thedrfendants  counsel,  stated  that  the 
subscribing  witness  to  an  instrument,  the  validity  of  which 
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Its  a  will  foimed  a  part  of  the  defendant's  case,  acknow-  Exeh.ofPkai, 
ledged  in  his  last  illness,  on  producing  as  a  true  document 
a  prior  will  which  he  had  in  his  custody,  that  the  instru- 
ment in  question  was  forged  by  himself.  No  objection 
was  taken  to  the  evidence  at  the  trial.  On  a  motion  for  a 
new  trial,  the  whole  case  was  fully  discussed,  and  the  ap- 
plication was  refused  on  several  grounds ;  amongst  others, 
the  admissibility  of  this  evidence  was  considered,  and  Lord 
Mansfield f  according  to  the  report  in  Burrow^  in  answer 
to  the  objection  that  this  evidence  was  improperly  received, 
says,  ''  it  came  out  upon  their  own  examination^  they  made 
no  objection  to  it  at  the  trial,  and  it  certainly  was  a  circum- 
stance proper  for  the  jury  to  consider."  And  after  allud- 
ing to  the  other  facts,  he  says^— ''  that  the  account  given  in 
the  last  moments  of  the  subscribing  witness  was  proper, 
even  though  it  had  been  upon  an  examination  of  the  plain- 
tiff; and  as  the  account  was  a  confession  of  a  great  enor- 
mity, and  as  he  could  be  under  no  temptation  to  say  it,  but 
to  do  justice  and  ease  his  conscience,  he  was  of  opinion 
that  it  was  proper  to  be  left  to  the  jury ;  but,  indepen- 
dently of  that  declaration,  he  thought  fraud  and  forgery 
were  apparent." 

From  this  report  it  is  clear,  that  Lord  Mansfield  by  no 
means  lays  it  down  distinctly  as  an  established  rule  of  evi- 
dence, that  such  a  declaration,  even  when  made  in  ex- 
tremis^ is  admissible.  If  it  had  been  in  his  opinion  a  rule 
of  law,  that  such  statements  were  evidence,  it  is  not  likely 
that  he  would  have  assigned  so  many  other  reasons  for 
refusing  a  new  trial :  and  if  we  look  at  the  report  of  the 
same  case  in  Sir  William  Blackstone^s  Reports^  that  im- 
pression is  confirmed ;  for  his  lordship  is  stated  to  have 
declared  distinctly,  that  no  general  rule  could  be  drawn 
from  itj  and  that  unless  manifest  injustice  had  been  done 
in  the  whole  case,  there  was  no  ground  for  a  new  trial. 
On  the  authority  of  this  case,  Mr.  Justice  Heathy  at  Nisi 
Prius,  admitted  evidence  that  the  attesting  witness  in  his 

VOL.  I.  XT  M.  W. 
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Bgeh.  rf  Pleat,  dying  moments  begged  pardon  of  Heaven  for  having  been 
concerned  in  forging  the  bond  or  will:  and  Lord  Ellens 
borough^  who  states  that  decision,  and  apparently  with 
approbation,  twice,  in  6  East^  195,  and  1  Camp. Z\\,  says 
that  it  was  admitted  on  the  ground,  that  as  the  subscrib- 
ing witness  might  have  been  cross-examined  as  to  the  fact, 
his  declaration  of  the  fact  might  have  been  proved,  in  con- 
tradiction to  the  presumption  of  a  due  execution  of  the 
bond  from  the  proof  of  the  handwriting  of  the  subscrib- 
ing witness ;  and  he  also  adds,  that  the  propriety  of  the 
reception  of  the  evidence  was  not  questioned. 

This  ruling  of  Mr.  Justice  Heath  was  also  referred  to 
by  Mr.  Justice  Bayley  in  Doe  v.  Ridgway^  where  be  says 
'*  that  the  case  of  the  subscribing  witness  seems  to  be 
founded  on  the  principle,  that  the  defendant  ought  not  to 
be  deprived  of  the  advantage  of  such  evidence  of  contra- 
diction by  the  death  of  the  witness." 

Such  is  the  state  of  the  authorities  on  this  subject,  which 
are  very  limited  indeed  in  point  of  number :  and  when  it 
is  considered  in  how  qualified  a  manner  the  opinion  of  Lord 
Mansfield,  the  origin  and  foundation  of  the  others,  is  ex- 
pressed ;  and  when  it  is  recollected  that  both  then  and  at 
the  time  of  the  Nisi  Prius  trial  before  Mr.  Justice  Heath, 
an  opinion  prevailed  (which  is  now  properly  exploded), 
that  any  declaration  in  extremis  was  admissible,  on  the 
ground  that  the  solemnity  of  the  occasion  was  equivalent 
to  a  declaration  on  oath,  which  consideration  certainly  had 
an  influence  on  the  mind  of  Lord  Mansfield  at  least,  it  is 
impossible  to  say  that  there  is  any  such  weight  of  autho- 
rity, however  great  our  respect  for  the  eminent  Judges 
whose  names  have  been  mentioned,  as  to  induce  us  to  hold 
that  this  case  is  established  and  recognised  as  an  excep* 
tion  from  the  great  principle  of  our  law  of  evidence,  that 
facts,  the  truth  of  which  depends  on  parol  evidence,  are  to 
be  proved  by  testimony  on  oath. 

If  we  had  to  determine  the  question  of  the  propriety  of 
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admittipg  the  proposed  evidence,  on  the  ground  of  conve-  ^'<?^  rf  ^feat, 
nience,  apart  from  the  consideration  of  the  expediency  of  ^ 

abiding  by  general  rules,  we  should  say  that  it  was  at  the  Stobart 
least  very  doubtful,  whether,  generally  speakuig,  it  would  Drtdbn. 
not  cause  greater  mischief  than  advantage  in  the  investi* 
gation  of  truth.  An  extreme  case  might  occur,  as  there 
seems  to  have  done  before  Mr.  Justice  Heath,  where  the 
exclusion  of  evidence  of  a  death-bed  declaration  would 
probably  have  been  the  exclusion  of  one  mode  of  discover- 
ing the  truth.  The  same  may,  perhaps,  be  said  of  all  so- 
lemn assertions  in  extremis  by  deceased  witn^^aes.  But, 
on  the  other  hand,  if  any  declarations  at  any  tim$  from  the 
mouth  of  subscribing  witnesses  who  are  detad  are  to  be 
admitted  in  evidence,  (and  you  caimot  stop  short  of  th(it, 
for  no  one  contends  that  the  exception  is  to  be  cotjfined  to 
death-bed  declarations,  and  if  so  confined,  the  evidence 
would  be  inadmissible  in  the  present  case),  the  result 
would  be,  that  the  security  of  solemn  instruments  would 
be  much  impaired.  The  rights  of  parties  under  wills 
and  deeds  would  be  liable  to  be  afiected  at  remote 
periods^  by  loose  declarations  of  attesting  witnesses, 
which  those  parties  would  have  no  opportunity  of  con- 
tradicting, or  explaining  by  the  evidence  of  the  wit- 
nesses themselves.  The  party  impeaching  the  validity 
of  the  instrument  would,  it  is  true,  have  an  equivalent 
for  the  loss  of  his  power  of  cross-examination  of  the 
living  witness ;  but  the  party  supporting  it  would  have 
none  for  the  loss  of  his  power  of  re-examination.  We 
cannot  help  feeling,  therefore,  that  it  is  at  least  very  doubt- 
ful whether  the  establishment  of  such. an  exception  would 
be  productive  of  any  advantage :  and  when  the  great  be- 
nefit to  the  administration  of  justice,  of  abiding  by  general 
rules  and  acting  upon  general  principles,  is  taken  into  con- 
sideration, we  feel  no  doubt  but  that  it  would  be  ineitpe- 
dient  to  sanction  this  additional  exception  to  the  establish- 
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Exeh.  of  PUoi,  ed  rule  ot  eyidence.    We  therefore  think  the  rule  for  a 
new  trial  must  be  discharged. 

Rule  discharged. 


Ballinger  v.  Ferris. 

Aeonttibiewho  T/RESPASS  for  assaulting  and  imprisoning  the  plam* 
StTCTitSy,  ^'^»  *"^  detaining  him  in  custody  until  he  delivered  up  a 
tHrndfidebcUtr-  certain  horse,  (and  in  another  count,  until  he  paid  the  sum 

ing  that  he  his  ^  '^ 

oommitted  an  of  S«.)i  in  order  to  procure  his  discharge.     Plea,  not 

^IZS^'  guilty.    At  the  trial,  before  TFJtfinmt,  J.,  at  the  kstMon- 

7 ftsoL^r*  moti/A  Assizesi  the  facts  appeared  to  be  as  follows.    The 

cso.uendtkd,  plaintiff,  who  was  a  waggoner,  was  driving  a  timber  wag- 

iectioii,to  ooUoe  gon,  on  the  Srd  of  Auguii^  1836,  out  of  the  street  at  Chep* 

tiboa^h°he*did  *^^^  '^^^  ^^  dock-yard  there,  and,  either  by  negligence  or 

not  aee  the  ai-  inadvertence,  overturned  a  donkey-cart  which  stood  in  the 

iMed  trenMAs 

committed,  and  Street,  close  to  the  Wall,  and  injured  both  the  cart  and  tlie 
ofany^mpbJnt  ^*B.  Some  pcrsons  who  stood  by  laid  hold  of  the  plsintiff 
nude  to  ^"?^T  to  detain  him,  and  about  ten  minutes  afterwards  the  de- 
inroperty  in-  fendaut,  who  was  a  police  constable  appointed  for  the 
^"'^  town  of  Chepiiow  under  a  local  act  of  Parliament,  took 

him  into  custody,  and  he  was  taken  to  a  lock-up  house, 
and  detained  there  about  an  hour,  until  he  gave  up  one  of 
the  horses  of  his  team  as  a  security  for  the  satisfaction  of 
the  damage  done.  The  plaintiff  afterwards  attended  be- 
fore a  magistrate,  when  he  was  ordered  to  pay  the  sum  of 
21.  for  the  damage ;  and  that  sum  being  paid,  the  horse 
was  restored  to  him.  For  the  defendant  it  was  contended, 
that  he  was  entitled,  under  the  Malicious  Trespass  Act» 
7  &  8  Geo.  4,  c.  SO,  s.  41,  to  notice  of  action ;  and  Beechey 
Y.  Sides  {a)  was  relied  on.  The  learned  Judge  was  of 
opinion  that  notice  was  not  necessary,  inasmuch  as  the 
defendant  did  not  see  the  alleged  trespass  committed,  and 
(a)  9B.  &  G.806;  4  Man.  &  R.  634. 
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there  was  no  proof  of  any  complaint  made  to  him  by  the  ^^.£f^^' 
owner  of  the  cart;  and  he  stated  to  the  jury  that  the  de-  ^ 

fendant  was  not  justified  in  imprisoning  the  plaintiff,  and     Ballinobr 
left  it  to  them  to  say  to  what  damages  the  plaintiff  was       Fekrii. 
entitled:  but  reserved  leave  to  the  defendant  to  move 
to  enter  a  nonsuit    The  jury  found  for  the  plaintiff, 
damages  one  farthing. 

In  Easter  Term,  Ludlow,  Seijt.,  having  obtained  a  rule 
niii  for  a  nonsuit,  pursuant  to  the  leave  reserved, 

Greaves  now  shewed  cause. — The  defendant  was  not 
entitled  to  notice  of  action.  This  arrest  was  altogether 
illegal  in  the  first  instance.  The  7  &  8  Geo.  4,  c.  SO,  s.  38, 
allows  the  apprehension  of  the  party  without  a  warrant 
only  where  he  is/ound  committing  any  offence  against  the 
act ;  and  for  the  purpose  of  forthwith  taking  him  before 
some  neighbouring  justice.  Now  here,  assuming  the  act 
to  have  been  wilful,  not  only  did  not  the  policeman  find 
the  plaintiff  in  the  commission  of  it,  but  there  was  no  proof 
of  any  information  given  to  him  by  the  party  aggrieved. 
In  RexY.  Curran  (a),  which  was  a  decision  on  the  Larceny 
Act,  7  &  8  Geo.  4^  c.  89,  s.  68,  where  the  same  words  are 
used,  it  was  held,  that  if  the  party  apprehending  did  not  see 
the  offender  in  the  actual  commission  of  the  offence,  or  was 
taking  him  to  any  other  place  than  before  a  magistrate,  his 
killing  such  party  would  not  be  murder.  And  as  the  first 
arrest  was  illegal,  all  the  subsequent  detention  was  so  too; 
and  also  because  it  was  not  for  the  purpose  of  taking  the 
plaintiff  forthwith  before  a  justice.  But  there  was  no 
wilful  and  malicious  act  done  which  justified  any  interfer- 
ence at  all.  [Alderson,  B. — In  Beechey  v.  Sides,  (which 
was  a  decision  on  this  act).  Lord  Tenterden  says — '*  It 
has  uniformly  been  held,  that  where  a  party  bond  fide  be- 
lieves or  supposes  he  is  acting  in  pursuance  of  an  act  of 
Parliament,  he  is  within  the  protection  of  such  a  clause.*'] 

(fl)3C.&P.397^ 
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Exch,  of  Pleat,  In  that  case  the  defendant  was  the  owner  of  the  pre- 
misesy  saw  the  plaintiff  committing  the  act,  and  gkve  ah 
express  charge  to  the  constable.    The  true  distinction  is 
not  whether  the  party  is  acting  band  fide—iox  he  may  act 
bond  fide,  and  yet  not  be  entitled  to  notice — bat  there  must 
be  some  one  actdone  which  was  within  the  scope  of  his  juris- 
diction or  authority^  and  which  he  was  entitled  to  do.  The 
protection  does  not  apply  where  the  party  is  altogether  a 
wrong-doer,  but  where,  acting  generally  within  his  an&o^ 
rity,  he  may  have  varied  from  it  in  some  respects.     If  not, 
this  defendant  would  be  equally  entitled  to  notice  whether 
the  arrest  were  an  hour  or  a  day  afterwards.     [Jlderson, 
B. — In  Beechey  v.  Sides,  no  part  of  the  act  done  was 
within  the  authority ;  but  the  judgment  proceeded  on  the 
ground  that  the  defendant  bond  fide  believed  that  he  was 
acting  under  the  authority  of  the  act.]    But  here,  there 
was  no  information  given  by  any  party  who  saw  the  injury 
done.    In  Cook  v.  Leonard  (a).  Bay  ley,  J.,  says — *'  If  an 
oflScer  does  any  act,  part  of  which  is,  and  part  of  which  is 
not,  authorised  by  the  statute,  the  mere  excess  of  autho- 
rity does  not  deprive  the  oflScer  of  that  protection  which 
is  conferred  upon  those  who  act  in  execution  of  it ;  but 
where  there  is  a  total  absence  of  authority  to  do  any  part 
of  that  which  has  been  done,  the  party  is  not  entitled  to 
that  protection."  That  case  is  a  strong  authority  in  favour 
of  the  plaintiff.    Where  a  constable  acted  without  a  war- 
rant, and  not  on  his  own  view,  he  was  held  not  to  be  enti- 
tled to  the  protection  of  the  24  Geo.  2,  c.  44,  s.  8 :  Postle- 
ihwaiie  v.   Gibson  (6),  Parion  v.  Williams  (c).      [Lord 
Abinger,  C.  B. — No  doubt  of  that;  all  turns  on  the  words 
of  the  7  &  8  Geo.  4.    Alderson,  B. — Surely  the  constable 
must  be  entitled  to  notice  when  he  is  in  the  wrong;  when 
he  is  in  the  right  he  does  not  need  it]    But  not  when  be 
is  totally  in  the  wrong. 

(a)  6  B.  &  G.  351 ;  9  D.  &  R.         {b)  dEsp.  226. 
339.  (c)3B.&Ald.d30. 
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Ludlow,' Sld^t.,  {WhAieley  with  him),  «0Nlrd.^bmay  Sgeh.o/Phat, 
be  admitted  that  the  defendant  acted  illegally ;  the  only 
qoestion  is,  whether  he  did  not  so  act  under  circumstances 
which  gave  him  a  reasonable  ground  for  believing  that  he 
Iras  acting  bond  fide  in  pursuance  of  the  statute  \  which 
is  the  criterion  laid  down  by  Lord  TenUrden  in  Beechey 
V.  Sides,  But  the  learned  judge  ruled  without  qualifica- 
tion that  the  defendant  acted  illegally,  and  left  to  the  jury 
only  the  question  of  damages.  There  can  be  no  doubt 
that  the  injury  committed  by  the  pkintiff  was  wilful  and 
malicious  within  the  meaning  of  the  statute.  [He  was 
then  stopped  by  the  Court.] 

Lord  AbinoeRi  C.B.-^The  Court  are  all  of  opinion 
that  the  i^e  should  be  absolute.  It  may  be  taken  that 
the  officer  acted  illegally ;  but  the  question  is,  whether  he 
acted  in  pursuance  of  a  supposed  authority  given  by  the 
act  of  parfiament.  To  enter  into  very  nice  distinctions, 
for  the  purpose  of  shewing  that  the  act  was  quite  precisely 
within  the  scope  of  the  authority,  would  be  very  invidious, 
and  very  disastrous  to  public  officers.  In  this  case  it  is 
clear  that  the  officer  must  have  been  close  by  when  the 
act  Was  done ;  whether  he  was  within  sight  or  not  does  not 
appear :  then  some  sort  of  statement  having  been  made  to 
him  by  some  person  who  saw  the  act  done,  he  takes  the 
plaintiff  into  custody,  and  detains  him  for  a  short  time,  until, 
a  horse  being  delivered  up  as  a  security  for  satisfiEtction  of 
the  damage,  he  is  discharged  firom  custody.  It  is  ques- 
tionable whether  the  injury  arose  from  negligence,  and  it 
might  not  therefore  be  within  the  act ;  the  by-standers, 
however,  evidently  thought  it  was  nudicioua,  for  tfaqr  laid 
hold  of  the  plaintiff  to  detain  him  in  consequence.  Then 
it  seems,  although  the  defendant  might  be  mistaken,  that 
he  meant  to  act  under  the  act  of  parliament ;  and  the  very 
moderate  damages  given  by  the  jury  show  their  opinion 
that  he  acted  bond  fide.    We  should  take  away  the  pro- 
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Egek,  ^  Pkat,  tecdon  giren  by  the  statute,  if  we  were  to  say  that  where 
there  is  a  doubt  as  to  the  authority  of  the  party^  but  none 
as  to  his  motives,  he  should  not  have  the  opportunity 
which  the  legislature  designed  to  give  him,  of  tendering 
amends.  The  very  purpose  for  which  the  act  gives  him 
that  opportunity  supposes  him  unable  to  justify  the  facts ; 
he  requires  notice  that  he  may  tender  amends.  We 
think  it  is  clear  that  the  defendant  acted  under  the  sup* 
posed  authority  of  the  statute. 

BoLLAND,  B.,  concurred. 

Alderson,  B. — ^It  is  clear  also  that  under  s.  41  of  the 
same  act,  the  plaintiff  would  not  have  any  costs,  because 
there  is  no  certificate  of  the  Judge's  approbation. 

GuRNBT,  B.,  concurred. 

Rule  absolute. 


Norton's  Bail. 

itisnotneces-  XN  this  csMf  J.  JcTvU  objected  to  the  justification  of 
•^oe  of  jQi^  town  bail,  on  the  ground  that  the  notice  of  bail  did  not 
^^ufe^'  state  whether  the  bail  would  justify  in  person  or  by  affi- 
bau  intend  to  davit  But  the  Court  over-ruled  the  objection,  and  the 
or  by  aflidivic.    bail  justified.    He  then  applied  to  the  Court  that  the 

costs  of  justification  might  not  be  aUowed,  on  the  above 

ground. 

Pee  Curiah. — ^That  is  no  ground  of  exemption.  The 
bail  have  justified  as  to  the  property  mentioned  in  thia 
notice. 
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Exek.  ff  Pleoit 
1836. 

Doe  d.  Read  v.  Roe. 

rVlGHTMAN  moYed  for  judgment  against  the  casual  An  affidavit, 
ejector,  on  an  affidavit  stating  that  the  copy  of  the  de-  J^y°ff^V  de- 
claration bad  been  delivered  to  a  servant  of  the  tenant  in  cJAradon  in 
possession,  who  was  left  in  care  of  the  premises.     [Lord  been  deUveied 
Abinger,  C.  B.-^^That  is   not  enough ;  the  tenant  may  |be^^7n°in^ 
have  had  no  notice  of  it.]    Perhaps  the  Court  will  grant  JJJJJ^ft**^' ^^** 
a  rule  to  shew  cause,  and  if  the  tenant  has  had  no  notice,  of  the  premiaes, 
he  may  state  that  by  affidavit,      ^  move  for/udg- 

ment  againit 
the  caaoal 

Lord  Abinger,  C.  B.— The  tenant  may  shew  cause,  •jector,  and  the 
and  say  that  your  affidavit  does  not  shew  that  he  has  had  even  grant  a 
any  notice  of  it.     You  must  go  further,  and  shew  that  the  "J^^on^^iidi 
servant  has  authority  to  receive  papers  and  letters  for  thfe  »"  affidavit, 
tenant 

Rule  refused. 


MusPRATT  0.  Gregory. 

X  RESPASS  for  taking  and  detaining  a  boat  or  vessel  Salt  was  numn- 

of  the  plaintiff,  called  a  flat.  JT^S  Sd  .t 

The  plea  set  out  at  length  an  indenture  dated  1 9th  April,  ^^^^  ^  ^^ 

18S0,  being  a  grant  by  one  FF.  Fumival  of  several  annuities  ned  away  in 
issuing  out  of  certain  salt  works,  situate  at  Wharton^  in  the  chuen,  which'* 
county  of  Cheiter,  to  F.  Kemble  and  F.  Lock,  as  trustees  for  p*?^^  ofj^ing 
the  several  annuitants ;  and  stated  that  the  boat  or  vessel  of  !°^^^  ^^  '< 

into  a  cut  or 

the  plaintiff  in  the  declaration  mentioned,  being  in  a  cer*  canal  on  the 
tain  cut  or  canal,  part  of  the  premises  in  the  said  inden-  munkating  with 
ture  mentioned,  upon  which  the  several  annuities  were  »?"*>**«  pa^Jg*- 

'     ^  uon.    The  boat 

charged  or  chargeable,  and  out  of  which  they  were  yearly  of  the  plaintiff, 

an  alkali  manu- 
facturer, wat 
lying  in  this  cut  or  canal  for  the  purpose  of  receiving  and  carrying  away  salt  bought  by  him  for 
the  purposes  of  his  manu&cture: — Htld,  (Parke,  B.,  diuentiente),  that  she  was  not  priTileged  from 
distress  for  arrears  of  an  annuity  issuing  out  of  the  land  on  which  the  salt  works  were  erected, 
and  granted  by  the  manufocturer  and  scUer  of  the  salt. 
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Etch,  of  PieoM,  issuing  and  payable,  the  defendant,  at  the  said  time  when 
&Cm  as  the  servant  and  bailiff  of  the  said  F.  Kemble  and 
F.  Lockf  and  by  their  command,  seised  and  took  the  said 
boat  or  vessel,  so  then  being  and  lying  in  the  said  cut  or 
canal^  &c.,  as  and  for  a  distress  for  the  arrears  of  the  said 
annuities,  &c.  &c. 

Replication,  that  before  any  of  the  said  times  when  &c«, 
the  plaintiff  was,  and  thence  hitherto  hath  been  and  still 
is,  a  manufacturer  and  trader  and  dealer  in  certain  alka- 
lie9,  to  .wit,  a  certain  alkali  called  black  ash,  and  a  cer- 
tain other  alkali  called  white  ash,  and  during  all  the  time 
aforesaid  has  exercised  and  carried  on  such  manufacture, 
trade,  and  dealing  as  aforesaid^  to  wit,  at  certain  premises 
.of  him  the  plaintiff  in  the  county  oi  Lancaster;  and  during 
all  the  time  aforesaid,  he  the  plaintiff  hath  from  time  to 
time  made  and  manufactured  divers  great  quantities  of 
such  alkalies,  and  dealt  in  and  sold  the  same  as  aforesaid, 
which  said  manufacture,  trade,  and  dealing,  was  a  useful 
manufacture,  Ac,  and  of  great  benefit :  and  the  plaintiff 
further  says,  that  for  the  purpose  of  such  manufacturing 
and  making  such  alkalies  as  aforesaid,  great  quantities  of 
salt  are  required,  which  are  used  in  the  making  and  manu- 
facturing such  alkali  as  aforesaid;  and  that  during  all  the 
time  aforesaid,  the  plaintiff  had  occasion  for  and  required 
great  quantities  of  salt  for  such  purposes  aforesaid ;  and 
that  the  plaintiff,  for  a  long  time  before  any  of  the  times 
when  &C.,  was  used  and  accustomed  from  time  to  time  to 
use  and  employ  the  said  boat  or  vessel  in  the  declaration 
mentioned,  for  the  purpose  of  and  in  bringing,  fetching, 
and  carrying  divers  great  quantities  of  salt  to  the  plain- 
tiff's premises,  to  be  used  by  him  in  such  manufacture  as 
aforesaid,  from  the  salt  works  hereinafter  mentioned,  which 
said  salt  was,  during  all  that  time,  from  time  to  time  re- 
ceived in  and  by  such  boat  in  the  said  cut  or  canal,  at  the 
place  in  which  she  was  so  seized  and  taken  as  aforesaid, 
and  thence  was  carried  in  and  by  the  said  boat  down  the 
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«aid  cut  or  canal  into  a  certain  river  or  narigation,  and  Back  of  PUa^ 
thence  by  certain  other  rirers  and  navigations  to  the  plains- 
tiff's  said  premises:  and  the  plaintiff  further  says,  that 
long  before  the  said  F.  Kemble  and  F.  Lock,  or  either  of 
them,  had  anything  or  any  interest  or  rent  in  or  out  of  the 
siud  premises  in  the  plea  mentioned,  or  any  of  them,  and 
before  the  making  of  the  said  indenture  of  &c.,  to  wit,  on 
the  let  of  April,  1830,  the  said  W.  FumiwUt  being  so  as 
aforesaid  interested  in  and  possessed  of  the  said  premises 
in  the  plea  in  that  behalf  mentioned,  made  and  erected 
certain  salt  works,  to  wit,  the  said  works,  in  and  upon  the 
said  premises  in  the  plea  mentioned,  and  near  and  ck>se  to 
the  said  place  where  the  said  boat  was  so  seized  as  afore- 
said ;  and  the  said  fV.  F.,  to  wit,  then,  for  the  purpose  of 
enabling  the  subjects  {a)  of  this  realm  who  should  have 
occasion  to  purchase  salt  at  the  said  salt  works,  to  fetch 
the  same  therefrom,  and  to  receive  the  same  there,  and  to 
carry  the  same  away  in  boats,  and  for  the  purpose  of  eni- 
abling  the  tenants  and  occupiers  of  the  said  premises  and 
salt  works  to  have  the  charge  and  loading  of  such  boats, 
did  make,  dig,  and  cut  the  said  cut  or  canal  in  the  plea 
mentioned,  near  and  close  and  up  to  the  said  salt  works, 
and  which  said  cut  and  canal  communicated  with  a  certain 
river  or  narigation,  being  a  public  high  road :  and  the  said 
W.  F.,  and  the  tenants  and  occupiers  of  the  said  premises 
and  salt  works,  always  since  the  erection  of  the  said  salt 
works,  and  the  digging  and  making  the  said  cut  or  canal, 
from  time  to  time  made  and  manufactured  salt  there, 
to  wit,  on  the  premises  in  the  plea  mentioned,  and  sold 
and  disposed  of  the  same  there  as  an  article  of  trade  and 
merchandiase,  and  delivered  and  supplied  such  salt  so  made 

(a)  On  the  hearing  of  the  argu-  and  by  consent,  the  replication 

ment,   it  was  suggested  by  the  was  amended,  by  reading  <'tf// the 

Court  that  it  did  not  appear  with  subjects  of  this  realm,  &c. ;"  and  in 

sufficient    certainty  from    these  asubsequent  paragraph,  "  a// per- 

words,  that  the  manufacture  and  sons,  &c." 
sale  of  the  salt  was  a  public  trade ; 
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&rth.  rfPUtat  to  [all]  persons  desirous  of  buying  and  taking  away  the 
same  in  boats,  at  the  said  place  in  the  said  cut  or  canal 
where  the  said  boat  was  when  she  was  so  seized  as  afore^ 
said,  and  such  persons  have  always  during  the  time  last 
aforesaid  taken  away  the  same  in  their  said  boats  along 
the  said  cut  or  canal :  and  the  plaintiff  further  says,  that 
shortly  before  the  said  time  when  &c.  in  the  declaration 
mentioned,  having  occasion  for  salt  for  the  purposes  of  his 
said  manufacture,  he  did,  in  order  to  get  salt  for  the  pur- 
poses aforesaid,  send  and  take  his  said  boat  or  vessel  into 
the  said  cut  or  canal  to  the  said  salt  works,  to  a  part  of 
the  said  cut  or  canal,  being  the  place  where  salt  so  made 
on  such  premises  as  aforesaid  was  at  that  time  usually  sold 
and  delivered  by  tbe  tenants  and  occupiers  of  the  said  salt 
works  and  premises  to  persons  buying  salt,  and  fetching 
and  taking  away  the  same  in  boats  from  the  said  salt 
works:  and  the  plaintiff  says,  that  at  the  time  of  the  seiz« 
ing  and  taking  and  carrying  away  the  said  boat  as  in  the 
said  declaration  mentioned,  the  said  boat  was  in  the  said 
cut  or  canal  for  a  temporary  purpose  only,  and  for  the 
benefit  of  trade  and  manufacture,  to  wit,  for  the  purpose 
of  obtaining,  receiving,  and  taking  the  salt  from  the  said 
salt  works,  and  the  tenants  and  occupiers  thereof  as  afore« 
said,  to  be  carried  to  the  said  manufactory  and  premises 
of  the  plaintiff,  and  there  to  be  used  in  the  said  manufac- 
ture as  aforesaid,  and  for  the  purposes  of  the  plaintiff's  trade 
and  manufacture  as  aforesaid;  and  that  the  said  boat  had 
not  then  been  or  remained  there,  or  upon  any  of  the  pre** 
mises  in  the  plea  mentioned,  for  any  long  or  unreasonable 
time  in  that  behalf,  for  that  purpose,  or  for  any  other  pur- 
pose; and  the  plaintiff  during  all  the  time  aforesaid  was  a 
stranger,  and  not  privy  to  any  of  the  parties  or  persons  in 
the  plea  mentioned,  or  any  or  either  of  them,  in  estate  or 
otherwise,  and  had  not,  during  any  of  the  tunes  aforesaid, 
any  notice  or  knowledge  of  the  said  deeds,  rent-charges, 
or  arrears  of  rents,  or  of  amy  of  them ;  and  the  said  boat 
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or  vessel  being  in  the  said  cut  or  canal  for  such  temporary  £xcA.  of  Pkat, 
purpose  as  aforesaid,  and  for  the  benefit  of  trade  and  ma*     ^  *^*    . 
nufacture  as  aforesaid,  the  defendant^  at  the  said  time     Muspratt 
when  &c.>  wrongfully  committed  the  said  trespasses)  &c.     ^^  ^' 
Verification. 

General  demurrer  and  joinder.  The  point  stated  for 
argument  in  the  margin  on  behalf  of  the  defendant  was, 
that,  under  the  circumstances  disclosed  in  the  replication, 
the  boat  was  not  privileged  from  distress. 

The  case  was  argued  in  Easier  Term,  by 

W.  H.  Watson,  in  support  of  the  demurrer. — ^The  plain- 
tifi^s  boat  was  not  under  the  circumstances  privileged  from 
distress.  All  the  cases  in  which  such  privilege  has  been 
allowed,  stand  on  the  ground  of  public  convenience.  The 
principle  is  thus  stated  by  Dallas,  C.  J.,  in  Gilman  v. 
Elton  (a) :  **  On  the  principle  of  public  convenience,  a 
rule  has  been  adopted  in  favour  of  trade  and  commerce ; 
and  as  the  landlord  is  protected  under  the  general  right 
of  distraining,  so  goods  of  a  certain  description,  and  in 
certain  situations,  are  protected  in  favour  of  trade  and 
commerce.  The  exception  has  been  clearly  laid  down : — 
'  Goods  delivered  to  any.  person  exercising  a  public  trade 
or  employment,  to  be  carried,  wrought,  or  managed  in  the 
way  of  his  trade  or  employ,  are,  for  that  time,  under  a 
legal  protection,  and  privileged  from  distress  for  rent  (6). ' " 
Now,  the  present  is  merely  the  case  of  a  party  sending  his 
boat  for  goods  for  his  own  private  and  individual  conve- 
nience :  it  is  not  sent  to  be  carried,  wrought,  or  managed. 
[Alderson,  B. — So,  where  a  horse  is  sent  to  a  smith's  shop 
to  be  shod,  it  is  for  the  private  convenience  of  the  party 
sending].  But  the  horse  must  be  sent  there  for  that  pur- 
pose; and  the  trade  of  a  farrier  is  a  publicly  recognised 
trade;  he  had  a  lien  at  common  law;  and  that  will  be  found  to 

(a)  3  Brod.  &  B.  80  ;  6  Moore,  (b)  Gisboum   v.  Hunt,  Salk. 

243.  250. 

vol..  I.  U  U  M.  W. 
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^^\^R^^'  have  been  the  case  in  all  the  instances  where  the  privilege 
^  has  been  allowed,  when  they  come  to  be  examined.     The 

MuspRATT  right  of  lien  in  the  tradesman,  and  the  privilege  of  the 
Gregory,  goods  from  distress,  are  almost  in  effect  convertible  terms. 
In  Gisboum  v,  Hurst^  the  privilege  is  stated  to  belong  to 
goods  delivered  to  any  person  exercising  a  public  trade, 
to  be  carried,  wrought,  or  managed,  &c.  Here  the  boat 
was  not  delivered  to  any  person  at  all,  but  remained  in 
the  control  of  the  plaintiff  by  his  servant.  In  that  case, 
goods  delivered  to  a  carrier  were  held  privileged,  on  the 
express  ground  that  his  is  a  public  trade.  On  the  same 
ground,  goods  landed  at  a  wharf,  and  deposited  there  till  an 
opportunity  for  sale  occurred,  were  held  privileged  from  dis- 
tress for  rent  due  for  the  wharf.  Thompson  v.  Mashiier  (a). 
[Parke,  B. — A  horse  going  to  a  public  market  is  not  deli- 
vered to  be  carried,  wrought,  or  managed  :  yet  he  is  pro- 
tected (6).  Lord  Abinger,  C.  B. — The  question  in  all 
these  cases  appears  to  be,  whether  the  trade  is  so  carried 
on  as  that  the  goods  of  other  persons  are  necessarily  to  be 
seen  on  the  premises — whether  it  be  a  trade  which  con- 
sists in  receiving  the  goods  of  other  persons].  In  Rede 
V.  Burley  (c),  where  wool  was  put  by  a  clothier  .to  a  spin- 
ner to  spin,  and  the  clothier  came  with  a  horse  to  carry 
away  the  yam,  and  because  the  spinner  had  no  beam  or 
weights  to  weigh  it,  the  clothier  and  spinner,  by  leave  of  a 
neighbour,  who  had  a  beam  and  weights  in  his  house, 
brought  the  horse  thither,  and  entered  to  weigh  the  yam, 
and  while  they  were  there,  the  landlord  of  the  house 
distrained  the  horse  and  the  yarn  for  his  services — it 
was  held  that  they  were  not  distrainable;  but  that  also 
was  on  the  ground  that  the  trade  of  a  clothier  is  pro  bono 
publico^  and  the  weighing  a  necessary  part  of  the  trade. 

(a)  8  Moore,  260  ;   I   Bing.      260;  2  Vent.  50;   2  Lutw.  1161. 
283.  {c)  Gro.  Elix.  649, 596  ;  Noy's 

(6)  Fowkes  v.  JoycCf    3  Lev.      Rep.  68. 
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So,  in  Adams  v.  Grane  (a),  goods  sent  to  an  auctioneer  for  ^*^;3l/''"' 
sale  were  held  privileged;  for  he  is  only  a  factor  of  a 
peculiar  kind,  and  his  also  is  a  public  recognised  trade. 
The  case  of  Fowkes  y.  Joyce ,  which  extended  the  exemp- 
tion to  cattle  in  their  way  to  market,  has  been  questioned  ; 
and  there  relief  was  given  in  equity,  on  the  ground  of 
fraud.  Wood  v.  Clarke  (b)  is  another  authority  in  favour 
of  the  defendant;  because  there,  machinery  delivered  to  a 
weaver  to  be  used  in  his  house  for  the  manufacture  of 
materials  also  delivered  to  him,  was  held  not  to  be  pro- 
tected. So  the  boat  here  was  only  the  machine  by  which 
the  goods  were  to  be  conveyed  ;  and  it  was  not  in  use  at 
the  time  of  the  seizure.  It  is  not  necessary  that  such 
vehicles  should  wait  on  the  premises  of  the  tradesman. 

Crompion^  coii/rd.^-The  greatest  inconvenience  and  in- 
jury must  result  to  trade,  if  the  protection  is  not  to  be 
allowed  in  such  a  case  as  this :  and  the  argument  ab  in- 
convenieniif  in  general  the  weakest,  is  here  the  strongest 
argument  that  can  be  applied;  because  the  privilege 
exists  only  on  the  ground  of  the  convenience  of  trade.  It 
is  said  that  it  is  not  necessary  for  vehicles  of  this  kind  to 
wait  upon  the  premises  subject  to  the  rent  charge ;  but 
how  otherwise  are  they  to  carry  home  the  produce  of  the 
manufacture  ?  At  extensive  works,  such  as  salt-works,  it 
must  continually  happen  that  they  must  wait  for  their  turn 
to  be  loaded.  So  at  coal-works,  a  number  of  carts  are 
continually  to  be  seen  waiting  to  be  loaded,  the  horses 
being  put  by  for  the  time.  So  at  a  wharf — and  it  may 
be  fairly  said  that  this  is  a  wharf  within  the  meaning  of 
the  rule — the  vessels  must  wait  to  receive  their  cargo  in  their 
turn.  Nothing  can  be  more  inconvenient,  or  more  preju- 
dicial to  trade,  than  that  a  boat,  lying  to  be  loaded  in  one 
of  the  private  cuts  which  occur  so  frequently  on  all  navi- 

(a)  1  C.  &  M.  380.  (6)  1  C.  &  J.  484. 

uu2 


64^  CASES  IN  THE  EXCHEQUER, 

Exeh,  of  PU<u,  venience  of  trade  that  it  should  be  so :  **  the  cause  of  the 
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bringing  privilegeth  them."     And  one  of  the   Judges, 

Owen,  J.,  held  them  protected  on  the  additional  ground 
that  they  always  were  in  the  possession  of  him  who  brought 
them.    The  decision  in  Wood  v.  Clarke  proceeded  on  the 
ground  of  the  interest  a  workman  has  in  his  tools  of  trade : 
that  is  altogether  difierent  from  the  privilege  of  the  owner 
of  goods  sent  to  be  manufactured.    The  main  ground  of 
the  decision  in  Francis  v.  Wyatt  (a),  where  a  carriage 
standing  at  a  livery-stable  keeper's  was  held  not  to  be 
privileged,  was,  that  it  was  there  for  a  permanency,  not 
for  a  temporary  purpose ;  that  case  is  no  distinct  authority 
that  the  trade  must  be  of  a  public  nature.     In  Gibmm  v. 
Elton  {b).  Park,  J.,  says,  "  the  case  in  Cro.  Eliz.  (c)  is 
strong  to  shew  that  it  is  the  trade  which  is  favoured,  not 
the  individual**    nompson  v.  Mashiter  is  also  strongly  in 
favour  of  die  plaintiff;  for  this  is  in  effect  a  wharf— a 
place  where  goods  are  discharged  and  loaded  on  the  banks 
of  a  canal  or  cut.  In  Adams  v.  Grane,  again,  Bayley,  B., 
puts  the  privilege  on  the  broad  ground  that  it  is  for  the 
convenience  and  benefit  of  trade  in  general.    It  cannot  be 
conceived  that  any  landlord  would  give  credit  to  his  tenant 
on  the  presumption  that  boats  waiting  to  be  loaded  with 
his  manufacture  were  his  own.    The  plaintiff  was  on  these 
premises  for  a  temporary  purpose,  connected  with  and 
for  the  benefit  of  trade,  under  the  authority  of  law,  as 
properly  construed,  and  under  circumstances  in  which  no 
presumption  could  arise  that  the  property  was  the  occu- 
pier's.   The  rule  ought  not  to  be  limited  to  the  particular 
instances  which  have  actually  been  decided  upon,  many  of 
which  occurred  in  a  comparatively  rude  state  of  society« 
and  were  in  fact  cases  of  much  less  inconvenience  and 
detriment  to  commerce  than  such  as  the  present 

But  it  may  perhaps  be  questionable,  whether  the  goods  of 

(a)  3  Burr.  1498 ;  1  Black.  483.  (6)  3  Brod.  &  B.  83. 

(«)  Rede  v.  Burlcy. 
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the  plaintiffi  a  stranger,  were  distrainable  at  all  for  this  rent  EmcH.  ^  pint, 
charge.    The  doctrine  laid  down  in  Com.  Dig*,  Distress,     ^ 
B.  2,  that  the  goods  of  a  stranger  can  in  no  case  be  dis-     Muspeatt 
trained  for  a  rent  charge,   was  certainly  overruled  in      qreooby. 
Saffery  ▼.  Elgood  (a);  but  it  may  be  doubtful  whether 
that  authority  applies  to  a  case  where,  as  here,  the 
goods  are  on  the  premises  by  the  permission  and  invita- 
tion of  the  party  himself  by  whom  the  rent  charge  was 
granted. 

Watson,  in  reply. — No  case  can  be  found  where  the 
privilege  was  admitted  under  such  circumstances  as  the 
present.  If  the  party  abandons  the  actual  possession  of 
his  vehicle,  he  abandons  his  privilege  of  exemption  from 
distress.  It  is  not  shewn  that  there  was  any  necessity  to 
leave  this  boat,  or  that  the  usage  and  convenience  of  trade 
required  it.  Even  in  a  shop,  if  a  party  chose  to  come 
and  leave  his  vehicle  there,  it  would  be  distrainable. 
Brown  v.  Shevill  is  in  truth  strongly  in  favour  of  the 
defendant ;  it  was  the  butcher's  business  there  to  slaugh- 
ter the  beasts  sent  to  him.  The  autliority  oj  law,  as 
used  in  tlie  old  cases,  meant  compulsion  of  law — ^having 
reference  to  the  same  cases  to  which  the  right  of  lien 
was  then  supposed  to  be  confined.  Rede  v.  Burley 
seems  to  have  proceeded  on  the  ground  that  the  goods 
were  in  the  manual  possession  of  the  party  bringing 
them ;  and  the  horse  was  protected,  as  being  an  acces- 
sory to  the  goods.  The  case  of  beasts  going  to  a 
public  market  is  the  only  case  in  which  the  privilege 
has  been  allowed,  where  a  lien  does  not  exist: — the 
auctioneer  has  a  lien  for  lotting  and  cataloguing  the 
goods ;  the  factor  for  advances :  the  party  in  Rede  v. 
Burley  had  a  lien  for  the  weighing.  And  that  excepted 
case  is  put   on  the  ground  of  the  common  law  regard 

{a)  1  Ad.  &  Ell.  191;  3  Nev.  ^  M.346. 
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EmcIu  ti  PUat,  for  markets  and  fairs,  and  therefore  stands  clear  of  the 
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^     Other  authorities   relating  to   the  delivery  of  goods  to 

MuspRATT  tradesmen.  And  the  law  acknowledges  no  distinction  as 
Grioort.  ^o  the  permission  or  invitation  of  the  occupier ;  the  goods 
are  equally  distrainable  whether  they  are  there  wrong- 
fully or  with  his  permission.  As  to  the  other  point  sug- 
gested, the  case  is  clearly  within  the  authority  of  Saffery 
Y.  Eigood;  there  being  no  suggestion  of  title  paramount 

Cur.  adv.  vult. 

The  Court  being  divided  in  opinion,  in  the  present 
term  the  Judges  delivered  their  opinions  seriatim* 

Alderson,  B. — The  question  raised  upon  the  demurrer 
to  the  replication  in  this  case  is,  whether  the  boat,  stated 
to  have  been  distrained  for  rent  by  the  defendant,  was  by 
law  distrainable  under  the  circumstances  disclosed  in  these 
pleadings.     [His  Lordship  stated  the  replication]. 

The  leading  case  on  this  subject  is  that  of  Simpson  v. 
Hartopp  (a),  in  which  Lord  C.  J.  WiUes,  in  delivering  the 
judgment  of  the  Court,  goes  very  fully  into  the  law  on 
this  point.  He  lays  it  down,  that  there  are  five  sorts  of 
things  which  at  common  law  were  not  distrainable : 

1st.  Things  annexed  to  the  freehold. 

Snd.  Things  delivered  to  a  person  exercising  a  public 
trade,  to  be  carried,  wrought,  or  managed  in  the  way  of 
bis  trade  or  employ. 

3rd.  Cocks  or  sheaves  of  corn. 

4th.  Beasts  of  the  plough  and  implements  of  husbandry* 

6th.  Instruments  of  a  man's  trade  or  profession. 

The  three  first  classes  are  absolutely  free  and  exempt  at 
tommon  law,  and  the  latter  sub  modo,  in  case  there  be  no 
suflScient  distress  without  them.    There  are  however  other 


(<i)  WiUes*  Rep.  512. 
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exemptions  not  here  enumerated :  first,  chattels  in  actual  Sxeh.^Phat, 
use,  or  in  the  actual  possession  and  presence  of  the  owner 
himself,  an  exemption  intended  to  prevent  a  breach  of 
the  peace ;  and  secondly,  the  instruments  or  vehicles  of 
conveyance  of  goods  privileged  from  distress,  or  brought 
to  a  public  market  or  fair,  there  to  be  sold. 

Now,  of  the  exemptions  enumerated  by  Lord  C.  J. 
Wiiles,  it  is  plain  that  only  the  second  can  be  at  all  appli- 
cable to  this  case.  We  must  first  inquire,  therefore, 
whether  this  boat  is  within  that  rule. 
'  It  is  a  chattel  brought  by  the  plaintiff"  to  a  place,  where, 
according  to  the  pleadings,  a  public  trade  in  salt  is  carried 
on,  and  is  there  left  for  the  temporary  purpose  of  being 
loaded  with  that  article ;  whilst  it  remains  in  that  state,  and 
before  a  reasonable  time  for  so  loading  it  has  elapsed,  it  is 
distrained  for  rent  due  to  the  landlord  of  the  premises 
wherein  the  trade  in  salt  is  carried  on.  Such  are  the 
facts  of  the  case. 

The  boat  is  clearly  not  within  the  description  of  goods 
delivered  to  a  trader  to  be  carried  or  wrought t  (i.  e.  worked 
up  into  another  form),  in  the  way  of  his  trade  or  employ ; 
for  there  is  nothing  to  be  done  to  it ;  it  is  not  brought  to  be 
repured  or  altered  in  any  way. 

Then,  is  it  delivered  to  be  managed  in  the  way  of  the 
trade  or  employ  of  the  person  to  whom  it  is  so  delivered  ? 

In  Simpson  v.  Hartopp,  the  word  ''managed**  appears 
to  be  used  as  synonymous  with  ''  manufactured.*'  But 
that  is  too  limited  a  sense  of  the  expression :  for  the 
Courts  have  held  that  goods  sent  to  a  factor  by  a  mer- 
chant are  privileged  from  distress  under  this  head.  I  think, 
therefore,  that  it  extends  both  to  the  working  up  of  goods 
from  their  unwrought  state  into  a  new  form,  as  a  manu- 
facturer ;  and  also  to  the  dealing  with  the  goods  as  ar- 
ticles of  trade,  in  their  original  or  their  wrought  state  as 
articles  of  commerce,  as  a  factor.  And  the  true  principle 
seems  to  be,  that  where,  in  order  to  the  exercising  such  a 
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EMch.  of  Pleat,  public  trade  at  the  place  in  question,  it  is  necessary  that 
the  goods  should  be  delivered  into  the  custody  of  the  per- 
son carrying  it  on  there,  the  law,  in  consideration  of  the 
benefit  which  the  commonwealth  derives  from  the  carry- 
ing on  of  the  trade,  protects  from  distress  the  goods 
so  delivered. 

This  is  the  reason  assigned  in  Simpson  v.  Hartopp^ 
and  in  Wood  v.  Clarke.  The  principal  ground  which 
Lord  Lyndhurst  assigned  why  the  loom  was  not  privi- 
leged«  was,  that  it  was  not  necessary  for  the  protec- 
tion of  trade  that  such  privilege  there  should  exist. 
Here,  also,  it  is  not  necessary  for  the  protection  of  trade 
that  the  boat  should  be  delivered  into  the  custody  of  the 
person  manufacturing  and  selling  the  sait.  The  trade  may 
well  be  carried  on  at  these  salt  works  without  the  posses- 
sion of  the  boat  being  parted  with  at  all  by  the  owner.  If 
he  retains  possession  of  it,  there  is  no  doubt  that  it  is  privi- 
leged ;  but  then  it  is  for  a  totally  different  reason,  viz. 
that  the  taking  it  would  lead  to  a  breach  of  the  peace, 
and  then  the  case  falls  within  another  exemption  before 
pointed  out.  The  instances  found  in  the  books,  of  the 
horse  in  the  smith's  shop;  of  the  cloth  sent  to  the  tailor; 
of  the  materials  sent  to  the  weaver;  of  the  goods  sent  to 
the  factor ;  of  the  beast  sent  to  the  carcass  butcher ;  are 
all  cases  of  chattels  delivered  to  be  dealt  with  by  the  third 
person  in  the  way  of  his  trade,  under  circumstances  in 
which  his  trade  cannot  be  carried  on  at  that  place  unless 
the  goods  are  so  delivered. 

It  is  however  proper  to  advert  to  the  last  of  the  two 
exemptions  before  pointed  out,  in  addition  to  those  men- 
tioned by  Lord  C.  J.  Willes.  That  exemption  is,  where 
the  thing  distrained  is  the  instrument  of  conveyance  of 
goods  which  are  themselves  privileged,  or  which  are 
brought  to  a  public  fair  or  market.  And  this  is  another 
instance  of  the  same  principle,  viz.  a  protection  for  the  be- 
nefit and  convenience  of  trade.     The  article  must  be  con- 


TRINITY  TERM,  6  WILL.  lY.  647 

Teyedy  and  it  is  privileged  from  distress;  therefore,  all  B/ich.  of  pum, 
things  necessary  for  that  purpose  are  privileged  also.  Thus, 
the  horse  or  carriage  conveying  goods  is  so  privileged ;  and 
so  also  the  basket  or  package  in  which  they  are  enveloped, 
and  the  like.  So,  again,  cattle  going  to,  or  at,  a  fair  or  mar- 
ket are  privileged ;  and,  as  a  consequence  arising  out  of  the 
necessity  for  their  refeshment  on  their  passage  towards 
such  fair  or  market,  if  distant,  they  have  been  held  to 
be  privileged  during  any  temporary  agistment  on  the 
road  (a).  But  these  are  all  instances  of  a  privilege  aris* 
ing  as  accessary  to  another  privilege.  And  although 
we  are  not  prepared  to  draw  any  distinction  between  the 
instrument  of  conveyance  to,  or  that  from,  the  place  where 
the  privileged  goods  to  be  thereby  carried,  are  situate, 
yet  we  think  that  the  privilege  is  not  to  be  extended  to 
the  conveyance  sent  for  goods,  which  are  not  themselves 
privileged  from  distress.  Now  here  it  is  abundantly  clear, 
that  the  salt  which  was  to  be  conveyed  by  this  boat  was 
not  itself  privileged  from  the  distress.  For  it  was  the 
property  of  Fumival  himself,  and  was  therefore,  as  his 
property,  clearly  liable  to  be  distrained  for  the  rent  due 
from  him  to  his  landlord.  Nor  can  this  case  fall  within 
the  rule  exempting  the  horse  or  carriage  conveying,  or 
which  ha^  conveyed,  goods  to  a  fair  or  market.  There  the 
privilege  arises  out  of  the  advantage  derived  to  the  public 
from  the  proper  supply  to  that  public  place  of  resort  and 
traffic.  In  Fowkes  v.  Joyce  (i),  it  was  held  that  cattle 
in  their  progress  towards  London  were  privileged ;  but 
the  Court  appear  to  have  proceeded  on  the  ground,  that 
there  was  no  solid  distinction  between  the  supply  of  a 
great  city,  and  the  supply  of  a  fair  or  market.  But  I  am 
not  aware  that  a  shop  carried  on  for  the  private  profit  of 
an  individual,  or  that  a  horse  bringing  home  goods  from 
a  fair  or  market,  for  the  individual  profit  of  the  purchaser, 

(fl)  2  Saund.  290  a,  note  7-  («)  3  LcTinz,  260. 
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AreA.  cf  Pleat,  has  ever  been  held  to  be  within  this  rule :  nor  can  they,  as 
1836  .  . 

I  think,  fairly  be   considered  within  the  principles  on 

which  the  rule  appears  to  be  founded. 
.  I  do  not  think  we  can  or  ought  to  decide  this  case  upon 
what  may  appear  to  be  expedient.  If  we  adopt  such  prin- 
ciples of  decision,  we  shall  deprive  the  law  of  one  great  ad- 
vantage, viz.  certainty ;  for  that  which  appears  expedient 
to  one,  may  be  in  the  opinion  of  others  very  inexpedient. 
If  this  argument  were  well  founded,  it  would  have  un- 
doubtedly prevailed  in  the  case  of  the  livery  stable  keeper. 
Francis  v.  Wyatt.  But  the  Court  there  adhered,  against 
their  own  views  of  expediency,  to  the  ancient  decisions;  and 
subsequent  experience  has  shewn  that  the  so  much  dreaded 
consequences  did  not  afterwards  arise  in  practice. 

Upon  the  whole,  therefore,  this  case  seems  to  me  not 
to  fall  within  any  decided  authority,  nor  within  any  of  the 
principles  upon  which  goods  have  hitherto  been  held  pri- 
vileged from  distress ;  and  that  being  so.  I  think  that  the 
replication  is  insufficient,  and  that  the  demurrer  must  be 
allowed. 

BoLLAND,  B. — ^The  question  for  the  opinion  of  the 
Court  in  this  case  is  raised  upon  a  demurrer  to  the  replica- 
tion ;  and  the  point  upon  which  we  are  caUed  upon  to 
decide  is,  whether  the  boat,  which  has  been  taken  as  and 
for  a  distress  for  the  arrears  remaining  unpaid  of  certain 
annuities  and  yearly  sums  mentioned  in  the  plea  of  the 
defendant,  was  liable  to  be  distrained. 

It  may  be  laid  down  as  a  general  rule,  that  all  goods 
that  are  found  by  a  landlord  on  the  premises  demised  to 
a  tenant  are  liable  to  be  distrained  by  the  landlord  for  rent 
due  to  him  in  respect  of  such  premises,  whether  the  goods 
be  the  property  of  his  tenant  or  of  a  stranger,  provided 
they  are  not  privileged  by  law  from  distress.  Lord  Chief 
Justice  WiUes  in  Simpson  v.  Hariopp  (a),  (a  case  that 

(<i)  WiUet,  612. 
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was  twice  argued,  and  fully  considered  by  the  Court  Exeh.  rf  PUat, 
of  Common  Pleas),  states,  in  delivering  the  judgment  of 
the  Court,  that  there  are  five  sorts  of  things  which  at 
common  law  were  not  distrainable. 

1.  Things  annexed  to  the  freehold. 
.  S.  Things  delivered  to  a  person,  exercising  a  public 
trade,  to  be  carried,  wrought,  worked,  or  managed  in  the 
way  of  his  trade  or  employ. 

3.  Cocks  and  sheaves  of  com. 

4.  Beasts  of  the  plough  and  instruments  of  husbandry. 

5.  The  instruments  of  a  man's  trade  or  profession. 
The  three  first  sorts  were  absolutely  free  from  distress, 

and  could  not  be  taken  by  the  landlord  though  there 
were  no  other  goods.  The  two  last  were  only  exempt  sub 
modo,  when  there  was  distress  enough  without  taking 
them.  ^  Let  us  then  look  to  the  circumstances  under 
which  the  boat  in  question  was  taken,  in  order  to  ascertain 
whether  it  can  be  legally  brought  within  either  of  the  five 
grounds  of  exemption. 

The  plaintiff  contends  that  the  boat  was  not  liable  to  be 
distrained ;  because  he  says  in  his  replication  that  he  is  a 
manufacturer  of  and  a  trader  and  dealer  in  alkalies, 
and  that  such  manufacture  is  a  manufacture  of  great 
public  benefit;  that  great  quantities  of  salt  are  required  in 
the  manufacturing  such  alkalies,  and  that  he,  as  such 
manufacturer,  requiring  salt  for  the  purpose  of  his  manu- 
facture, sent  and  took  his  said  boat  to  the  salt  works  men- 
tioned in  his  replication,  and  that  at  the  time  of  the  seizing 
and  taking  the  said  boat,  it  was  at  the  said  salt  works  for 
a  temporary  purpose  only,  and  for  the  benefit  of  trade 
and  manufacture,  viz.  the  purpose  of  obtaining,  receiving, 
and  taking  salt  from  such  salt  works  to  his  manufactory, 
and  that  the  boat  did  not  remain  on  the  prembes  for  any 
unreasonable  time. 

It  appears  to  me  to  be  clear  that  the  boat  of  the  plaintifi* 
cannot  be  said  to  come  within  either  of  the  Ist,  3rd,  4th,  and 
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EsKh.  tf  PUat,  5th  rules  of  exemptioni  nor  can  it,  but  by  an  overstrained 
and  forced  construction,  a  construction  that  I  do  not  think 
the  Court  can  adopt,   be  brought  within  the  Snd  rule 
of  exemption.    If  this  be  correct,  it  follows  then  that  the 
non-liability  to  distress  must  rest  upon  some  other  founda- 
tion ;  and  it  has  been  contended  at  the  bar,  that  it  can  be 
put  upon  the  benefit  to  trade  alone.     I  cannot  however 
find  any  authority  to  support  that  position,  to  the  extent 
that  is  in  this  case  contended  for.     Things  used   in  the 
way  of  trade  are  under  some  circumstances  not   liable 
to  distress : — :a  horse  standing  in  a  smith's  shop  to  be  shod, 
or  in  a  common  inn  ;  cloth  or  garments  in  a  tailor's  shop ; 
materials  for  cloth  in  a  weaver's   shop;   corn   or   meal 
sent  to  the  mill    or    market  (a) ;     goods    delivered    to 
any  person  in  the  way  of  his  trade,  or  to  a  carrier  for 
hire.    Gisboum  v.  Hurst  (6).    But  in  each  of  these  cases 
the  privilege  from  distress  is  put  on  other  grounds  than 
the  mere  benefit  of  trade.    The  reported  cases  that  come 
nearest  to  the  present  are  those  of  the  yarn  carried  to  be 
weighed  at  a  private  beam,  if  in  the  way  of  trade,  Rede 
V.  Burley  (e) ;  or  of  the  horse  that  had  carried  corn  to  a 
mill  to  be  ground,  and,  during  the  grinding  of  the  corn, 
was  tied  to  the  mill  door.     In  these  cases,  the  goods  and 
the  horse  taken  were  held   to  be   privileged  from  dis- 
tress for  rent ;  but  the  Court,  according  to  the  Reports, 
appears   to   have    mainly  proceeded  upon   the  ground 
of  the  goods  being  under  the  personal  care  of  their  owner 
at  the  time  of  the  takmg  {d).     The  boat  in  the  present 
case  had  no  such  protection :  it  was  left  by  the  owner, 
and  the  privilege  contended  for  is  put,  as  attaching  to  the 
boat,  upon  the  benefit  to  trade  only.    As,  therefore,  it 
does  not  appear  to  me  that  the  boat  comes  within  either 
of  the  five  rules  of  exemption  laid  down  in  Co.  LiU.  47.  a. 

(a)  Co.  Lit.  47.  a.  (d)  Noy,  68  ;   Cro.  Eliz.  M^  J 

(6)  I  Salk.  250.  1  Lord  Raym.  386 ;  3  Burr.  1498 ; 

(c)  Cro.Elit.596.  181.483. 
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and  pointed  out  by  the  Court  in  Simpson  v.  Hartopp,  and  Exeh,  of  puw, 
as  the  owner  had,  by  leaving  the  boat,  taken  away  that     ^        ^*   . 
protection,  which,  in  Rede  v.  Burletfi  was  thrown  round     Hospratt 
the  goods,  and  was  the  ground  upon  which  the  Court  held      qreoort 
them  privileged  from  distress,  I  am  of  opinion  that  the 
boat  was  legally  distrained,  and  that  judgment  must  be  for 
the  defendant. 

Parke,  B. — The  facts  of  this  case,  as  they  appear  on  the 
pleadings,  and  so  far  as  they  are  necessary  to  be  stated, 
in  order  to  raise  the  point  discussed  before  us,  are  these : 

On  the  lands  out  of  which  the  annuity  issued,  the  manu- 
fticture  of  salt  was  at  the  time  of  the  siezure  carried  on, 
and  the  produce  of  the  manufacture  was  then  sold  gene- 
rally, as  an  article  of  merchandize,  to  all  persons  who 
chose  to  buy  it,  and  carry  it  away  in  their  boats.  The 
plaintiff's  boat  was  lying  in  a  canal  on  the  same  lands,  in 
the  place  where  the  salt  was  usually  sold  and  delivered 
to  customers,  and  for  the  purpose  of  receiving  on  board 
salt  by  him  intended  to  be  bought;  and  before  the  expira- 
tion of  a  reasonable  time  for  that  purpose,  was  distrained 
by  the  defendant.  The  fact  that  the  plaintiff  himself  car- 
ried on  a  trade,  and  wanted  the  salt  for  the  use  of  that 
trade,  as  alleged  in  the  replication,  I  do  not  think  it  ne- 
cessary to  consider.  It  does  not  appear  to  me  to  give 
the  barge  a  greater  privilege  than  if  it  were  sent  by  a 
person  not  a  trader ;  although  it  is  to  be  observed,  that, 
in  one  case,  some  of  the  judges  mention  the  trade  of  the 
owner  of  the  chattel  as  material;  Rede  v.  Burley  (a). 
The  question  then  is,  whether  the  boat  was,  under  these 
circumstances,  privileged  from  distress.  It  is  a  point  of 
some  importance ;  for  this  is  only  one  amongst  many  in- 
stances which  may  occur :  such  would  be  the  case  of  carts 
sent  to  be  loaded  in  a  wholesale  warehouse,  or  at  a  land- 

(a)  Gro.  Eliz.  596. 
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£mA.  e/P2M«,  sale  collieryi  casks  left  in  a  brewery  or  distillery  to  be  filled, 

-  and  the  like- 
MuiFRATT  It  is  admitted  on  both  sides,  that  there  is  no  decided 
Orkgort.  case  which  is  expressly  in  favour  of  the  privilege  ;  and  on 
the  other  hand,  that  there  is  none  expressly  against  it.  In 
order,  therefore,  to  decide  the  question,  we  must  ascertain 
what  the  principle  is  on  which  the  exemption  is  founded, 
as  it  is  to  be  collected  from  the  authorities,  and  decide 
according  to  that  principle. 

Upon  consideration  of  these  authorities,  it  is  clear  that 
the  principle  of  the  exemption  is  the  public  good  :  that 
is,  that  all  men  may  freely,  and  without  interruption, 
or  danger  of  the  loss  of  their  goods,  deal  with  those  who 
carry  on  trades  or  businesses  for  the  benefit  of  all  indis- 
criminately, or  buy  oi'  sell  in  fairs  or  markets,  and  thus 
supply  themselves  with  the  commodities  of  life.  Such 
being  the  principle,  it  appears  to  mC)  that,  in  order  to  give 
it  full  effect,  we  ought  to  hold  that  not  merely  chattek  are 
privileged  from  distress  which  are  placed  on  the  lands 
chargeable  with  it,  in  order  to  have  something  done  with 
them  by  the  person  there  carrying  on  his  trade,  but  that  all 
are  exempt,  which  are  ji^ceMart/y  placed  there,  and  whilst 
they  are  there  in  order  to  enable  their  owner  to  etgoy  theJvU 
benefit  of  the  trade  or  business ^  as  it  is  there  carried  on* 

It  is  not,  I  think,  because  the  chattels  are  to  be  work- 
ed upon  the  lands  so  chargeable,  (though  that  is  the 
most  familiar  case),  but  because  they  are  necessarily 
placed  on  those  lands,  that  the  privilege  is  allowed  by  the 
law:  and  if  goods  are  necessarily  placed  there,  in  order  to 
enjoy  the  benefit  of  the  trade,  it  is  immaterial  what  is  to 
be  done  with  them. 

I  proceed  to  show  that  this  is  clearly  the  principle  on 
which  the  exemption  is  founded. 

The  proposition  which  is  referred  to  in  some  of  the 
cases  as  a  rule,  and  is  first  laid  down  in  Gisboum  v.  Huntf 
and  adopted  by  Lord  C.  J.  WiUes^  in  Simpson  v.  Har- 
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topp  (a)y  is^  ''  that  those  goods  are  privileged  which  are  Exdu  of  PUat, 
delivered  to  any  person  exercising  a  pubUe  trade  or  «m* 
ployment,  to  be  carried^  wrought^  or  managed  in  the  way 
of  his  trade  or  employ.** 

This  proposition^  though  perfectly  correct  aflBrmatively, 
and  quite  comprehensive  enough  to  include  the  cases  then 
under  consideration,  is  confessedly  too  narrow ;  for  it  does 
not  include  in  it  many  cases  in  which  the  privilege  clearly 
obtains ;  as,  for  instance,  goods  sent  to  market,  or  a  horse 
or  vehicle  sent  with  goods  there,  or  sent  to,  or  waiting  for 
goods  to  be  brought  from,  the  place  where  the  trade  or 
employment  is  carried  on.  The  rule  roust  therefore  be 
couched  in  more  comprehensive  terms.  I  would  observe, 
however,  that  the  present  case  may  possibly  fall  within 
this  narrower  definition,  if  the  boat  was  delivered  to,  and  to 
be  loaded  by,  the  trader :  but  I  incline  to  think  it  is  not 
sufficiently  averred  in  the  replication,  that  the  persons 
carrying  on  the  salt  works  were  to  load  the  boat,  or  to 
have  possession  of  it ;  and  therefore  the  boat  cannot  be 
said  to  be  in  any  way  delivered  to  the  traders,  to  be  by 
them  **  wrought  or  managed.'* 

I  Biay  also  observe,  with  reference  to  one  part  of  this 
proposition,  that  there  appears  to  be  no  dispute  (6)  but 
that  the  word  **  public  **  is  to  be  understood  to  refer  to 
every  trade  or  employ,  carried  on  generally  for  the  benefit 
of  any  persons  who  choose  to  avail  themselves  of  it,  as 
distinguished  from  a  special  employment  by  one  or  parti- 
cular individuals :  although  it  be  not  **  public  '*  in  the 
sense  that  all  the  king's  subjects  have  a  right  to  insist  on 
the  trader  accepting  their  goods,  and  that  an  indictment  or 
action  would  lie  if  he  did  not — a  predicament  which  is 
peculiar  at  this  day  to  an  innkeeper,  or  perhaps  a  carrier 
also  :  though  Lord  Holit  in  12  Mod.  ^Sl,  considered  it  to 

(a)  Wilies,  514.        (6)  See  Adam  ?.  Grmu ;  Brown  ?.  ShewU, 
>0L.  I.  XX  M.  W. 
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S^h.  rf  Pkat,  belong  to  all  other  trades  which  a  man  professed  to  carry 
on  for  all  persons  indiscrimmately. 

I  now  proceed  to  consider  the  authorities. 
The  first  is  the  Year  Book,  22  Ed.  4, 49.  Brians  who 
was  Chief  Justice,  seems  to  put  the  privilege  from  distress 
on  the  ground  that  the  goods  were  with  the  trader  Ay 
authority  of  law;  that  is^  that  the  trader  was  bound  to 
receive  them«  and  had  a  lien  on  them:  a  rule  which  would 
unquestionably  be  too  limited  at  this  time ;  and  indeed,  the 
Chief  Justice  was  only  citing  the  cases  of  exemption  from 
distress,  to  shew  that  such  chattels  were  not  distrainable 
however  long  they  were  left  on  the  lands  demised,  on  the 
ground  of  the  obligation  to  receive,  and  the  conse- 
quent lien. 

In  the  next  case,  7  Hen.  7.  L  b.,  the  Court  say,  that 
*'  things  in  a  common  inn  cannot  be  distrainedi^br  ike  prC' 
judice  it  would  cause  to  the  common  weal,  nor  in  a  market 
or  fair,  where  things  are  taken  to  be  bought.'*  Here,  the 
benefit  to  the  public  from  free  communication  and  buying 
and  selling,  is  clearly  avowed  to  be  the  principle  on  which 
the  exemption  proceeds.  So,  in  the  third  case,  which  is 
Brooke's  Abr.  Distress,  S51,  pL  70,  which  is  as  fol- 
lows : — '^  Vide  libro  Rastell,  que  stufie  mise  oue  tailor, 
fuller,  shereman,  weaver,  miller,  et  hujusmodi,  ne  seront 
distrenie,  car  ceux  artificiers  sont  pour  le  common  weale ; 
et  eadem  lex  alibi  deequo  in  communi  hospitio."  It  then 
goes  on  to  say,  that  the  artificers  and  innkeepers  have  both 
a  lien  on  the  goods. 

The  rule  laid  down  by  Co.  Liit.  47.  a«,  is  in  these  terms : 
After  stating  that  a  distress  must  be  of  things  whereof  a 
valuable  property  is  in  some  body,  he  says,  *'  ValuaUe 
things  shall  not  be  distreined  for  rent,  for  benefit  and  main- 
tenance of  trades,  by  which  consequent  are  for  the  com' 
mon  wealth,  and  are  there  by  authority  of  aw,  as  a  horse 
in  a  smith's  shop  shall  not  be  distreined  for  the  rent  issuing 
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out  of  the  shop,  nor  the  horse,  &c.  in  the  hoslry,  nor  Exeh.^  o/Piea$, 
the  materials  in  a  weaver's  shop  for  making  of  cloth,  nor 
cloth  or  garments  in  a  tailor's  shop,  nor  sacks  of  corn  and 
meal  in  a  mill,  nor  in  a  market,  nor  anything  distreined 
for  damage  feasant,  for  it  is  in  custody  of  tlie  law,  and  ike 
like**  This  rule  certainly  does  not  confine  the  privilege 
to  goods  delivered  to  another  to  be  carried,  un'ought,  or 
managed  by  him  in  the  way  of  his  trade.  It  states  the 
principle  of  the  exemption  to  be  the  common  good  for  the 
maintenance  of  trades;  and  it  then  gives  illustrations  of 
that  principle,  many  of  which  are  eases  of  goods  so  de- 
livered, but  not  all;  for  the  horte  in  the  hostry,  and  goods 
sent  to  a  fair  or  market,  are  not  so  delivered. 

Lord  Chief  Baron  Gilbert ,  on  Distresses,  p.  35,  states 
the  rule  to  be  as  follows: — " Things  sent  to  public  places 
of  trade,  as  cloth  in  a  tailor's  shop,  yarn  in  a  weaver's,  a 
horse  in  a  smith's  forge,  and  the  like,  are  not  distrainable ; 
Jar  it  is  oj  public  utility  that  the  shops  of  traders  sfsould 
be  privileged  from  the  lor<ts  distress  for  his  rent;  for 
otherwise  no  man  could  supply  himself  with  the  neces- 
saries of  life  without  the  danger  of  losing  them  for  an- 
other's debt,  and,  therefore,  the  landlord  cannot  distrain 
these  things  for  the  rent  of  the  shop."  Mr.  Justice 
Blackstone,  in  3  Comm,  7,  adopts  pretty  nearly  the 
language  of  Lord  Chief  Justice  Gilbert:--**  VHuMe 
things  in  the  way  of  trade  shall  not  be  liable  to  a  distress  ; 
as  a  horse  standing  in  a  smith's  shop  to  be  shoed,  or  at  a 
common  inn,  or  cloth  at  a  tailor's  house,  or  com  sent  to 
a  mill  or  market;  for  all  these  are  protected  and  privileged 
for  the  benefit  ofirude,  and  are  supposed,  in  common  pre- 
sumption, not  to  belong  to  the  owner  of  the  house,  but  to 
his  customers." 

The  principle  upon  which  the  exemption  is  founded, 
appears,  I  think,  therefore,  with  great  distinctness  from 
these  authorities  to  be  the  protection  of  trade;  that  is, 
not  directly  for  the  encouragement  for  the  traders  them- 

X  X  2 
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Eteh.  rf  Pleat,  selves,  but  in  order  that  all  the  King's  subjects  mkj 
freely  enjoy  the  benefit  of  trading  with  them,  and  supply 
themselves  with  the  necessaries  and  commodities  of  life ; 
and  where  the  expression  is  used  that ''  goods  are  deposit* 
ed  by  auihority  oflavoi^  I  take  the  meaning  to  be,  that  in 
the  case  of  trades  which  are  public,  (in  the  sense  in  which  I 
consider  that  term  to  be  used),  and  of  public  markets,  the 
law  gives  authority  to  all  to  bring  those  goods  on  the  land 
in  which  such  trade  or  market  is  carried  on,  by  implica* 
lion  from  the  fact  of  its  being  so  carried  on  for  the  use 
and  benefit  of  all  persons ;  and  that  the  principle  of  the 
rule  is  the  public  good  and  the  freedom  of  commerce,  is 
recognised  in  several  modem  cases ;  among  others,  those 
of  Gittman  v.  Elton,  and  Thompson  v.  Mashiier. 

If  this  be  the  principle  of  the  rule  of  exemption,  it 
seems  to  be  inconsistent  with  the  established  mode  of 
judicial  decision  to  lay  down  a  rule  which  is  to  include  one 
class  of  goods  only  which  fall  within  the  mischief  which 
the  law  is  meant  to  remedy,  and  exclude  another  equally 
within  the  same  mischief,  merely  because  there  is  no  case 
in  which  it  has  yet  been  held  that  such  goods  are  privi- 
leged. A  reference  to  the  modern  cases,  as  well  as  the 
language  of  the  text  books  themselves,  shews  that  the 
early  instances,  those  of  innkeepers,  smiths,  tailors,  fuK 
lers,  weavers,  and  millers,  are  treated  only  as  examples  of 
the  rule ;  not,  as  has  been  observed  by  Mr.  Justice  Park 
and  Mr.  Justice  Richardson^  in  S  B.Sf  B.  82,  as  limiting 
or  comprehending  the  whole  exception,  but  merely  by 
way  of  illustration ;  and,  accordingly,  the  exemption  has 
been  allowed  in  cases  within  the  same  mischief,  such 
as  factors  (a),  wharfingers  (i),  auctioneers  (c),  and  finallyi 
Carcass  butchers  {d) ;  in  all  which  cases  goods  are  neceS" 

{a)  Gilmun  ▼.  EUon,  3  B.  &  B.  (c)  Adam  ?.  Grant,  1  C.  &  M. 

75;  6  Moore,  243.  380. 

(b)  Thompson    v.    MashUrr,     1  {d,  Brown  ?.  SheviU,  2    A.  ft 

Bing.  283;  8  Moore,  254.  Ellis,  138 ;  4  Nev.  k  Man.  277* 
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vart'/y  placed  in  their  hands;  necessarily  I  mean  in  this  Btch,^Heat, 
sense,  that  they  must  be  placed  there  if  the  public,  who 
chose  to  become  their  customers,  are  to  have  the  full  be- 
nefit of  those  trades,  in  the  mode  in  which  the  traders 
choose  to  carry  on  their  trade,  and  have  held  themselves 
out  to  the  public  as  carrying  it  on :  for,  in  most  of  the 
established  instances  of  exemption,  it  is  not  a  matter  of 
absoluie  necessity  that  the  customer  should  deliver  bis 
goods  into  the  hands  of  another.  He  might  send  for  a 
tailor,  or  smith ,  or  weaver,  or  carcass  butcher,  to  his  own 
house;  and  he  might  sell  his  goods  by  auction  or  other- 
wise on  his  own  premises ;  but  if  he  chooses  to  employ 
the  trader  in  the  mode  in  which  he  carries  on  his  trade, 
he  cannot  help  placing  the  goods  in  his  possession.  If, 
then,  goods  in  the  hands  of  such  traders  are  exempt  when 
necessarily  placed  on  the  premises  charged  with  the  rent, 
in  order  to  enable  all  persons  to  have  the  benefit  of  the 
trade  there  carried  on,  by  the  working  or  managing  the 
goods,  and  that  for  the  good  of  the  public,  and  on  the 
principle  that  it  is  to  be  protected,  it  seems  to  me  that  all 
goods  ought  equally  to  be  exempt,  upon  the  same  princi- 
ple, when  necessarily  placed  there,  in  order  to  secure  to  all 
persons  the  benefit  of  such  trade,  though  it  may  not  be 
received  in  the  same  way.  The  ground  of  the  exemption 
is  not  that  the  goods  are  to  be  worked  up  or  managed, 
but  that  they  are  necessarily  to  be  placed  on  the  premises 
of  the  trader  in  the  way  of  his  trade,  if  that  trade  is  to  be 
made  available  to  the  public.  What  is  to  be  done  with 
them  is  immaterial. 

In  the  present  case,  the  carrying  on  of  the  trade  in  the 
mode  in  which  the  salt  manufacturer  held  himself  out  as 
carrying  it  on,  that  is,  by  selling  salt  to  all  who  should 
send  their  boats  to  his  works,  necessarily  required,  inor- 
der  to  enable  the  public  to  avail  themselves  of  the  trade, 
that  they  should  send  their  boats  there ;  and,  if  so,  it 
seems  to  me,  that,  upon  the  principle  of  the  protection  of 
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^''*'*;2C/''''"'  ^^*^^^>  ^^^  ^^^  benefit  of  the  customersi  the  boats  tent  for 

N ^ — /     that  purpose  were  not  liable  to  be  distrained.     If  they 

MuspRATT  were,  it  would  follow  that  the  salt,  if  loaded  on  board. 
Gregory,  would  be  distrainable  also;  for  no  distinction  could  be 
made.  It  is  no  objection,  in  my  mind^tiiat  the  owner  of 
the  boat  might  possibly i  if  he  had  pleased,  hare  brought 
himself  within  another  exemption  from  distress,  founded 
on  an  entirely  different  principle,  by  keeping  the  boat  in 
the  actual  possession  of  himself  or  his  servants  during  the 
whole  time  it  was  placed  on  the  premises  charged  with  the 
rent.  I  can  find  no  trace  of  authority  for  saying,  that  the 
priyilege  of  exemption,  for  the  benefit  of  trade,  has  ever 
been  limited  to  those  cases  in  which  the  owner  of  the 
chattel  could  not  have  done  so.  On  the  contrary,  in  the 
case  of  the  blacksmith,  it  is  clear  that  the  owner  of  the 
horse  might  have  waited  and  kept  watch  during  the  time 
that  his  horse  was  shoed,  and  yet  that  is  one  of  the  estab- 
lished cases  of  exemption.  In  other  acknowledged  in- 
stances of  exemption,  the  same  might  have  been  done, 
though  with  more  inconvenience.  If  a  coat  were  delivered 
to  a  tailor  to  be  mended,  would  the  privilege  depend  on 
the  length  of  time  which  the  repairs  would  require,  and 
would  it  cease  to  exist  if  the  time  was  so  short  that  the 
owner  might  have  conveniently  waited  ?  I  conceive  that 
this  circumstance  makes  no  difference ;  and  no  where  is  it 
said  that  the  privilege  is  to  be  confined  to  those  cases  in 
which  the  owner  could  not  conveniently  have  kept  posses- 
sion during  the  time  that  the  chattel  was  deposited  on  the 
lands  charged  with  the  rent.  The  exemption  was  intro- 
duced for  the  freedom  of  trade  and  the  benefit  of  the 
community,  and  that  principle  requires  that  the  goods 
should  be  protected  when  placed  on  the  premises  of  the 
trader,  without  imposing  on  the  owner  the  inconvenience 
of  keeping  a  constant  watch  over  them ;  and  I  think,  for 
the  reasons  above  given,  it  applies  lo  every  case  in  which 
a  chattel  is  necessarily  brought  on  the  premises  of  the 


TRINITY  TERM,  6  WILL.  IV.  659 

trader,  in  order  ta  enable  the  owner  to  enjoy  the  benefit  £«?*•  *^^/^"' 
of  the  trade.  .^..^^.^..^ 

I  have  before  observed,  that  there  is  no  authority  ex«  Mvspratt 
pressly  deciding  against  the  privilege,  as  I  have  stated  it ;  okboory. 
nor  is  there  any  which  is  even  impliedly  against  it.  The 
only  modern  case  in  which  the  privilege  has  been  held  not 
to  exist,  was  that  of  Wood  v.  Clarke  (a),  in  which  it  was 
decided  that  stocking-frames  sent  with  materials  to  a 
weaver  were  not  exempt,  for  it  was  properly  held  that  the 
fact  of  the  frame  and  materials  being  sent  together  made  no 
difference,  and  that  it  was  not  necessary  for  the  protection 
of  trade  that  the  privilege  should  exist  with  respect  to 
implements  of  trade,  whetlker  sent  by  the  employer,  or 
hired  or  borrowed  from  another. 

For  these  reasons  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  our  judgment. 

Lord  Abinoer,  C.  B. —  I  agree  that  the  judgment 
ought  to  be  for  the  defendant.  By  the  general  rule  of 
law,  all  goods  found  upon  the  premises  of  a  tenant  who  is 
indebted  to  his  landlord  for  rent,  are  liable  primd  facie 
to  distress.  That  is  the  general  rule.  The  Courts  of 
justice  have  engrafted  upon  that  rule  certain  exceptions; 
and  by  those  exceptions,  which  are  clearly  established,  we 
are  bound.  The  question  in  this  case  is,  whether  this  is 
one  of  the  exceptions.  Now  it  is  not  the  exception  of  the 
goods  being  in  the  personal  possession  of  the  party  to 
whom  they  belong.  That  is  one  of  the  exceptions,  and  it 
is  founded  on  a  paramount  rnle,  that  there  shall  be  no  ex- 
ercise of  any  right  which  is  accompanied  with  the  danger 
of  breaking  the  public  peace.  In  that  respect  the  goods 
are  protected,  not  only  if  they  belong  to  a  stranger ;  but 
if  the  tenant  himself  is  riding  a  horse  on  his  own  premises, 
that  is  not  the  subject  of  distress,  for  the  same  reason. 

(«)  1  C.  &  J.  484. 
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Mxch,  •/  Pkatf  Another  exception  is,  where  the  goods  are  going  to,  or 
perhaps  coming  from,  a  public  fair  or  market,  to  which  all 
mankind  are  invited  or  supposed  to  go  for  the  immediate 
purposes  of  their  own  traffic.  A  third  exception,  within 
which  it  is  attempted  to  bring  the  present  case,  is,  where 
the  trade  is  of  such  a  nature  as  that  the  goods  which  are 
employed  upon  the  premises  are  wrought  or  manufactured, 
or  that  something  is  done  with  them  there.  Now,  look- 
ing at  every  one  of  the  cases  in  which  that  exception  has 
been  acknowledged  or  established,  it  will  be  found  that 
the  trade  itself  consists  in  dealing  with  other  men's  goods. 
Take  the  familiar  example  of  the  blacksmith's  shop :  the 
landlord  there  does  not  let  to  the  blacksmith  his  shop  that 
he  may  shoe  his  own  horses  only,  but  takes  a  rent  from 
the  man  for  exercising  a  trade  which  consists  in  shoeing 
other  people's  horses.  If  the  landlord  were  allowed  to 
distrain  the  horses  sent  to  be  shod  in  that  shop,  he  would 
be  in  fact  destroying  the  trade  for  which  he  was  receiving 
rent.  So,  in  the  case  of  a  tailor:  formerly,  the  practice 
was,  not  for  tailors  to  furnish  their  customers  with  the 
goods  themselves,  but  to  receive  the  cloth  and  work  it  up 
into  garments:  therefore,  a  tailor  was  supposed  to  come 
within  that  rule,  for  his  trade  was  understood  to  consist 
in  working  up  other  men's  materials.  So  of  the  whar- 
finger, whose  trade  consists  in  receiving  and  accepting  as 
a  deposit  other  men's  goods,  and  not  his  own.  So  of  a 
factor,  who  has  no  goods  of  his  own  to  carry  on  his  trade, 
and  whose  trade  therefore  consists  entirely  in  dealing  with 
other  men's  goods.  Now,  I  cannot  see  that  this  case  is 
similar  to  any  one  of  these.  This  is  the  case  of  a  boat 
being  found  upon  the  premises  of  the  tenant:  the  boat  is 
sent  there  for  the  purpose  of  receiving  a  cargo  of  salt,  but 
the  cargo  not  being  ready,  the  boat  is  left  on  the  pre- 
mises, not  in  the  possession  of  the  plaintiff  Then  it  is 
like  any  other  goods  on  the  premises.  The  boat  was  not 
sent  there  for  the  purpose  of  being  repaired,  in  which 
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case  I  do  not  know  that  the  principle  would  not  extend  to  Ejfck.  of  puas, 
a  boat-builder,  under  certain  circumstances ;  neither  did 
the  trade  which  the  tenant  carried  on  consist  in  dealing  with 
other  men's  boats  or  property.  I  do  not  agree  that  it  was 
necessary  to  the  trade  that  other  men's  boata  should  come 
there  ;  nor  do  I  see,  that  if  the  cargo  of  salt  had  been 
shipped  into  the  boat,  and  allowed  to  remain  on  the  pre- 
misesy  not  in  the  possession  of  the  plaintiff,  it  would  have 
been  free  from  distress.  If  the  cargo  itself  would  not, 
why  should  the  boat  be  ?  There  is  no  case  that  I  know 
of,  in  which  goods  have  been  held  to  be  liable  to  distress, 
where  the  carriage  is  exempt ;  therefore,  in  this  case,  as 
the  salt  itself  was  not  exempted,  so  I  say  the  boat  was  no 
more  exempted ;  for  the  boat  is  but  the  adjunct,  and  fol- 
lows the  same  rule  as  the  goods  loaded  in  the  boat  may 
be  bound  by.  It  may  be  true  that  there  might  be  more 
public  convenience  in  the  rule  suggested  by  my  brother 
Parke  than  in  the  other.  I  do  not  profess  to  have  any 
opinion  upon  that  subject ;  and  1  am  afraid  of  trusting  to  my 
own  judgment  with  regard  to  the  public  good,  as  a  principle 
upon  which  we  are  to  make  rules  or  to  engraft  exceptions. 
I  do  not  know  whether  the  time  may  not  come  when  the 
public  good  may  require  that  all  goods  should  be  ex- 
empted from  distress.  It  is  not  very  long  ago  since  I  met 
with  a  suggestion  made  by  an  ingenious  foreigner  for  set- 
tling disputes  in  Ireland;  that  suggestion  was,  that  every 
tenant  should  be  declared  to  have  an  absolute  right  in 
the  land  he  occupied  (a) ;  and  I  have  no  doubt  that,  under 
certain  influence,  that  might  soon  become  a  very  popu- 
lar opinion  in  Ireland.  In  a  case  perfectly  new,  to  which 
the  law  furnishes  no  analogy,  where  the  Judges  are  called 
on  first  to  establish  a  rule,  we  must,  according  to  our  own 
imperfect  lights  of  public  convenience,  advert  to  it:  for 
such  is  the  nature  of  the  law  of  England,  and  indeed  of 
the  law  of  all  countries,  that  cases  not  provided  for  by  the 

(a)  Raumer*8  'England  in  1835,*  vol.  iii.  p.  198. 
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^"'\^''°''  contemplation  of  the  legislature,  must,  as  they  arise,  be 
determined  by  the  good  sense  of  the  Judges,  in  analogy,  as 
far  as  they  cah,  to  the  former  cases ;  and  if  that  analogy  is 
not  perfect — if  it  cannot  be  traced  satisfactorily  to  the  un- 
derstanding, so  as  to  find  some  principle  established  by 
decided  cases  or  rules,  which  may  meet  the  immediate 
case,  then  you  are  at  liberty  to  consider  which  is  the  safest 
course  to  adopt  for  the  public  convenience,  and  you  most 
exercise  your  own  limited  judgment  as  to  what  may  be 
most  for  the  public  convenience.  It  appears  to  me  that  this 
case  does  not  fall  within  any  one  of  the  exceptions  I  have 
adverted  to,  and  that  there  is  no  decided  case  anabgous 
to  it.  Every  one  of  the  excepted  cases  is  a  case  in  which 
the  trade  is  one  that  consists  in  dealing  with  other  men*a 
goods.  That  being  the  principle,  it  appears  to  me  that  I 
must  agree  with  the  other  learned  Judges,  that  the  judg- 
ment should  be  for  the  defendant. 


Judgment  for  the  defendant. 


Doe  d,  Spencer  v.  Pedley  and  Another. 
A  tettator  by       X  HIS  was  an  action  of  ejectment,  in  which  issue  having 

his  will  de-  .  .   .       i    •       t  n   i  .  «  «        .  , 

vised  different  l>een  jomed,  by  the  consent  of  the  parties,  and  by  the  order 
SSng  ofhouses  ^^  *  Judge,  the  facts  were  now  stated  for  the  opinion  of 
and  land,  to       this  Court  ou  the  following  case. 

different  de-  .  ® 

visees,  (some  of  By  indenture  of  the  9th  of  October,  1804/^  made  between 
his*!J3^n  nsme.)  Edward  Earl  of  Derby  of  the  one  part,  and  JoJm  Spencer 
and*iooth  «*'  ^^  ^^®  Other  part,  the  premises  in  question  were  de- 
fer life  only ;      miscd  and  granted  unto  the  said  John  Spencer,  his  heirs 

and  by  a  re- 
siduary clause,  devised  all  the  rest,  residue,  and  remainder  of  his  messuages,  land»  ftc,  not  themin- 
before  disposed  of,  to  his  wife,  her  heirs,  executors,  administrators,  and  assigns  for  ever.  The  follow- 
ing clauses  were  added  by  the  testator,  immediately  before  executing  the  will — "  I  do  further  give 
to  my  wife,  this  house  wherein  I  now  live  ;  also  the  ootUge,  and  all  the  building,  cattle,  and  every- 
thing belonging  to  me  in  and  about  this  house." — "  I  also  entail  my  land  to  the  Spencers'  male  heir  so 
long  as  one  shidl  rtnain."  The  testator's  own  name  was  Spencer : — Held,  that  the  devise  to  the  wife 
of  the  residue  was  not  affected  by  the  subsequent  specific  devise,  or  by  the  devise  to  the  Speneere* 
male  heir;  that  the  devise  of  the  residue,  and  the  specific  devise  to  the  wife,  were  not  inconsistent, 
and  might  both  stand  together;  and  that  the  clause  as  to  the  entaili  was  either  unintelligible,  or  in- 
applicable to  the  property  devised  to  the  wife. 
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and  assigns,  for  the  lives  of  three  persons  therein  named,  Exch,  ofPUai, 
and  for  the  life  of  the  survivor  of  them,  if  the  heirs  male 
of  Thomas  first  Earl  of  Derby,  of  the  name  of  Stanley , 
should  so  long  continue,  subject  to  the  rent,  covenants, 
and  agreements  therein  expressed. 

Livery  of  seisin  was  duly  made  to  the  said  John 
Spencer,  who  thereupon  entered  into  possession  of  all  the 
premises,  and  was  thereof  seised  and  possessed  for  the 
said  term  until  and  at  the  time  of  his  death. 

After  becoming,  and  whilst  seised  and  possessed  as 
aforesaid,  namely,  on  the  S5th  day  of  December,  1820, 
the  said  John  Spencer  made  his  will,  executed  and  at- 
tested as  is  by  law  required  for  passing  estates  pur  autre 
vie,  of  which  will  the  following  is  a  facsimile  copy  :•— 

"  This  is  the  last  will  and  testament  of  me,  John  Spencer, 
of  Redvales,  within  Bury,  in  the  county  of  Lancaster, 
gentleman,  made  whilst  in  health,  and  of  sound  and  dis- 
posing mind,  memory,  and  understanding,  in  manner  fol- 
lowing : — ^First,  I  do  hereby  direct  my  executors  hereinafter 
appointed  to  pay  off  and  discharge  all  my  just  debts,  my 
funeral  and  testamentary  expenses,  and  the  costs  of  the 
probate  and  execution  of  this  my  will,  out  of  my  personal 
estate.  And  if  my  personal  estate  should  be  insufficient 
for  that  purpose,  I  charge  my  real  estate  with  the  pay- 
ment of  such  deficiency  :  and  subject  as  aforesaid^  I  do 
hereby  give  and  devise  to  my  nephew,  John  Spencer,  other- 
wise HoU,  the  natural  son  of  my  sister  Betty,  and  to  bis 
heirs  and  assigns,  all  that  cottage  or  dweUU^'^house  in 
which  he  now  resides,  situate  in  Redvales  qforesaid,  for 
and  during  the  term  of  the  natural  lives  by  which  I  hold 
the  same  under  the  Earl  of  Derby,  to  enter  thereupon  from 
the  day  of  my  decease,  and  I  do  hereby  also  (a)  give  and 

(a)  The  words  in  italics  were  is  admitted  that  the  words  scored 
scored  through  in  the  original,  through,  were  struck  out  by  the 
and  the  following  note  was  sub-  testator,  immediately  before  ex- 
joined  to  them  in  the  case  :— "  It  ecuting  his  will;  and  describe  the 
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£jteh,  of  Pleat,  bequeath  unto  the  said  John  Spencer,  otherwise  Hali,  and 
to  my  brother,  James  Spencer,  all  those  messuages,  cot- 
tages, or  dwelling-houses,  with  the  appurtenances  to  the 
same  respectively  belonging,  situate  at  Bedlam  Green^ 
within  Bury  aforesaid,  to  hold  the  same  unto  the  said 
John  Spencer,  others  ise  HoU,  and  James  Spencer,  their 
executors,  administrators,  and  assigns  equally,  as  tenants 
in  common,  to  enter  thereupon  immediately  after  my  de- 
cease. And  I  do  hereby  also  give  and  devise  unto  Alice 
Cheeiham,  wife  of  Moses  Cheeiham,  of  Heywood,  all  that 
messuage  or  dwelling  house,  with  the  shop  and  appur- 
tenances to  the  same  belonging,  situate  in  Heywood 
aforesaid,  formerly  in  my  occupation,  on  condition  that 
she  pay  unto  my  wife,  Anne  Spencer,  the  sum  of  100/., 
which  1  direct  she  shall  pay  before  she  enters  thereupon, 
which  sum  of  100/.  I  give  to  my  wife  for  her  own  use; 
to  hold  the  same  unto  the  said  AUce  Cheeiham,  her  heirs 
and  assigns  for  ever,  on  such  conditions  as  aforesaid; 
and  in  case  she  shall  refuse  to  pay  the  same,  then  I  give 
and  devise  the  said  messuage,  shop,  and  premises,  to  my 
wife,  her  heirs  and  assigns;  and  I  do  hereby  authorise 
and  empower  my  wife,  by  will  or  other  disposition,  to  give 
or  dispose  of  the  sum  of  100/.  at  her  death,  in  such  way 
and  manner  as  she  may  think  proper,  the  same  to  be  paid 
and  discharged  out  of  my  personal  estate ;  and  if  I  should 
not  have  so  much  money  or  securities  for  money  at  my 
death,  then  I  do  hereby  charge  my  messuages,  buildings, 
and  premises  situate  at  Wrigley  Brook,  within  Heywood 
aforesaid,  with  so  much  as  my  personal  estate,  not  in- 
cluding my  household  goods  and  furniture,  shall  fall  short. 
And  I  do  hereby  give  and  bequeath  unto  my  wife  all  and 
singular  my  household  and  other  goods   and  furniture. 


premises  in  question ;  subject  to     affect    the   construction  of  the 
the  question  of  the  admissibility     ^vill." 
of  any  evidence  to  this  effect,  to 
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beds  and  bedding,  plate^  linen,  and  china,  to  and  for  her  Eteh.^kai, 
own  use  and  benefit  absolutely.  And  I  do  hereby  also 
give  and  devise  all  those  two  messuages  or  dwelling- 
houses,  with  the  buildings,  land,  and  premises  thereto 
belonging,  situate  at  Cui  Yaie  within  Spoiland,  to  my 
wife,  for  and  during  the  term  of  her  natural  life.  And  in 
case  my  nephew,  the  said  John  Spencer,  otherwise  Holt, 
should  survive  my  wife,  then  immediately  after  her  de- 
cease I  give  and  devise  the  same  to  the  said  John  Spencer t 
otherwise  Holi^  and  hb  assigns,  for  and  during  the  term 
of  his  natural  life*  And  immediately  after  the  decease  of 
the  survivor  of  them,  my  said  wife  and  nephew,  I  do 
hereby  give  and  devise  the  same  unto  and  equally  to  be 
divided  amongst  the  children  of  my  said  nephew,  share 
and  share  alike,  and  their  respective  heirs  and  assigns,  as 
tenants  in  common.  And  in  case  he  should  die  without 
lawful  issue  living  at  his  decease,  I  do  hereby  give  and 
devise  the  same  unto  and  equally  to  be  divided  amongst 
all  and  every  the  sons  of  my  brother,  James  Spencer,  and 
to  their  respective  assigns  during  their  several  natural 
lives.  And  after  the  decease  of  the  sons  of  my  brother 
James,  and  as  they  shall  respectively  die,  I  give  and 
devise  the  part  and  share,  parts  and  shares  of  such  of 
them  so  dying,  unto  and  equally  to  be  divided  amongst 
all  and  every  the  children  of  my  nephews,  share  and  share 
alike,  as  tenants  in  common*  And  I  do  hereby  also  give 
and  devise  unto  my  wife,  Ann  Spencer,  all  those  several 
messuages  or  dwelling  houses,  situate  at  or  near  Wrigley 
Brooky  within  Heywood  aforesaid,  with  all  and  every  the 
outbuildings,  gardens,  land,  and  premises  to  the  same  be- 
longing, for  and  during  the  term  of  her  natural  life ;  and 
immediately  from  and  after  her  decease,  I  do  hereby  give 
and  devise  and  bequeath  the  same,  subject  to  the  eventual 
charge  thereupon  as  hereinbefore  mentioned,  unto  my  na- 
tural son,  James  Ogden,  otherwise.  Spencer,  for  and  dqring 
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^^im'*"*  the  term  of  his  natural  life.   And  immediately  after  his  de. 
cease,  I  give  and  devise  the  same  unto  my  nephew,  the 
said  John  Spencer,  otherwise  Holi,  in  case  he  shall  survive 
the  said  James  Ogden,  otherwise  Spencer,  for  and  during 
the  term  of  his  natural  life,  and  after  the  decease  of  tlie 
sunriYor  of  them,  the  said  James  Ogden,  otherwise  Spencer, 
and  John  Spencer,  otherwise  Holt,  then  I  do  hereby  give, 
devise,  and  bequeath  the  same  unto  and  equally  to  be 
diTided  amongst  all  and  every  the  children  of  tiie  said 
John  Spencer,  otherwise  Holi,  lawfully  to  be  begotten,  if 
more  than  one,  share  and  share  alike ;  and  if  only  one,  then 
the  whole  to  such  only  child,  and  bis  or  her  heirs,  executors, 
administrators,  and  assigns,  during  my  estate  and  interest 
therein.    But  in  case  tite  said  John  Spencer,  otherwise 
HoU,  should  die  without  leaving  lawful  issue,  or  in  case 
of  his  leaving  such  who  should  die  under  age,  without 
lawful  issue,  then,  after  the  decease  of  the  said  James 
Ogden,  otherwise  Spencer,  and  John  Spencer,  otherwise 
Holt,  and  the  issue  of  the  said  John  Spencer,  otherwise 
Holt,  in  manner  aforesaid,  then  I  do  hereby  give,   de- 
viae,  and  bequeath  the  said  messuages,  buildings,  land, 
and  premises,  situate  at  or  near  Wrigley  Brook  aforesaid, 
unto  and  equally  amongst  all  and  every  the  sons  of  my 
said  brother  James,  during  their  respective  natural  lives. 
And  immediately  from  and  after  the  decease  of  any  of 
them,  and  as  they  shall  respectively  die,  I  do  hereby  give, 
devise,  and  bequeath  the  part  or  share,  parts  or  shares, 
of  such  of  them  so  dying,  unto  and  equally  to  be  divided 
amongst  his  children,  share  and  share  alike,  and  their 
respective  heirs,  executors,  administrators,  and  assigns,  as 
tenants  in  common.    And  I  do  hereby  also  give  and  de* 
vise  to  my  wife  and  her  assigns,  for  and  during  the  term 
of  her  natural  life,  all  that  messuage,  farm,  and  tenement, 
with  the  cottages,  outbuiklings,  and  other  appurtenancea 
to  the  same  belonging,  called  Gorsep  Hill,  situate  in 
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Hey  wood  aforesaid^  which  I  lately  purchased  from  Ed-  ^"*;^^'*^* 
ward  Monday ;  and  immediately  from  and  after  her  de* 


cease,  I  do  hereby  give  and  devise  the  same  to  my  natural 
daughter  Mary  Ogden^  otherwise  Spencer^  for  and  during 
the  term  of  her  natural  life.     And  immediately  from  and       pkplby. 
after  the  decease  of  the  survivor  of  them,  my  said  wife  and 
Mary  Ogden,  otherwise  Spencer,  I  do  hereby  give  and  de- 
vise the  same  unto  and  equally  amongst  all  and  every  the 
sons  of  my  said  brother  Jcunes,  during  their  respective 
natural  lives.    And  from  and  after  the  decease  of  any  of 
them,  and  as  they  shall  respectively  die,  I  do  hereby  give, 
devise,  and  bequeath  the  part  or  share,  parts  or  shares  of 
such  of  them  so  dying,  unto  and  equally  to  be  divided 
amongst  his  children,  share  and  share  alike,  and  their  re*- 
spective  heirs,  executors,  and  administrators  and  assigns,  as 
tenants  in  common.   And  I  do  hereby  also  give  and  devise 
unto  my  wife  and  her  assigns,  duruig  the  term  of  her'natural 
life,  all  that  my  messuage,  cottage,  or  dwel]ing»house, 
with  its  appurtenances,  situate  at  Dawson  Fold,  within 
Heywood  aforesaid  ;  and  immediately  after  her  decease  I 
give  and  devise  the  same  unto  my  wife's  nieoe,  Elizabeth 
Pedley,  and  her  assigns,  for  and  daring  the  term  of  her 
natural  life ;  and  immediately   from  and   after  the  de* 
cease  of  the  survivor  of  them,  my  said  wife  and  Elizas 
beth  Pedleyf  I  do  hereby  give,  devise,  and  bequeath  the 
same  unto  and  equally  to  be  divided  amongst  ail  and  every 
the  sons  of  my  said  brother  James^  during  their  respective 
natural  lives.    And  from  and  after  the  decease  of  any 
of  them,  and  as  they  shall  respectively  die,  I  do  hereby 
give,  devise,  and  bequeath  the  part  and  share,  parts  and 
shares  of  such  of  them  so  dying,  unto  and  equally  to  be 
divided  amongst  his  children,  share  and  share  alike,  and 
their  respective  heirs,  executors,  and  administrators,  as 
tenants  in   common;  and  all  the  rest,  residue,  and  re^ 
mainder  of  my  messuages,  buildings,  land,  hereditaments, 
and  premises,  and  all  my  personal  and  other  estate  and 
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Esteh.  of  Pka9f  effects,  not  hereinbefore  disposed  of,  I  do  hereby  give 
devise,  and  bequeath  unto  my  wife,  Anne  Spencer,  her 
heirs,  executors,  administrators,  and  assigns  for  ever,  or 
for  and  during  all  my  estate,  right,  title,  and  interest  there^  , 
in.  [I  do  further  give  to  my  wife  this  house  wherein  I  now 
live;  also  the  cottage,  and  all  the  building,  cattle,  and  every 
thing  belonging  to  me  in  and  about  this  house,  Redvales- 
I  also  make  my  wife  sole  executor,  and  at  her  decease  my 
^9isf^{a),James  Spencer.  I  also  entail  my  land  to  the 
Spencer^s  nude  heir$  (b)  so  long  as  one  shall  remain."]  (c). 

The  testator  died  on  the  27th  of  December,  18£0,  with- 
out altering  or  revoking  his  said  will ;  and  the  said  Ann 
Spencer,  his  widow  therein  named,  and  who  survived  him, 
proved  the  said  will,  and  entered  into,  and  until  her  death 
remained  in  possession  of,  the  premises  in  question.  On 
the  14th  o{  March,  1834,  she  made  her  will,  which  was  duly 
executed  and  attested,  and  contains  amongst  other  the 
foUowing  words :  "  I  give  and  devise  unto  my  brother, 
James  Ainsworth,  and  my  nephew,  James  Thomas  Pedley, 
all  my  estate  and  interest  in  the  messuages  and  premises 
which  I  now  occupy  at  Redvales,  and  the  cottage,  buildings, 
and  appurtenances  thereto  given  to  me  by  the  will  of  my 
late  husband,  for  their  own  absolute  use  and  benefit." 

In  October,  1835,  she  died,  without  having  altered  or  re- 
voked her  said  will,  and  leaving,  her  surviving,  the  said 
James  Ainsworth  and  James  Thomas  Pedley,  in  her  will 
named  as  aforesaid,  and  who  are  the  above-named  de- 
fendants. 

George  Spencer,  the  lessor  of  the  plaintiff,  is  the  heir-at- 
law  and  next  of  kin  of  the  testator,  John  Spencer.  One 
of  the  cestui  que  vies  named  in  the  said  indenture  is  still 

(a)  So  in  the  original.  ing  out  the  words  struck  out  in 
(6)  So  in  original.  the  first  part  of  the  will,  and  be- 
(c)  *<  The  words  within  brackets  fore  executing  the  wiU,  and  de- 
were  inserted  by  the  testator  in  his  scribe  the  premises  in  quesUon.*' 
own  hand,  immediately  after strik* 
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living,  and  the  heirs  male  of  Thomas ^  first  Earl  of  Derby,  ^^\^  ^^^'» 
of  the  name  of  Stanley 9  still  continue. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  said  Ann  Spencer,  under  the  will  of  the  said  testator, 
John  Spencer,  took  the  whole  estate  and  interest  which  he 
had  in  the  premises  in  question. 

The  following  were  the  points  stated  in. the  margin  of 
the  demurrer  book: — 

It  will  be  contended  for  the  lessor  of  the  plaintiff,  that 
the  express  devise  of  the  particular  premises  in  question 
to  the  wife,  excludes  those  premises  from  the  operation  of 
the  general  devise  of  residuary  estate,  and  that  the  wife,  as 
to  the  premises  in  question,  did  not  take  any  estate  or  in- 
terest extending  beyond  her  own  lifetime. 

It  will  be  contended  for  the  defendants,  that  Ann  Speticer, 
the  wife  of  the  testator,  took  the  entire  interest  of  the  testa- 
tor in  the  premises  in  question,  under  the  general  devise  to 
her  of  the  residue  of  the  estate. 

Cresswell,  for  the  lessor  of  the  plaintiff. — Under  this  de  • 
vise  the  testator^s  widow,  Ann  Spencer,  took  only  a  life 
estate  in  the  premises  in  question.  The  estate  having 
been  granted  to  the  testator,  his  heirs  and  assigns,  per  autre 
vie  only,  the  devise  to  the  wife,  without  more,  would  convey 
only  a  life  estate.  In  Doe  d.  Jeffy.  Robinson  (a),  where  the 
tenant  of  certaih  lands,  granted  to  him  and  his  heirs  per 
autre  pie,  devised  them  to  A.  B.,  without  saying  more,  and 
A.  B.  died  during  the  lifetime  of  the  cestui  que  me:  it  was 
held  that  the  heirof  the  devisor  was  entitled  to  the  lands  hs 
special  occupant.  Unless  something  appears  on  the  face  of 
the  will  which  indicates  a  clear  intention  that  the  wife  was  to 
take  a  greater  estate,  the  heir-at-law  of  the  devisor  will  be 
entitled  as  special  occupant  The  residuary  clause  will  no 
doubt  be  relied  on ;  but  that  precedes  the  devise  in  ques- 

(a)  ?  B.  &  Cr.  296 ;  2  Man.  &  Ry.  249. 
VOL.  !•  y  Y  M.  W. 
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^^l^'^'  tion ;  and  at  the  time  that  the  residuary  clause  was  inserted 
in  the  will,  there  was  a  devise  before  of  this  property  to 
John  Spencer f  his  heirs  and  assigns.  [Lord  Abinger,  C*  B. — 
We  must  look  at  the  will  as  though  that  clause  were  not  In 
it.  We  can  only  notice  the  erasure  as  a  fact.  Parke,  B. — 
We  are  to  say  what  is  the  meaning  of  the  words  which  were 
contained  in  this  paper  at  the  time  the  devisor  signed  it.] 
It  is  submitted,  that  it  may  be  considered  in  the  nature  of  a 
contemporaneous  exposition.  In  Strickland'^.  Maxwell  (a), 
an  instrument  of  dembe  was  produced  in  evidence,  by 
which  the  plaintiff  agreed  to  let,  &c.,  for  the  term  ofome 
year.  Most  of  the  subsequent  stipulations  in  the  lease 
were  wholly  inapplicable  to  a  tenancy  for  one  year  only, 
and  many  of  them  appeared  applicable  only  to  a  tenancy 
determinable  by  a  notice  to  quit.  The  document  appeared 
on  the  face  of  it  to  have  originally  contained  words  creat- 
ing a  tenancy  fnnn  year  to  year,  and  the  above  words  as 
to  the  term  for  one  year  only  remained.  And  it  was  held 
that  the  words  struck  out  might  be  looked  at  to  shew  what 
the  intention  of  the  parties  was.  [Lord  Abinger,  C.  B. — 
You  can  only  give  it  in  evidence  to  explain  a  latent  ambi- 
guity. Parke,  B. — ^No  matter  what  the  testator  intended 
at  a  former  period ;  the  question  is,  what  did  he  intend 
when  he  executed  the  will  ?]  It  is  laid  down  in  SheppanFe 
Touchstone,  402,  that,  in  testamento,  the  last  will  is  of  the 
greatest  force;  and,  therefore,  between  two  repugnant 
clauses  in  a  will,  the  latter  will  be  effectual.  Now  here,  the 
residuary  clause  in  the  will,  and  the  subsequent  specific 
devise  of  this  estate  to  the  wife,  are  inconristent,  and  there- 
fore, according  to  the  rule  above  laid  down,  effect  ought  to 
be  given  to  the  latter  disposition.  Sime  v.  Doughty  (b); 
Comtantine  v.  Conetantine  (c).  Putting  the  residuary 
clause  out  of  the  question,  there  cannot  be  a  doubt  that  a 


(o)  2  Cr.  &  M.  M9.  (b)  6  Vei.  243. 

(c)  6  Vm.  100. 
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life  estate  only  would  be  created ;  but  the  reridaary  clause  ^^\^^^' 
would  give  the  whole  interest,  which  is  inconsistent.  It 
is  admitted,  that  where  an  estate  b  devised  in  a  former  part 
of  a  will  to  a  person  for  life,  and  then  afterwards  the  tes- 
tator adds  a  residuary  clause,  giving  an  estate  in  fee,  the 
Courts  have  held  that  the  clauses  were  not  inconsistent, 
and  that  the  former  clause  may  reasonably  be  enUrged  by 
the  latter :  that  is,  because  there  the  testator  goes  on  to 
devise  more — to  dispose  of  that  which  he  had  not  before 
disposed  of.  But  there  is  no  case  in  which  it  has  been 
decided,  that  where  the  clauses  in  the  will  are  placed 
as  they  are  in  this,  the  residuary  clause  can  have  any 
such  effect,  when  it  precedes  the  specific  devise  of  the  es- 
tate for  life.  Suppose  this  testator  had  given  all  his  estates 
to  A.  in  fee,  and  had  afterwards  given  one  of  them  to  A. 
for  life :  that  would  be  inconsistent ;  and  that  is  substan- 
tially the  present  case.  [Lord  jibinger,  C.  B.— It  is  only 
when  the  clauses  are  necessarily  inconsistent  that  you 
must  reject  the  former  clause.]  Effect  ought  to  be  given, 
if  possible,  to  the  whole  will ;  but  here,  if  effect  be  given  to 
the  residuary  clause  as  to  this  estate,  the  specific  devise 
will  have  no  operation  whatever;  whereas,  if  it  is  held  that 
this  estate  did  not  pass  under  the  residuary  clause,  effect 
would  be  given  to  the  specific  devise  to  the  wife,  and  there 
would  be  no  intestacy  as  to  this,  because  by  the  last  clause 
the  testator  has  entailed  it  on  his  own  male  heir.  Doe  v. 
Garrod  (a) ;  Counden  v.  Clarke  (i).  There  is  another 
inconsbtency,  that  the  latter  clause,  **  I  also  entail  my 
land  on  the  Spencer's  male  heir,  so  long  as  one  shall  re- 
nuun,**  applies  to  all  that  has  gone  before.  iParke,  B. — 
You  say,  that  "  my  land  **  must  mean  the  whole  of  his  real 
property,  so  that  he  would  give  to  his  wife  an  estate  for  life, 
and  then  an  estate  to  his  male  heir  in  tail.  It  may  be 
worth  while  to  consider,  whether  that  clause  is  not  a  revo- 

(a)  2  B.  &  Adol.  87.  (b )  Hobsrt,  2$. 

Y  Y  9 
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^'^'iSS/'**''  cation  of  every  devise^  except  the  devise  to  the  wife,  and  to 
v.^.^^,1^     the  heir  male  in  taiL     Can  you  make  sense  of  the  devise  to 
Dob         Spencer*s  heir  male  ?     What  is  the  meaning  of  Spencer*s 
Spbmcbr       b^ir  iD&lc  ?    Is  it  his  own  heir  male,  or  the  head  of  his 
family  7]    It   is  either  his  own  heir  male,  or  his  brother's 
heir  male.     In  the  absence  of  evidence  to  shew  that  he 
meant  the  contrary,  it  must  be  taken  to  mean  his  own  heir- 
male. 

CoUman,  conird. — There  are  two  objections  to  the  last 
clause  of  this  will. — First,  it  is  a  devise  of  ''  my  land/* 
simply ;  it  is,  therefore,  uncertain  what  land  he  means : 
secondly y  it  is  uncertain  as  to  the  person  who  is  to  take. 
First,  it  will  not  affect  the  land  devised  to  the  wife,  for 
that  is  a  devise  of  a  house  and  building,  and  although  a 
devise  of  land  will,  in  general,  carry  the  houses  which  are 
upon  it,  that  is  only  when  the  testator  has  not  used  the 
word  land  in  contradistinction  to  the  word  houses.  In 
JarmafCs  edition  of  PoweU  on  Devises,  186,  it  is  said — 
**  But  though  the  word  lands  will,  unaided  by  the  context, 
carry  houses,  or  rather  the  land  on  which  the  houses  are 
built ;  yet  of  course  this  does  not  hold  where  the  testator 
evidently  uses  it  in  contradistinction  to  house«  As,  where 
a  devisor,  having  a  messuage  at  L.,  and  a  messuage  and 
lands  at  FF.,  devised  his  house  at  L.,  with  all  other  his 
lands,  meadows,  pastures,  with  their  appurtenances,  lying 
in  W. ;  the  house  at  fF".  was  held  not  to  pass.'*  That  was 
the  case  of  Ewer  v.  Hey  don,  Moore,  359,  pL  491,  also 
reported  in  2  Anderson,  133.  Here,  the  testator  in  the 
different  devises  he  has  made  has  always  drawn  a  distinc- 
tion between  houses  and  land;  when  he  means  to  devise 
houses  he  uses  the  term  houses,  and  when  he  means  land 
he  uses  that  term.  [Parke,  B. — ^Tlie  case  does  not  find 
whether  the  testator  had  any  land  besides  that  specifically 
devised  before*]  That  certainly  does  not  appear.  But  this 
devise  cannot  be  extended  beyond  its  terms  to  mean  '*  all 
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my  land."  It  is  apprehended  that  it  means  land  previously  ^*^,^f^^' 
given — not  houses.  But  if  it  might  mean  that,  it  is  too 
uncertain.  Secondly ^  there  is  an  uncertainty  as  to  the  per- 
son to  whom  the  land  entailed  is  to  go.  The  words,  "  to 
the  Spencer's  male  heir,  "are  not  a  sufficient  description  of 
any  person.  It  might  mean  the  son  of  James  Spencer ^  or 
any  other  of  the  Spencers;  and  it  is,  therefore,  not  suffi- 
ciently certain  for  the  Court  to  put  any  construction  upon 
it.  [Parke^  B. — This  is  that  part  of  the  will  where  he 
has  struck  out  the  letter  "  s"  in  the  word  **  heirs."  He 
leaves  estates  to  John  Spencer  and  James  Spencer ^  re- 
mainder to  their  children  and  their  heirs — ^he  might  mean 
to  restrict  the  Spencers  from  alienating.]  It  does  not  ap- 
pear who  was  the  object  of  the  testator*s  bounty,  and  it  is 
quite  uncertain  as  to  what  land  it  applies  to.  The 
construction  contended  for  on  the  other  side  would 
revoke  nearly  the  whole  of  the  will.  Then,  as  to  the 
argument  that  the  special  devise  is  inconsistent  with  the 
residuary  clause  :  it  is  a  fallacy  to  say  that  they  are  incon- 
sistent, as  both  may  stand  together.  It  is  said  that,  be- 
cause the  specific  devise  comes  after  the  residuary  clause,  it 
is  therefore  inconsistent :  it  is  admitted  on  the  other  side, 
that  if  the  specific  devise  had  come  first,  there  would  have 
been  no  inconsistency.  In  Doe  d.  Jeff  v.  Robinson  {a) 
it  was  certainly  held,  that  where  the  tenant  of  lands 
granted  to  him  and  his  heirs  per  autre  vie,  devised  them 
*'  to  A.B.^  without  saying  more,  and  A.B.  died,  living 
cestui  que  vie,  that  the  heir  of  the  devisor  was  entitled  to 
them  as  special  occupant.  But  that  case  is  an  instance  of 
a  legal  construction  of  intention  only.  There  is  no  case  in 
whicha  residuary  clause  has  been  held  to  be  repealed  by 
a  subsequent  specific  devise.  The  cases  which  affisct  resi- 
duary devises  are  fully  stated  in  Jarmaiis  edition  of 
Powell  on  Devises,  Vol.  2,  c.  6,  p.   102  ;    and  the  ge- 

(a)SB.&Gr.296. 
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^^\^^^*  neral  rule  is,  that  all  that  a  testetor  has,  which  is  not  other- 
wise disposed  of,  passes  under  the  residuary  clause,  unless 
it  appears  from  other  parts  of  the  will  to  be  the  clear  inten- 
tion of  the  testator  that  the  estate  should  not  pass  under 
it.  In  Doe  d.  Mareton  ▼.  Fossick  (a),  Lord  Tenierdem 
says — ''  I  think  the  more  modern  doctrine  is,  that  where 
the  words  are  large  enough  to  carry  a  remote  reversion,  it 
will  pass,  unless  there  be  something  directly  shewing  the  in- 
tention to  have  been  otherwise.  The  negative  mast  be 
proved.**  Here  there  is  no  such  clear  and  manifest  inten- 
tion, nor  any  necessary  inference  to  be  gathered  from  the 
will,  that  this  estate  should  not  pass  under  the  residuary 
devise. 

Cresswell  in  reply. — The  first  objection  is,  that  the  word 
"  land**  in  the  last  clause  is  not  sufficient  to  pass  anything 
but  land ;  but  in  the  case  cited  of  Euferw.  Heydon,  the  in- 
tention of  the  testator  was  clear,  that  the  house  should  not 
go  along  with  the  land.  But  here,  how  does  it  appear 
that  the  testator  used  the  word  **  land  **  in  contradistinc- 
tion to  house  ?  It  must  therefore  be  taken  on  the  general 
rule,  that  land  is  sufficient  to  pass  a  house.  Secondly » it  is 
said  that  the  person  to  take  is  uncertain,  and  that  the  de- 
vise b  inconsistent,  because  previous  estates  tail  are 
given  to  the  heirs  male ;  but  that  is  not  so,  for  they  are  to 
take  estates  as  tenants  in  common  in  fee.  The  testator 
might  have  changed  his  intention,  and  limited  it  to  the 
male  heir  of  the  Spencer  family.  There  is  no  doubt  that 
he  meant  to  give  it  to  the  male  heir  of  his  own  family.  If 
the  clause  is  not  absolutely  insensible,  it  must  have  effect 
given  to  it.  Then,  it  is  not  stated  whether  the  defen- 
dant claims  under  the  residuary  clause  or  the  specific 
devise.  The  specific  devise  cannot  be  enlarged  by  the  re- 
siduary devise  which  precedes  it.  It  is  admitted  on  the 
other  side,  that  the  specific  devise  is  not  sufficient  to  cott- 
er) 1  B.  k  Adol.  188. 
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vey  an  estate  of  inheritance.  If  so,  the  life  estate  given  &nh,rfPiHu, 
by  the  specific  devise  in  the  last  clause  is  inconsistent  with 
the  fee  previously  given  by  the  residuary  clau^.  It  is  not 
consistent  to  give  a  larger  estate  first,  and  then  a  smaller 
estate.  It  must  be  assumed  that  the  testator  has  changed 
his  intention. 

Lord  Abinoer,  C.  B. — I  am  of  opinion  that  the  de- 
fendants are  entitled  to  retain  this  estate.  If  the  last 
clause  had  been  sufiiciently  explicit,  it  would  have 
been  incumbent  upon  the  Court  to  give  efiect  to  it, 
and  there  would  have  been  great  difficulty  in  the  case. 
If  it  had  clearly  appeared  that  the  testator  intended 
to  give  his  estate  to  his  heir,  it  would  be  inconsistent 
with  the  specific  estates  previously  given  in  the  will, 
and,  coming  last,  must  have  operated  as  a  revocation 
of  them ;  but  it  appears  to  me  not  to  be  sufficiently  intel- 
ligible to  enable  us  to  give  it  any  effect.  First,  there  is 
no  clear  designatio  persona.  The  heir  male  of  the  Spen^ 
cers  may  mean  his  own  heir  male,  or  that  of  bis  brother, 
or  of  some  other  family  of  that  name,  which  is  too  am- 
biguous. The  probability  is,  that  he  wished  to  do  that 
which  the  law  will  not  allow,  namely,  to  restrain  the 
alienation  of  the  property  which  he  had  previously  given. 
It  then  comes  to  the  second  question,  which  was  first 
mentioned ;  whether  the  bequest  of  Redvales  to  the  wife, 
which,  if  it  stood  alone,  would  have  conveyed  only  an 
estate  for  life,  is  so  inconsistent  with  the  previous  clause, 
as  to  amount  to  a  revocation  thereof.  It  appears  to  me 
that  the  argument  of  the  plaintiff  is  founded  on  this  fal- 
lacy. The  general  rule  is,  that  where  a  testator  makes  a 
devise  in  one  part  of  a  will,  and  another  in  a  subsequent 
part,  so  inconsistent  that  both  cannot  stand  together,  the 
last  is  to  prevail.  But  that  rule  only  applies  whei«  the 
intention  of  the  testator  is  perfectly  clear  from  the  lan- 
guage of  the  will.    The  Courts  of  law,  when  they  hold 
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Eadk.  9f  Pkm,  that  a  dewise  to  a  person,  without  more,  passes  only  an 
estate  for  life,  act  upon  a  role  of  construction,  which  is 
independent  of  the  intention  of  the  testator.  The  rale  u 
adopted  to  avoid  all  question  as  to  the  intention,  and  is 
allowed  to  preYail  in  numy  cases  where  a  testator  has 
meant  to  give  more  than  a  life  estate,  but  has  failed  to  do 
so  by  express  words :  we  cannot,  therefore,  say  that  this 
bequest  is  necessarily  inconsistent  with  his  design,  as  ex- 
pressed in  a  former  part  of  the  wQl.  It  seems  to  me  that 
the  testator,  not  being  aware  of  the  effect  of  the  residuary 
clause,  which  gave  his  wife  the  whole,  meant  to  give  it 
to  her  by  this  bequest ;  and  therefore  he  has  done  nothing 
more  than  unnecessarily  repeat  a  part  of  the  previous 
devise.  If  he  had  given  the  Redvales  estate  to  her  and 
her  heirs,  and  afterwards  gave  to  her  the  Redoales  estate, 
there  would  be  no  necessary  inconsistency.  I  waited  to 
ascertain  whether  there  had  been  any  case  upon  this 
point ;  but  I  do  not  find  that  there  has  been  any  decision 
to  the  effect,  that  a  devise  to  A.  and  liis  heirs  for  ever, 
and  afterwards  a  devise  to  ^.,  without  more,  are  necessarily 
inconsistent.  We  are  bound  to  give  effect  to  the  whole 
of  the  will,  if  we  can ;  and  it  appears  to  me  that  we  cannot 
imply  an  intention  in  the  testator  to  cut  down  the  previous 
estate. 

Parke,  B. — ^I  entirely  conctir ;  snd  it  appears  to  me 
that  the  defendants  are  entitled  to  retain  this  estate.  The 
first  question  is,  whether  the  use  of  the  words,  *'  I  entail 
my  lands  on  the  heir  male  of  the  j^peac^^,**  makes  any  dif- 
ference in  the  will.  The  words  are  very  obscure :  there 
is  great  difficulty  in  determining  the  meaning  of  the  terms 
**  my  land,'*  and  the  **  Spencer*s  male  heir.**  It  is  enough 
for  the  Court  to  say,  that  the  clause  is  eitlier  unintelligible 
and  void,  or  inapplicable  to  the  property  in  dispute.  If  the 
words  ''  my  land"  relate  to  land  only,  they  are  not  applica- 
ble to  the  present  devise,  which  is  of  a  house ;  and  I  am 
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of  opinion,  either  that  they  are  absolutely  void,  because  of  Exeiu  of  PiemM, 
their  insensibility,  or  immaterial,  as  not  relating  to  the  sub-     y 
ject  matter  of  this  devise.  They  may  have  the  effect  of  limit-  Dos 

ing  the  estates  previously  given  to  the  Spencers;  or  the  ob-  spbncbr 
ject  of  the  testator  may  have  been  to  restrain  them  from  alie- 
nating the  estates  which  he  has  so  devised ;  but  what  effect 
they  may  have  upon  that  property  it  is  not  necessary  now  to 
determine.  The  second  question  is,  whether  the  additional 
clause  turns  the  residuary  bequest  into  an  estate  for  life? 
I  am  of  opinion  that  it  does  not  There  is  no  doubt  that, 
when  the  testator  has  put  his  name  to  tt»e  will,  the  whole 
must  be  taken  together,  and  that  no  part  of  it  is  to  be  re- 
jected, if  it  can  have  an  effect  given  to  it;  and  the  proper 
rule  is,  to  consider,  .in  each  will,  whether  there  is  a  total 
impossibility  of  reconciling  every  part.  There  is  no  doubt 
that  where  two  parts  of  a  will  are  inconsistent,  the  last  is 
to  be  given  effect  to.  But  is  there  any  inconsistency  in 
this  case?  First,  there  is  a  general  devise  of  the  residue; 
secondly,  there  is  the  particular  bequest.  It  appears  to 
me  that  they  are  by  no  means  irreconcileable,  and  that 
this  latter  was  only  meant  by  the  testator  to  say  more  ex- 
pressly, that  his  wife  shall  possess  that  property.  It  is 
very  true,  that  if  this  clause  stood  alone,  it  would  have 
only  a  limited  effect ;  but  the  former  clause  cannot  be 
cut  down  by  it,  since  the  two  are  not  irreconcileable.  •  If 
the  second  devise  had  been,  "to  my  wifey^r  her  life 
only,'*'  there  would  have  been  an  inconsistency  resulting 
from  the  u^e  of  the  word  *'  only,*'  and  the  two  clauses 
would  have  been  irreconcileable.  But  there  is  no  incon- 
sistency here,  and  therefore  they  may  both  stand,  and  the 
effett  of  them  is  to  give  the  wife  an  estate  in  fee. 

BoLLAND,  B. — The  general  residuary  clause  would  pass 
the  fee  to  the  wife ;  and  I  am  of  opinion  that  the  addi- 
tional clause  does  not  alter  it.  The  clause  devising  this 
property  at  the  beginning  of  his  will  having  been  struck 
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^^\^f^*"'  out,  the  testator  merely  added  the  Ust  clause,  more  surely 
to  secure  the  house  to  his  wife.  In  all  the  former  devises 
to  hb  wife,  he  particularly  gave  the  estates  to  her  for  her 
life — here  he  has  not  used  the  same  language.  In  WUiianu 
V.  Thomas  (a)  J  where,  after  a  devise  to  one  and  her  heirs  of 
certain  lands  in  A.,  and  other  devises  to  the  same  pers<»i, 
her  executors,  administrators,  and  assigns,  of  leasehold  in- 
terests in  jB.,  C,  and  i).,  there  was  a  devise  of  all  the  re- 
sidue of  the  testator's  estate  and  effects,  real  and  personal, 
whatsoever  and  wheresoever,  not  before  disposed  of,  to  the 
same  devisee,  her  executors^  adminisiraiars,  and  assigm^ 
for  her  own  use  absolutely,  it  was  held  that  the  latter  devise 
would  carry  a  distant  reversion  in  fee  in  the  lands  in  JB. 
There  Lord  EUenborough^  C.  J.,  said,  "  It  was  properly 
admitted  that  the  words  of  the  residuary  devise,  giving  all 
the  rest  of  his  estate  and  effects,  real  and  personal,  whatso- 
ever and  wheresoever,  not  before  disposed  of,  to  his  wife, 
her  executors,  &c.,  for  her  own  use  and  benefit  absolutely, 
were  competent  to  carry  this  reversion,  unless  rebutted 
by  something  else  in  the  will,  shewing  that  he  did  not 
mean  to  pass  it.  But  the  omission  of  the  word  heirs  in 
that  clause,  which  is  introduced  in  others,  is  relied  on  for 
this  purpose.  But  where  the  words  of  the  residuary 
clause  are  so  strong  and  clear  for  carrying  the  fee  in  this 
reversion,  we  cannot  collect  a  contrary  intent  from  the 
mere  omission  of  the  word  heirSy  which  is  fiilly  supplied 
by  other  words.** 

Gurnet,  B. — I  concur  in  opinion  with  the  rest  of  the 
Court.  There  is  an  express  devise  of  the  residue  to  the 
wife  in  fee,  and  nothing  in  the  next  clause  which  is  ne- 
cessarily inconsistent  therewith. 

Judgment  of  nolle  prosequi  to  be  entered  for 
the  defendants. 

(a)  13  East,  141. 
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JBfdb.  ^  PUa9, 
18^6. 

Whitfield  v.  Hodges. 

XN  this  case  Fish  had  obtained  a  rule  to  shew  cause  why  Where  the  phin- 
the  judgment  entered  up  should  not  be  set  aside,  and  why  gr^'ofVcauie, 
an  exoneretur  should  not  be  entered  on  the  bail-piece*  •s^cfi  to  give 

^  the  defendant  a 

It  appeared  from  the  affidavits  that  a  writ  of  capias  had  month's  time  to 
been  sued  out  by  the  plaintiff  against  one  SurridgCf  and  fhe  time  ezpir- 
that  SurridgCf  having  been  arrested,  the  now  defendant  mra^J^d  b*^ 
became  bail  for  him.    The  action  proceeded  to  issue,  and  the  practice  of 

the  Court  be 

notice  of  trial  was  given  on  the  9th  of  November  for  the  obtained,  and 
next  Essex  Assizes.    On  the  24th  of  December,  Sur^  Sfli^^S^b^B 
ridge  gave  the  plaintiff  a  bill  of  exchange  for  the  amount  ^^^  '^^ 
of  the  debt  for  which  the  action  was  brought,  and  paid  rangement  waa 
the  costs  incurred  up  to  that  time.     The  bill,  which  was  jj^^,  tha^  the" 
payable    two  months  after  date,    was   dishonoured   on  ^i^^^ed"^^ 
its   being  presented  for  payment  when  due.      Notice 
was  then  given  by  the  plaintiff's  attorney  to  Surridge's 
attorney,  that  he  should  proceed  to  try  the  cause.     On 
the  27th  of  February  an  order  was  made  by  Mr.  Baron 
Gumeffy  that,  on  payment  of  the  debt  and  all  subsequent 
costs,  including  the  costs  of  briefs,  on  or  before  Tuesday 
then  next,  (which  was  the  1st  of  March),  all  further  pro- 
ceedings should  be  stayed,  and  in  default  thereof,  that 
the  plaintiff  should  be  at  liberty  to  sign  final  judgment, 
and  issue  execution  thereon.    The  costs  were  taxed,  and 
the  amount  having  been  paid  to  the  plaintifi**s  attorney, 
he,  on  the  29th  of  February,  gave  the  defendant  a  month's 
further  time  to  pay  the  debt ;  but  he  afterwards  signed 
judgment  on  the  order.    The  commission-day  at  Chehns- 
ford  was  the  9th  of  March.    On  the  6th  of  April  a  ca.  so. 
was  issued  against  Surridge,  returnable  on  the  22nd,  and 
on  the  23rd  the  plaintiff  commenced  this  action  against 
the  present  defendant;    and  the  defendant  not  having 
pleaded  in  due  time,  the  plaintiff  signed  judgment     On 
the  first  day  of  this  term.  Fish  obtained  the  above  rule,  on 
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Esch.  j^fP^o'^  the  ground  that  time  had  been  given  to  the  defendant  in 
the  original  action,  and  that  therefore  the  bail  were  dis- 


1836. 


Whitfie{.d    cbarged. 

9. 

HODOBS. 


Erie  and  G.  T.  White  shewed  cblusb.— First,  the  time 
was  not  extended  beyond  the  period  at  which  the  plaintiff 
could  have  obtained  judgment  and  execution  according  to 
the  regular  course  of  practice.  Time  was  not  therefore 
given  to  the  original  defendant — Secondly^  the  Judge's 
order  was  not  absolute  for  judgment,  but  conditional  only. 
But,  thirdly,  it  was  a  mere  private  arrangement  between 
the  plaintiff  and  the  defendant,  and  was  similar  to  the  case 
where  a  cognovit  has  been  given ;  and  it  was  held  in 
Stevenson  v.  Roche  (a),  that  bail  are  not  discharged  by 
the  plaintiff's  taking  a  cognovit  from  the  principal,  unless 
time  be  thereby  given.  The  plaintiff  relinquished  no- 
thing by  taking  the  Judge's  order.  No  judgment  was 
then  signed,  and  the  plaintiff  was  not  entitled  to  sign 
judgment. 

Piatt  and  Fish  in  support  of  the  rule. — It  is  clear,  as  a 
general  rule,  that  if  time  be  given  to  the  original  de- 
fendant, the  bail  are  discharged.  Now,  when  by  the 
plaintiff's  agreement  the  judgment  and  execution  are 
delayed,  the  defendant  does  obtain  time ;  and  when  dur- 
ing the  progress  of  a  cause  the  plaintiff  becomes  entitled 
to  sign  judgment  on  an  earlier  day  than  by  the  ordinary 
practice  he  would  be  entitled  to  do,  the  bail  have  a  right 
to  call  upon  him  to  do  so,  and  if  he  fails  to  do  so,  they  are 
discharged.  That  was  the  case  in  the  present  instance. 
Any  substantial  arrangement  by  which  the  time  for  sign- 
ing judgment  and  issuing  execution  is  stayed,  is  sufficient 
to  discharge  the  bail,  as  they  are  injured  thereby. 
X^Alderson,  B. — How  are  the  bail  injured  by  this  arrange- 

(fl)9B  &C.  707. 
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ment  ?    They  undertake  that  the  defendant  shall  be  pre-  S*ch,  of  Pleas, 
sent  in  Court  on  a  given  day.     Here  the  plaintiff  does  not  - 

discharge  him  from  that  appearance.]     The  judgment     Whitfield 
appears  to  have  been  signed  on  a  misunderstanding.  Hodges. 

Lord  Abinger,  C.  B. — If  the  Judge's  order  had  been 
a  hostile  proceed  ing,  and  not  the  result  of  an  arrangement 
between  the  parties,  there  might  have  been  a  great  deal  in 
the  argument  for  the  defendant ;  but,  being  a  voluntary 
agreement,  it  falls  within  the  principle  of  those  cases  where 
a  cognovit  has  been  given,  by  which  the  plaintiff  has  be- 
come entitled  to  sign  judgment  at  an  earlier  period  than  he 
would  otherwise  be  enabled  to  do.  The  same  principle 
allows  the  party  even  within  that  period  to  give  a  further 
extension  of  the  time.  Here  no  judgment  was  signed 
before  the  order  was  made.  The  bail  were  therefore  not 
prejudiced. 

Parke,  B. — I  am  of  the  same  opinion.  I  should  be 
sorry  to  throw  any  obstacle  in  the  way  of  arrangements  of 
this  description.  If  this  objection  were  to  prevail,  the  cir- 
cumstance of  the  defendant's  being  out  on  bail  would  often 
prevent  arrangements  which  are  made  at  chambers  for 
the  saving  of  expense.  In  this  case,  the  order  having  been 
made  on  the  ^7th  of  February,  a  new  agreement  is 
entered  into  on  the  29th  for  an  extension  of  time.  Now, 
either  the  agreement  was  binding  upon  the  plaintiff,  or  it 
was  not.  If  it  was  not,  and  the  plaintiff  merely  promised 
to  extend  the  time,  the  bail  are  not  discharged.  If  it  was 
binding,  I  am  of  opinion  that  the  parties  are  competent, 
before  final  judgment  has  been  signed,  to  agree  to  an 
arrangement  to  jBxtend  the  time,  as  was  done  in  the  present 
instance.  Suppose  at  the  beginning  of  a  week  an  ar- 
rangement is  made,  and  the  plaintiff  finds  that  he  is  more 
likely  to  obtain  payment  of  his  debt  by  granting  an  exten- 
sion of  the  time  agreed  upon,  it  would  be  a  great  hardship 


688  CASES  IN  TUB  BXCHBQXfBR, 

9f  Pkoi,  if  that  could  not  be  done  without  discharging  the  bail 
The  parties  then,  on  the  29th,  which  was  Monday^  were 
competent  to  make  this  agreement ;  and  it  being  within 
the  original  limit  of  time,  the  bail  are  not  discharged.  If 
the  judgment  had  been  actually  signed  before  the  agree- 
ment was  entered  into,  the  case  would  have  been  dif- 
ferent. 

BoLLAND,  B.,  and  Aldbrson,  B.,  concurred. 

Rule  absolute  for  setting  aside  the  judgment* 
but  discharged  as  to  the  entering  an  ex- 
oneretur  on  the  baiUpiece. 


James  Farrar  v.  Bbswick. 

TroTcr.— The  TrOVER.— The  declaration  stated  that  the  plaintiff 

jr'h™**  h*  "**'  ^**  lo^f^Uy  possessed  as  of  his  oum  property  of  certain 

plaintiff  wu  Cattle,  to  wit,  four  horses,  &c.,  which  the  defendant  had  con- 

hiT^n  pro-°  verted  to  his  own  use.    Plea8,^rf^,  that  the  cattle  in  the 

Mttte.°to^'h"*  declaration  mentioned  were  not  at  the  time  of  the  alleged 

four  honet,  conversion  and  disposal  thereof,  nor  are  they,  or  any  of 

fendant  con-  them  the  property  of  the  said  plaintiff,  nor  was  he  lawfully 

jM^oftohiT  possessed  of  the  same  as  of  his  oum  property,  in  manner 

ownuM.PieM-  and  fonn  as  the  said    plaintiff  hath  above  in   his  said 

Jintf  that  they  ,         , 

were  not  the     declaration  in   that  behalf  alleged :    concluding  to  the 

property  of  the  ,. 

plaintiff;  2iul/y,  COUntry. 

M  *\*WM  re-  '^^^  second  plea,  after  setting  forth  a  judgment  recovered 
covered  againft   in  the  county  court  of  Lancaster ^  iTi  an  action  brought 

/.Fm  and  that  "^  ® 

the  defendant,  (a  aheriff's  officer),  seiied  them  under  an  execution  against  the  said  /.  F.,  tht 
Moate  being  the  gcodt  and  ekatielt  qftkt  smd  J.  P.,  and  kabU  to  he  seined  and  taken  q»  afereeaid, 
and  not  Mng  the  property  (if  the  taidplaintif.  To  which  the  plaintiff  replied,  that  they  were  the 
cattle  and  proper^  of  the  aaid  plaintiff  mode  etfarmd.  At  the  trial,  it  waa  found  by  the  jury,  that 
they  were  the  property  of  the  plaintiff  and  /.  F.  jointly  :—Held,  that  the  itiue  raiaed  by  the 
defendant  waa,  whether  the  cattle  were  the  sole  property  of  J,  F,,  and  the  jury  having  found  that 
tliey  were  the  joint  property  of  the  plaintiff  and  /.  i^^  that  the  plaintiff  was  entitled  to  i 
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by  one  WiUiam  CoitreU  against  one  Joshua  Farrar^  the  Exeh.  of  PUas, 
issuing  of  a  writ  or  precept  in  the  nature  of  the  writ  of  ^ 

levari  facias,  directed  as  well  to  certain  other  persons  as  Farkar 
to  the  defendant,  a  bailiff  of  the  sheriffj  commanding  him  Bbiwics. 
to  cause  to  be  levied  of  the  goods  and  chattels  of  the  said 
Joshua  Farrar,  the  debt  and  damages  recovered »  and  the 
delivery  of  the  writ  to  the  defendant  to  be  executed,  aver- 
red as  follows : — "  By  virtue  of  which  said  writ  or  precept, 
he,  the  said  defendant,  as  such  bailiff  or  officer  as  afore- 
said, afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
and  within  the  time  in  the  said  writ  or  precept  specified  for 
the  execution  thereof  as  aforesaid,  and  according  to  the 
commandment  and  exigency  thereof,  and  within  the  jurisdic- 
tion of  the  said  Court,  and  the  bailiwick  of  the  said  Sheriff, 
to  wit,  in  the  county  aforesaid,  seized  and  took  the  said 
cattle  in  the  said  declaration  mentioned,  the  same  being  the 
cattle^  goods,  and  chattels  of  the  said  Joshua  Farrar,  and 
liable  to  be  seized  and  taken  as  aforesaid,  and  not  being  the 
property  of  the  said  plaintiff ,  as  for  and  in  execution  of  the 
said  writ  or  precept ;  and  in  pursuance  of  the  said  writ  or 
precept,  and  for  the  full  and  due  execution  thereof,  he* 
the  said  defendant,  as  such  bailiff  or  officer  as  aforesaid, 
then  and  there,  to  wit,  on  &c.,  in  the  county,  and  within 
the  jurisdiction  aforesaid,  converted  and  disposed  of  the 
said  cattle,  goods,  and  chattelsi  by  a  fair,  proper,  and  law- 
ful sale  thereof,  in  order  to  satisfy  the  said  judgment  so  as 
aforesaid  obtained  by  the  said  W.  C,  such  sale  thereof 
being  duly  authorized  and  required  by  and  according  to 
the  customs  and  usages  in  that  behalf,  from  time  imme- 
morial used  and  approved  of  in  the  same  county,  in  the 
execution  of  such  and  the  like  writs  or  precepts  as  afore- 
said.** The  plea  then  went  on  to  aver  th^  return  of  the 
writ,  together  with  the  money  so  levied  under  it,  and  con- 
cluded— ''  which  said  seizing  and  selling,  &c.,  are  the  same 
supposed  grievances  in  the  said  declaration  mentioned,  and 
whereof  the  said  plaintiff  hath  above  complained,  &c." 
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Etek,  tf  PUts,  The  replication  took  issue  on  the  first  plea ;  and  to  the 

-      ^  '  -     second  the  plaintiff  replied,  "  that  the  said  cattle  in  the 

Fabbab       s»d  declaration  mentioned  were  at  the  said  time  when  &c., 

Bbbwick.      ^tnd  >^  sre  the  cattle  and  property  of  tie  said  pkum^^ 

amd  mot  tie  cattle  of  tie  said  Josima  Farrar,  in  manner 

and  form  as  is  above  in  the  said  last  plea  in  that  behalf 

aDeged." 

At  the  trial  before  Parke,  B.,  at  the  last  Spring 
Assises  at  Liverpool,  it  was  found  by  the  jury,  that  James 
FarrarsxA  Joshua  Farrar  were  joint  owners  of  the  horses 
in  question,  upon  wliich  the  learned  Judge  dhrected  the 
jury  to  find  a  Tcrdict  for  the  plaintifi^  giving  the  defen- 
dant leave  to  move  to  enter  a  nonsuit.  Accordingly,  in 
Easier  Term  last,  Alexander  obtained  a  rule  to  enter  a 
nonsuit. 

CressweU  and  Wightman  now  shewed  cause. — On  these 
pleadings,  the  defendant  has  admitted  the  conTersion.  The 
only  question  raised  is,  whether  the  horses  were  the  pro- 
perty of  the  plaintiff;  and  the  jury  have  found  that  tlie 
plaintiff  was   entitled  to  an  undivided  moiety  of  them. 
That  being  so,  the  plaintiff  has  a  right  to  maintain  this 
action.    StancUffe  v.  Hardwicke  (a).    [Parke,  B. — I  ex- 
pressed an  opinion  at  the  trial  that  the  plaintiff  was  en- 
tided  to  a  verdict  for  a  moiety  of  the  value  of  the  horses. 
It  was  suggested  that  the  plea  might  be  taken  as  justifying 
the  conversion  of  JoshutCs  moiety.]    The  plea  is  to  the 
whole  declaration ;  then  how  can  it  be  said  to  be  a  plea  as 
to  a  moiety  ?     A  sale  by  one  joint  tenant  amounts  to  a 
conversion.    {Parke^  B. — I  apprehend   that  if  they  bad 
framed  the  plea  in  this  way,  that  Joshua  Farrar  was  in- 
terested in  these  cattle,  and  therefore  the  defendant  took 
them  in  execution,  the  plea   would   have  been  good.] 
That  may  be  doubtful.     It  is  submitted  that,  under  the 

(a)2aM.&R.  1. 
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new  rules,  this  plea  merely  raises  thequestion,  whether  the  Bxch.  ofPigat, 
plaintiff  had  any  property  in  these  cattle.     The  defen-  - 

dant  should  have  pleaded  that  he  took  them  in  execution  Farrar 
to  the  extent  of  Joshwis  interest  in  them :  but  it  is  quite  Beswick. 
clear  here  that  he  meant  to  say,  that  the  whole  property  in 
these  cattle  was  in  Joshua.  That  is  the  question  raised 
on  these  pleadings,  and  that  was  the  issue  on  the  trial. 
{^ParJee^  B. — The  true  question  is,  is  this  an  informal  plea 
justifying  the  conversion ;  or  is  it  a  plea  denying  the  plain- 
tiff's title  ?  I  thought  at  the  trial  that  it  was  merely  a 
denial  of  the  plaintiff*s  title  to  the  property.]  Supposing 
even  that  the  defendant  was  entitled  to  take  one  moiety 
of  the  cattle,  the  sale  of  the  other  moiety  was  a  conver- 
sion (a).  Here  he  pleads  that  the  whole  was  the  property 
of  Joshua^  and  that  therefore  he  took  the  whole :  if  true, 
that  would  be  a  good  plea ;  but  it  turns  out  not  to  be  so ; 
and  therefore  the  defence  fails,  as  he  had  no  right  to  sell  the 
whole.  He  has  alleged  a  sole  property  in  Joshua^  which 
was  material  and  necessary  to  be  proved.  [Parke^  B. — 
I  have  never  entertained  any  doubt,  since  the  case  of 
Barton  v.  Williams  (6),  that  a  sale  by  one  of  two  tenants 
in  common  of  the  whole  of  their  property  is  a  conversion 
as  to  the  share  of  the  other.  Only  in  this  case  they  are 
not  tenants  in  common.  Alderson^  B. — Would  it  be  a 
good  answer  to  the  action,  to  say  that  the  parties  were 
jointly  interested,  and  therefore  he  took  the  whole? 
Parke,  B. — The  case  of  a  sale  in  market  overt  by  one 
joint-tenant  is  beside  this  question,  as  that  changes  the 
property  in  the  chattel  at  once  as  against  the  other  joint- 
tenant.  There  is  considerable  doubt  whether  this  is  a 
conversion  by  the  sheriff,  or  only  the  subject  of  a  special 
action  on  the*' case.  When  I  was  at  the  bar,  I  used  in 
these  cases  to  declare  in   a  special  action  on  the  case.] 

(a)  2  Wms.  Saunders,  note,  47  A. 
(6)  6  B.  &  Aid.  395;  S.  C.  on  error,  3  Bing.  139;  M'Clell.  &  Y.  406. 

VOL.  I.  Z  Z  M.  W. 
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Eseh,  ofPUat,  The  defendant  pleads  circumstances,  which  if  true,  are 
1836 

a  bar.     It  is  a  most  material  question,  therefore,  whether 

they  are  the  cattle  of  Joshua  Farrar  or  not ;  and  if  they 

are  not  his  sole  property,  then  the  plaintiff  is  entitled  to 

recover. 


Alexander,  contrA. — The  question  is,  whether  the  defen- 
dant, an  officer  of  the  sheriff,  is  liable  in  trover  for  what 
he  has  done  under  this  writ;  and,  secondly,  is  the  plain- 
tiff entitled  to  judgment  on  these  pleadings.     The  horses 
were  the  property  of  James  and  Joshua  jointly.     An  exe- 
cution against  Joshua  is  put  into  the  sheriff's  hands  to 
be  executed,  and  he  would  have  neglected  his  duty  if  he 
had  not  taken  the  cattle,  although  another  had  an  interest 
in  them  :  he  cannot,  therefore^  be  liable  for  seizing  them. 
Then  is  he  liable  for  selling  them?   Though  only  a  moiety 
of  the  property,  perhaps,  ought  to   have  been  applied 
to  the  purposes  of  the  execution ;  yet  each  of  the  horses 
must  be  disposed  of,  as  the  sheriff  could  not  sell  a  part  of 
the  horses.    The  mere  handing  them  over  to  the  pur- 
chaser was  not  a  conversion ;  for  each  joint-tenant  or  tenant 
in  common  is  entitled  to  the  possession  of  the  property  in 
which  they  are  mutually  interested.     If,  then,  the  sheriff 
was  bound  by  law  to  take  and  sell  the  cattle,  he  cannot  be 
guilty  of  any   conversion,  or   be  made  liable  in  trover. 
Secondly,  if  the  sheriff  has  acted  improperly  in  the  sale 
in  retaining  the   plaintiff's  moiety  of  the  money  in  his 
hands,  and  an  action  of  trover  was  maintainable  for  the 
moiety,  the  plaintiff  ought  to  have  shewn  that  by  way  of 
new  assignment.  It  is  said,  however,  that  on  these  pleadings 
the  only  issue  is,  whether  these  cattle  are  the  sole  pro- 
perty of  Joshua  Farrar.    But  the  plea  only  follows  the 
language  of  the  declaration,  and  the  same  construction 
must  be  applied  to  the  words  of  the  plea  as  of  the  declara- 
ration.  The  issue  therefore  is,  whether  these  cattle  were 
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the  sole  property  of  the  plaintiff  as  alleged  in  the  declara-  E*ch.  of  PUas, 
tion,  which  the  jury  have  negatived. 

Parke,  B. — At  the  trial  the  defendant  gave  evidence 
to  shew  that  these  cattle  were  the  property  of  Joshua  ex- 
clusively, though  on  going  further  into  the  evidence,  there 
was  every  probability  that  they  belonged  to  the  plaintiff 
and  Joshua  jointly.  I  told  the  jury,  that,  if  they  thought 
so,  they  ought  to  find  for  the  plaintiff,  being  of  opinion 
that  the  plea  was  nothing  more  than  a  special  traverse  of 
the  plaintiffs  title  in  the  cattle.  Of  that  opinion  I  still 
remain,  though  I  entertained  some  doubt  when  the  rule 
was  moved  for.  The  plea,  in  truth,  avers  that  they  were 
the  sole  property  of  Joshua.  It  was  necessary  for  the 
defendant  to  allege  that  they  were  his  sole  property,  or  to 
shew  that  he  had  such  an  interest  therein  that  the 
sheriff  was  authorized  in  seizing  them.  If  the  plea  had  in- 
tended to  allege  that  Joshua  had  such  an  interest  therein 
as  the  defendant  might  seize,  that  might  have  been  inter- 
red primd  facie  from  the  allegation  that  the  cattle  were 
the  cattle  of  Joshua^  and  liable  to  be  seized  in  execution : 
but  it  does  not  stop  there;  it  goes  on  to  say  that  they 
were  not  the  cattle  of  the  plaintiff.  That  averment  must 
be  taken  to  be  equivalent  to  an  averment  that  the  plain- 
tiff had  no  title  to  them.  This  is  not  a  plea  in  confession 
and  avoidance,  it  is  nothing  more  than  a  traverse  of 
the  plaintiff's  allegation  of  property  in  the  declaration, 
with  a  special  inducement.  If  the  case  had  rested  on  the 
simple  traverse  in  the  first  plea,  the  only  question  would 
have  been,  whether  they  were  the  property  of  the  plaintiff; 
and  the  defendant  would  not  have  been  allowed  to  shew 
that  there  was  an  execution  creditor  who  had  a  right  or 
interest  in  them.  And  it  seems  impossible  to  construe  the 
allegation  in  the  second  plea,  of  their  being  the  goods  of 
Joshua^  coupled  with  the  allegation  which  follows,  in  any 
other  sense  than  as  signifying  that  they  were  the  sole  pro- 

zz2 
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Bxeh,  qf  Pleas,  perty  of  Joshua.  I  am  by  no  means  prepared  to  say^  that 
if  Joshua  was  jointly  entitled  to  this  property ,  the  act  of  the 
sheriff  would  have  been  a  conversion.  As  at  present  advised, 
though  it  is  not  necessary  to  give  a  conclusive  opinion,  I 
think  that  if  the  plea  had  stated  that  Joshua  bad  a  joint 
interest  in  these  cattle,  and  that  the  sheriff  seized  and  sold 
the  whole  goods  to  levy  the  execution,  it  would  have  been 
a  good  answer  to  this  action.  I  have  always  understood, 
until  the  doubt  was  raised  in  Barton  v.  Williams  (a),  that 
one  joint-tenant  or  tenant  in  common  of  a  chattel  could 
not  be  guilty  of  a  conversion  by  a  sale  of  that  chattel,  unless 
it  were  sold  in  such  a  manner  as  to  deprive  his  partner  of 
his  interest  in  it.  A  sale  in  market  overt  would  have  that 
effect.  I  do  not,  however,  decide  this  case  on  that  ground ; 
but  I  consider  the  allegation  as  an  assertion  that  the  cattle 
were  the  sole  property  of  Joshua.  The  replication  re- 
asserts the  averment  in  the  declaration,  that  they  were  the 
property  o{  James,  On  that  understanding  the  verdict  is 
correct  The  defendant  ought  to  have  framed  his  special 
plea  differently. 

BoLLAND,  B.,  concurred. 

Aldbrson,  B. — Taking  the  whole  of  the  plea  together, 
it  amounts  to  an  allegation  that  these  cattle  were  the  sole 
property  of  Joshua.  The  replication  is  merely  a  re-asser- 
tion of  that  which  is  stated  in  the  declaration,  namely,  that 
the  plaintiff  has  such  an  interest  in  the  cattle  as  enables 
him  to  maintain  the  action.  I  think  that  the  verdict  was 
right. 

GuRNBY,  B.  concurred. 

Rule  discharged. 

(a)  5B.&Ald.d95. 
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Palm  BR  v.  Waller  and  Another,  Executors  of 
Waller. 

X  O  anaction  of  assumpsit  against  the  defendants,  as  ex-  if  a  defendant 

ecutors,  upon  a  promissory  note  made  by  their  testator,  piead  to  the 

the  defendants  pleaded  that  the  testator  did  not  make  the  ''^^^{^^^^^ 

note;  that  tlie  testator  made  it  for  accommodation  and  adminutravn, 

•      I  1  11-11  ****  judgment 

Without  value ;  and  that  the  testator  had  paid  the  note,  against  him  is 
The  plaintiff  joined  issue  upon  these  pleas ;  and  at  the  a'rfewtoti/; 
trial,  a  verdict  was  found  for  the  plaintiff.     The  judgment  '"^j^;^^'^?** 
was  signed  thereupon,  and  a  writ  of  ^.  Ja,  issued  to  the  such  judgment 
sheriff  of  the  county  of  ^or/b/^,  to  levy  the  amount  of  the  Jp^^nquiry, 
verdict,  de  bonis  testatoris  si,  et  si  non,  to  levy  the  costs  JaJn]*^^^'*" 
(49/.  odd),  de  bonis  propriis.   The  sheriff  levied  the  costs  honau»taioru, 

^  '^  -r     /-  the  Court  will 


de  bonis  propriis,  and  returned  nulla  bona  testatoris.     At  quash  the  ra- 
the same  time  the  plaintiff  issued  to  the  sheriff  of  the  city  ^^^w^rJ'^ 
of  AToncfcA,  where  the  defendants  resided,  a  testatum  Ji,  *"*i"*"y* 
fa.  to  levy  de  bonis  testatoris  si,  et  si  non  as  before,  and  the 
sheriff  returned  nulla  bona.  Upon  this  the  plaintiff  issued  a 
writ  of  scire  fieri  inquiry  to  the  sheriff  of  Norwich;  and 
when  the  inquisition  was  taken,  put  in  evidence  the  judg- 
ment.    The  undersheriff  thought  that  the  plaintiff  wad 
bound  to  give  evidence  of  the  defendants'  having  property 
of  the  testator  in  their  hands,  and  so  directed  the  jury : 
and  he  subsequently  returned  nulla  bona. 

On  a  former  day  in  this  term,  J.  Jervis  obtained  a  rule 
to  shew  cause  why  this  return  should  not  be  quashed,  and 
a  new  scire  fieri  inquiry  awarded  ;  and  he  contended  that 
the  defendants  by  pleading  over  admitted  assets,  which,  if 
not  in  their  possession  when  the  inquest  was  taken,  bad 
been  wasted,  and  so  the  jury  were  bound  to  find  a  devas- 
tavit, as  suggested  in    the  writ.     He  cited   Erving  v. 

Peters  (a). 

(a)  3T.R.  6^6. 
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Biggs  Andrews  shewed  cause. — The  plaintiflT,  in  cases 
like  the  present^  usually  proceeds  by  action  on  the  judg- 
ment, and  suggests  a  devastavit.  This  course  is  unusual. 
The  judgment,  if  evidence  of  assets  when  that  judgment 
was  delivered,  does  not  shew  that  the  defendants  have 
assets  now  ;  nor  is  it  evidence  of  assets  in  the  bailiwick  of 
Norwich.  The  assets  may  have  been  legally  administered 
since  the  judgment.  [^Alderson,  B. — If  so,  the  defendants 
should  prove  that.]  In  Erving  v.  Peters^  a  devastavit  had 
been  returned;  and  if  the  judgment  alone  is  sufficient 
proof  of  a  devastavit  without  a  scire  fieri  inquiry^  that  in- 
quiry  is  superfluous. 


Jervis,  contrd,  having  cited  Leonard  v.  Simpson  (a),  was 
stopped  by  the  Court. 

Alderson,  B. — The  judgment  proves  that  the  de- 
fendants had  assets  when  it  was  delivered ;  they  have  not 
shewn  the  subsequent  disposition  of  sueh  assets. 

Rule  absolute. 
(a)  2  Bing.  N.  C.  176 ;  2  Scott,  336. 


Doe  c/.  Marquis  of  Hertford  v.  Hunt. 
A  tenant  of  a      djECTMENT  to  recover  possession  of  a  farm.— At  the 

farm  required 

that  hia  rent       trial  before  Goselec,  J.,  at  the  last  Spring  Assises   for 

might  he  re- 
duced; the  land- 
lord refused  :  whereupon  the  tenant  gave  a  notice  to  quit  at  Mtekaelmat,  1834.  It  waa  afterwardi 
agreed  that  he  should  continue  to  hold  on  at  a  reduced  rent,  the  notice  continuing  in  force,  until 
Michaelmas,  1835.  Before  that  time  arri?ed,  the  tenant  offered  to  continue  on  as  tenant  at  a 
certain  rent,  whereupon  the  landlord's  agent  wrote  a  letter,  stating  that  the  landlord  hsd  directed 
him  to  inform  the  tenant,  that  he  could  only  content  to  his  oifor  as  to  the  rent,  from  Miekaeimas 
next  to  Mithaelmat,  1836 ;  provided  he,  the  lessor,  **  could  not  find  a  tenant  Jor  the  farm  at  the  rent  ii 
appeared  to  him  (the  agent)  to  be  worth,  by  the  Ut  rfJugutU"  One  C  having  applied  for  the  fst0f 
the  tenant  refused  to  allow  him  to  go  over  it,  and  C  made  no  offer: — Held,  that  it  was  an  implied 
condition  of  the  agreement,  that  the  tenant  should  allow  persons  applying  for  the  farm  to  go  over 
it;  and  that  condition  not  having  been  performed  by  him,  the  contract  was  at  an  end. 


TRINITY  TERM,  6  WILL.  !¥• 

Suffolk^  it  appeared  that  the  defendant  had  been  for  some  K^^-  rf  P^as, 
years  tenant  to  the  plaintiff  of  a  farm«  at  a  rent  of  575/. ; 
which  rent,  in  the  year  1831,  was  reduced  to  5S0/.  In 
1834,  the  defendant  applied  that  it  might  be  reduced  to 
400/.,  which  was  refused ;  upon  which  the  defendant  gave 
a  notice  to  quit  at  Michaelmas ,  1834.  It  was  afterwards 
agreed  that  he  should  continue  to  hold  on  for  another 
year,  at  a  reduced  rent,  the  notice  continuing  in  force  as  a 
notice  to  quit  at  Michaelmas,  1835.  Before,  however, 
that  time  arrived,  the  defendant  made  an  offer  to  continue 
on  at  the  rent  of  420/. ;  upon  which  the  agent  of  the  Mar- 
quis wrote  a  letter  to  the  defendant,  containing  the  fol- 
lowing passages: — ''  The  Marquis  of  Hertford  has  directed 
me  to  inform  you,  that  he  could  only  consent  to  accept 
your  offer  of  ASfil,  for  the  farm,  for  the  year  from 
Michaelmas  next  to  Michaelmas^  1836,  subject  to  the  ex- 
isting covenants,  provided  I  could  not  find  a  tenant  for  it 
at  the  rent  it  appeared  to  me  to  be  worthy  by  the  1st  of 
August ;  and  subject  as  well  to  the  express  understanding, 
that  the  notice  you  had  given  to  quit  your  farm  at  Michael' 
mas  next  should  be  admitted  between  you  not  to  be 
withdrawn,  but  to  be  carried  over  to  Michaelmas,  1836. 
The  Marquis  also  directed  me  to  advertise  your  farm  to 
be  let  inthe  Ipsmch  paper,  and  I  shall  send  the  adver- 
tisement for  insertion  in  the  next  paper.*'  It  was  ac- 
cordingly advertised  in  the  paper  to  be  let  at  Michaelmas 
next.  On  the  9th  of  Jti/y,  1835,  the  defendant  signed 
the  following  memorandum : — ''  Mr.  Hunt  has  explained 
that  his  offer  for  the  farm  was  400/.  only ;  and,  subject  to 
this  correction,  he  assents  to  the  terms  proposed  in  Mr. 
FF.'s  (the  agent's)  letter.  J.  Hunt.*' — A  person  of  the  name 
of  Catlin  made  an  application  for  the  farm,  but  the  de- 
fendant  refused  to  allow  him  to  see  it,  and  consequently 
he  made  no  offer.  The  defendant  having  refused  to  quit 
at  Michaelmas,  1835,  this  ejectment  was  brought.  It  was 
contended  for  the  defendant  at  the  trial,  that,  under  this 
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Exch,  of  Pleat,  Agreement,  the  tenancy  continued  until  Michaelmas ,  1836. 

-J     The  learned  Judge  refused  to  nonsuit  the  plaintiff,  but 

Doe  gave  the  defendant  leave  to   tnove  to  .enter  a  nonsuit. 

Marquis  of     Sioris,  Serjt.,   having  in  Easter  term  last   obtained  a 

Hertford      ^^j^  accordingly, 

Hunt. 

Kelly  and  Gunning  now  shewed  cause. — In  this  case 
the  tenant  impliedly  agreed  to  allow  any  person,  who 
wished  to  take  the  farm  to  be  permitted  to  see  it,  as  that 
was  necessary  to  enable  the  landlord  to  let  it.  That  was 
an  implied  condition  to  be  performed  by  the  defendant, 
and  he  having  failed  to  perform  it,  the  agreement  to  allow 
him  to  continue  tenant  for  another  year  was  at  an  end. 
Independently  of  the  proviso  contained  in  the  letter,  the 
concluding  passage  is  very  strong  to  shew  that  this  was 
an  implied  agreement  between  the  parties.  '*  The  Mar- 
quis also  directed  me  to  advertise  your  farm  to  be  let  in 
the  Ipswich  paper,  and  I  shall  send  the  advertisement  for 
insertion  in  the  next  paper.*'  [Alderson,  B. — You  con- 
tend that  his  allowing  persons  to  see  the  farm  was  neces- 
sarily a  condition  on  the  tenant's  part,  but  more  especially 
from  the  latter  part  of  the  letter.  Lord  Abinger,  C.  B. 
— Is  it  certain  that  it  amounted  to  any  agreement  at  all?  Is 
it  not  rather  a  proposal  that  the  parties  should  come  to  an 
agreement  after  the  Utot  August  upon  those  terms,  if 
the  farm  was  not  let  in  the  mean  time  ?]  It  may  be  so  put ; 
but,  at  all  events,  if  the  tenant  fails  to  perform  the  con- 
dition, he  relinquishes  the  agreement. 

The  Court  then  called  upon 

Storks,  Serjt.,  and  Biggs  Andrews,  in  support  of  the 
rule. — First,  there  was  no  undertaking  that  the  tenant 
was  to  allow  any  person  to  go  over  and  inspect  the  farm ; 
and  therefore  the  tenant  was  at  liberty  to  say  that  they 
should  not  go  over  the  farm.     And  in  the  absence  of  any 
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clause  to  that  effect  in  the  agreement,  the  Court  will  not  Bxch.  of  Pkat, 
infer  such  an  implied  agreement :  Watson  v.  Waltham  (a). 
Besides,  it  appeared  that  Catlin  was  a  person  occu^ 
pying  land  adjoining,  and  who  knew  the  farm,  and  could 
not  want  to  look  over  it.  Secondly^  it  was  incumbent  on 
the  lessor  of  the  plaintiff  to  shew  that  he  could  get  a 
better  rent  than  400/.,  which  the  defendant  had  proposed 
to  give^  as  it  must  be  inferred  that  he  was  wiUing  that 
he  should  continue  tenant  unless  he  had  a  higher  rent 
offered.  He  ought  to  have  shewn  some  substantial  ad- 
vance offered  above  the  400/. 

Lord  Abinger,  C.  B._The  rule  must  be  discharged. 
There  are  two  ways  of  looking  at  this  case.  The  agree- 
mentis  not  a  formal  one.  It  appears  to  me  to  be  merely 
an  intimation  which  the  agent  makes  of  what  the  landlord 
is  willing  to  do,  which  amounts  to  this : — **  I  cannot  accept 
you  as  a  permanent  tenant,  but  am  willing  that  you  shall 
remain  tenant  for  a  year  longer ;  but  that  is  on  this  con- 
dition, that  I  shall  have  an  opportunity^  until  the  1st  of 
August^  of  letting  it  to  another  tenant."  That  is  a  mere 
intimation  of  an  opinion  of  what  he  might  be  willing  to  do 
at  the  time.  From  the  form  of  the  letter,  it  looks  like  a 
substantive  agreement,  when  that  time  comes,  to  make 
some  terms  with  the  tenant  for  a  fresh  tenancy.  But 
even  considering  this  to  be  a  positive  agreement,  the  con- 
dition  is,  in  case  the  landlord  shall  not  get  another  tenant 
before  the  1st  of  August.  If,  then,  Mr.  Hunt  prevents  his 
landlord  from  performing  that  condition,  he  cannot  avail 
himself  of  its  non-performance.  The  agreement  implies 
that  the  landlord  shall  take  the  usual  means  of  getting  a 
tenant.  If  the  defendant  meant  to  prevent  him  from 
adopting  the  usual  method,  he  ought  to  have  intimated  it 
at  the  time.  He  did  not  do  so.  But  before  the  1st  of 
Augusty  it  is  ascertained  that  he  docs  not  mean  to  allow 

(a)  2  Ad.  &  Ellis,  485;  4  Nev.  &  Man.  537. 
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Exeh.  of  Pleas,  any  person  to  see  the  farm.  He  practises  a  sort  of  fraud 
upon  his  landlord.  To  illustrate  this :  suppose  the  land- 
lord had  said — "  I  wUl  continue  you  as  tenant,  provided 
my  surveyor  reports  that  your  farm  is  in  good  condition  ;** 
and  the  tenant  had  said  to  the  surveyor,  when  he  went  to 
make  his  survey — "  I  shall  not  let  you  go  upon  the  farm.*' 
Can  it  be  said  that  the  meaning  of  the  stipulation  was, 
that  the  surveyor  should  make  his  report,  but  should  not 
be  allowed  to  see  the  farm  ?  Surely  it  must  be  understood 
that  the  usual  mode  of  making  a  survey  should  be 
adopted.  It  is  manifest  that  that  must  be  an  implied  con- 
dition, and  if  that  is  not  performed  the  contract  is  at  an 
end.  How  could  a  farmer  be  expected  to  say  what  rent 
he  would  give  for  the  farm  if  he  had  no  opportunity  of 
going  over  it.^  In  the  construction  of  this,  which  is 
a  parol  contract,  I  think  it  was  a  necessarily  implied 
condition,  that  the  tenant  should  allow  the  person  who 
might  be  desirous  of  taking  it  to  come  upon  the  farm  to 
inspect  it.  Before  the  1st  of  August,  the  tenant  refused 
to  perform  that  condition,  and  the  contract  was  thereby 
put  an  end  to. 

BoLLAND,  B. — I  am  of  the  same  opinion.  It  was  clearly 
a  condition  precedent  to  the  completion  of  the  contract 
between  the  parties,  that  the  defendant  should  permit  any 
person  sent  by  the  landlord,  who  was  desirous  of  taking  the 
farm,  before  he  made  an  offer,  to  see  it.  There  was  a  large 
space  between  400/.  and  5^/.,  at  which  it  had  been  let : 
could  the  landlord  or  his  agent  ascertain  the  real  value 
without  an  inspection  ?  But  it  is  said  that  Catling  occupying 
land  contiguous  to  it,  could  not  require  an  accurate  sur- 
vey, and  that  it  was  not  necessary  for  him  to  look  over  it; 
the  answer  to  that  is,  that  CaiUn  was  of  opinion  that  it 
was  necessary  for  him  to  do  so. 

Aldbrson,  B. — It  appears  to  me,  that,  if  there  was  an 
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agreement  at  all,  it  was  not  such  as  to  waive  the  operation  E*ek.rfpieat, 
of  the  notice  previously  given  by  the  defendant.    The     «- 
defendant  conies  to  the  agent,  and  says,  ''  I  will  not  con-         Dob 
sent  to  waive  the  notice  which  I  have  given,  unless  the      Marq'ais  of 
Marquis  will  permit  me  to  hold  at  the  reduced  rent  of     Hertford 
400i;"that  is  the  defendant's  proposal  to  the  Marquis,        Hunt. 
through  his  agent.     The  answer  of  the  Marquis  is,  **  I 
will  not  consent  to  take  the  rent  of  400/.  absolutely ;  but 
I  will  try  until  the  1st  oi  August  to  let  the  farm  at  such 
a  rent  as  my  agent  thinks  it  is  fairly  worth.    If  1  do  not 
let  it  before  that  time,  I  will  permit  you  to  keep  the  pos- 
session of  it,  at  that  rent,  for  another  year."    Then  be- 
tween that  period  and  the  \^to{  August ^  the  defendant 
prevents  the  Marquis  from  doing  that  which  is  necessary 
for  the  letting  of  it  to  another  tenant.    The  parties  then 
stand  on  their  original  rights.    The  tenant  ought  there* 
fore  to  have  gone  out  o  fpossession  at  Michaelmas^  1835, 
when  his  notice  expired. 

Rule  discharged. 


Dob  d.  Gray  v.  Stamion. 

J.  HIS  was  an  action  of  ejectment,  tried  before  Bosanguet,  A  party  who 

J.,  at  the  last  Assizes  for  the  county  otNorthampton,  when  h^,2i*M*tcnant 

the  following  facts  appeared  in  evidence. — The  defendant  ^^  e^^d 

had  occupied  the  premises  in  question  from  the  year  1828,  into  the  follow- 

as  tenant  from  year  to  year  to  the  lessor  of  the  plaintiff,  with  his  land- 
lord :— "  1831, 
Stpt,  2.  S.  S. 
(the  tenant)  purchased  an  estate  in  the  parish  otCorbey,  bought  of  12.  G,  (the  landlord)  at  the  sum 
of  100/.  Received  on  account,  10«.  Mr.  R.  G.  is  willing  to  let  the  sum  lie,  by  paying  4  per  cent** 
Held,  that,  as  there  was  an  implied  condition  in  the  contract  that  the  landlord  should  make  out  a 
good  title,  the  agreement  for  the  purchase  did  not  operate  as  a  surrender  of  the  tenancy  by  oper- 
ation of  law. 

A  tenant  from  year  to  year,  who  had  agreed  to  buy  his  landlord's  estate,  having  remained  in 
possession  for  several  years  without  paying  either  rent  or  interest  on  the  purchase  money,  the  agent 
of  the  lessor  applied  to  him  to  give  up  possession.  To  which  he  answered  *'  that  he  had  bought  the 
property,  and  would  keep  it,  and  had  a  friend  who  was  ready  to  give  him  the  money  for  it:" — Held, 
that  this  was  no  disclaimer  ;  because  it  was  not  a  claim  to  hold  the  estate  on  a  ground  necessarily 
inconsistent  with  the  continuance  of  the  tenancy  from  year  to  year. 
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Exch.  of  Pleat,  Subsequently,  the  defendant  agreed  to  purcliase  the  pro- 
^^^  perty,  and  on  the  2nd  o(  September,  1831,  an  agreement 
was  entered  into  between  the  lessor  of  the  plaintiff  and 
the  defendant,  which  was  as  follows:  —  *«  1831,  Sep- 
tember 2nd.  Samuel  Stanton  purchased  an  estate  in  the 
parish  of  Corbeff,  bought  of  Robert  Gray,  at  the  sum 
of  100/.  Received  on  account,  10*.  Mr.  Robert  Gray 
is  wiUing  to  let .  the  jsum  lie,  by  paying  4  per  cetU*^ 
The  agreement  was  signed  by  the  parties,  and  10*.  de- 
posit paid. 

On  the  2nd  of  October ^  183^7.  the  agent  of  the  lessor  of 
the  plaintiff  demanded  possession  from  the  defendant. 
The  defendant  said  ^'  he  had  bought  the  property^  and 
would  keep  it;  and  he  had  a  friend  who  was  ready  to  give 
him  the  money  for  it  f  on  which  the  agent  informed  bim, 
that  if  possession  was  not  delivered,  he  should  bring  an  ac- 
tion of  ejectment.  At  the  trial,  it  was  contended  on  behalf 
of  the  defendant,  that  the  tenancy  from  year  to  year  was 
still  subsisting,  and  that  a  notice  to  quit  ought  to  have  been 
given  in  order  to  determine  it.  The  learned  Judge  how- 
ever refused  to  nonsuit  the  plaintiff,  but  gave  the  defend- 
ant leave  to  move  to  enter  a  nonsuit.  Humfrey  having,  in 
Easter  term  last,  obtained  a  rule  accordingly, 

Waddington^TXii  Mellornow  shewed  cause. — The  plain- 
tiff is  entitled  to  recover.  First,  the  tenancy  from  year  to 
year  was  determined  by  the  defendant's  entering  into  an 
agreement  to  purchase  the  estate.  The  agreement  to  pur- 
chase amounted  to  a  surrender  of  the  term,  inasmuch  as 
that  was  inconsistent  wiih  the  continuance  of  the  tenancy. 
This  falls  within  the  rule  as  to  surrenders  by  operation 
of  law.  The  principle  is  this,  that,  where  the  tenant 
contracts  a  new  relation  with  his  landlord,  which  is  incon- 
sistent with  the  continuance  of  the  former  tenancy,  & 
surrender    of    the   former   tenancy   will   be   implied  by 
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law  la).  The  law  assumes  that  that  has  been  done  be-  £«cA-  qf  Pleat, 
tween  the  parties  without  which  the  new  lease  would  have 
no  operation.  No  doubt,  if  this  had  been  a  sale  to  a  third 
person,  it  would  have  been  subject  to  the  tenancy  from 
year  to  year:  but,  where  the  party  purchasing  is  the  tenant, 
he  must  be  presumed  to  have  done  that  which  would  enable 
the  purchase  to  take  immediate  effect.  Therefore,  in  the 
present  case  it  is  clear  that  the  tenancy  from  year  to  year 
was  determined,  and  the  defendant  became  tenant  at  will 
only.  No  rent  has  been  paid,  and  the  defendant  has  re- 
lied on  his  purchase.  There  is  no  case  to  be  found  in  a 
court  of  law,  as  to  what  is  the  effect  of  an  agreement  to 
purchase ;  but,  in  Daniels  v.  Davison  (£),  Lord  Eldon 
says  that  an  agreement  to  purchase  would  determine 
a  tenancy  at  will,  and  adds,  '^  Then,  as  to  a  tenancy  from 
year  to  year,  which  the  law  favours,  is  the  situation  of  a 
person,  in  possession  as  such  tenant,  different  in  equity 
with  regard  to  third  persons,  if,  making  an  agreement  with 
his  landlord  to  purchase  the  premises,  instead  of  giving  up 
the  possession,  and  re-entering  under  that  agreement,  he 
retains  the  possession,  without  going  through  that  cere- 
mony ?  "  If  an  agreement  to  purchase  would  determine  a 
tenancy  at  will,  upon  the  same  principle  it  would  determine 
a  tenancy  from  year  to  year,  as  there  is  no  ground  for  dis- 
tinguishing the  case  of  a  tenancy  at  will  from  a  tenancy 
from  year  to  year  in  this  respect,  {Parke^  B. — You  must 
make  out  that,  at  law,  the  rent  would  cease  to  be  payable 
on  the  3nd  of  September^  1831,  and  that,  if  an  action  for 
use  and  occupation  were  brought,  the  agreement  would  be 
a  good  answer  to  it.]  By  the  agreement  it  was  stipulated 
that  interest  should  be  paid,  and  not  rent.  [Parke,  B. — It 
depends  entirely  on  the  effect  of  that  agreement.  If  it 
amounts  to  an  agreement  to  purchase  without  any  enquiry 
into  the  title,  it  may  determine  the  tenancy;  but,  if  it  is  an 

(a)  1  Wm.  Saund.  236  a  (n).  (b)  16  Yes.  252. 
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^^y^J"^^'  agreement  to  purchase,  provided  a  good  title  be  made, 
can  it  be  contended  that  the  tenant  was  bound  to  pay  the 
purchase  money  before  that  title  had  been  investigated  ?] 
In  Hamerion  v.  Stead  {a),  a  tenant  from  year  to  year  en- 
tered into  an  agreement,  during  a  current  year,  for  a  lease 
to  be  granted  to  him  and  A,  JB.,  and  from  that  time  A,  B. 
entered  and  occupied  jointly  with  him.  And  it  was  held 
that  by  this  agreement,  and  the  joint  occupation  under  it, 
the  former  tenancy  was  determined,  although  the  lease 
contracted  for  was  never  granted.  But,  secondly ^  assum- 
ing that  the  tenancy  from  year  to  year  was  not  determined, 
there  is  evidence  in  this  case  of  a  disclaimer  by  the  defen- 
dant of  his  landlord's  title.  When  he  was  asked  to  give 
up  the  possession  by  the  landlord's  agent,  he  does  not  re- 
ly upon  the  existing  tenancy,  but  sets  up  his  own  title 
under  the  agreement  to  purchase.  After  that  disclaimer, 
he  is  not  entitled  to  a  notice  to  quit.  BuU.  N.  P.  96. 
Doe  V.  JVittiams  (£) ;  Bower  v.  Major  (c) ;  Doe  d. 
Grubby.  Grubb  (rf);  Doe  v.  Lord  Cawdor  (e);  Doe^* 
Price  (J). 

Hwnfrey^  in  support  of  the  rule. — The  tenancy  from 
year  to  year  was  not  put  an  end  to  by  the  agreement.  It 
never  could  be  intended  that  the  defendant  was  to  pur* 
chase  without  a  good  title,  as  there  is  an  implied  covenant 
for  good  title.  Even  if  the  agreement  to  purchase  could 
have  any  effect  in  a  court  of  equity  in  determining  the  te- 
nancy, it  is  inoperative  in  a  court  of  law.  That  point  was 
not  decided  in  Daniels  v.  Davison,  for  the  question  under 
discussion  in  that  case  could  not  have  arisen  if  the 
agreement  had  put  an  end  to  the  tenancy  altogether. 
Secondly,  there  was  no  disclaimer.     In  all  the  cases  of 

(a)  3  B.  &  C.  478.  (e)  1  C  M.  &  R.  398. 

(b)  Cowp.  622.  (/)  9  Bing.  356 ;  2  M.  &  Scott, 

(c)  1  Brod.  &  Bing.  4.  464. 

(d)  10  B.  &  0.  816. 
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disclaimer*  there  must  be  a  demand  of  that  possession  to  Etch,  of  PUat, 
which  the  landlord  has  a  right  by  his  demise.  Here  the 
landlord's  agent  demanded  immediate  possession,  whereas, 
at  that  time,  the  landlord  had  no  right  to  it.  The  de- 
mand was  of  something  which  he  had  no  right  to  demand. 
The  tenant  says  in  effect,  '^  I  will  not  give  up  possession, 
because  you  have  no  right  to  it.'*  The  landlord  had  no  right 
to  demand  instant  possession,  except  upon  his  equitable 
title,  on  the  defendant's  refusal  to  complete  the  pur- 
chase. Besides^  here  the  answer  is  only  made  in  the  cha- 
racter of  vendee.  It  is  not  with  reference  to  his  character 
as  tenant.  In  all  cases  in  which  it  has  been  held  to  be  a 
disclaimer,  it  was  because  the  answer  was  inconsistent  with 
the  relation  of  landlord  and  tenant. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 
Parke,  B. — In  this  case,  which  was  an  ejectment  to  re- 
cover a  house,  tried  before  my  Brother  Bosanquet  at  the 
last  Assizes  for  Northampton^  a  point  was  reserved  for 
the  consideration  of  the  Court,  as  to  the  right  of  the 
plaintiff  to  recover,  without  having  given  half  a  year's 
notice  to  quit.  The  defendant  occupied  from  the  year 
1828,  as  tenant  from  year  to  year,  at  four  guineas  annual 
rent.  On  the  2nd  o{  September y  1831,  an  agreement  was 
drawn  up,  between  the  lessor  of  the  plaintiff  and  the  de- 
fendant, to  this  effect : — ''  1831,  September  2nd.  Samuel 
Stanton  purchased  an  estate  in  the  parish  of  Cor6^y,  bought 
of  Robert  Gray  at  the  sum  of  100/.  Received  on  account, 
\0s.  Mr.  Robert  Gray  is  willing  to  let  the  sum  lie,  by 
paying  4  per  cent.**  The  agreement  was  signed  by  the 
parties,  and  10«.  deposit  paid. 

On  the  2nd  of  October,  1835,  the  agent  of  the  lessor  of 
the  plaintiff  demanded  possession  from  the  defendant.  The 
defendant  said,  "  he  had  bought  the  property,  and  would 
keep    it,  and  he  had  a  friend  who  was  ready  to  give  him 


i 
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Exek.  of  Pleas,  the  money  for  it,"  on  which  the  agent  informed  him, 
that  if  possession  was  not  delivered^  he  should  bring  an 
action.  An  action  of  ejectment  was  accordingly  brought. 
The  learned  Judge  directed  a  verdict  for  the  plaintiff,  re- 
serving the  point. 

On  the  argument  on  shewing  cause  against  the  rule  nisi 
for  a  new  trial,  it  was  insisted  on  the  part  of  the  plaintiff, 
that  a  notice  to  quit  was  unnecessary;  and  that  on  two 
grounds :  Jirst,  that  by  the  agreement  of  the  2nd  of  Sep- 
iember,  1831,  a  new  tenancy  at  will  was  created,  which 
put  an  end  to  the  tenancy  from  year  to  year,  and  that 
such  tenancy  at  will  was  determined  by  a  simple  demand  of 
possession  from  the  tenant ;  secondly,  that  if  the  tenmicy 
from  year  to  year  was  not  so  determined,  the  defendant's 
declaration  on  the  Snd  of  October ^  to  the  agent  of  the  les- 
sor, amounted  to  a  disclaimer.  We  are  of  opinion  that 
t either  of  these  reasons  is  sufficient  to  dispense  with  the 
sual  notice  to  quit. 

As  to  the  first,  there  is  no  doubt  but  that  if  there  be  an 
agreement  to  purchase,  and  the  intended  purchaser  is 
thereupon  let  into  possession,  such  possession  is  lawful, 
and  amounts  at  law,  strictly  speaking,  to  a  bare  tenancy  at 
will :  Right  d.  Lewis  v.  Beard  (a).  It  is  not,  however, 
the  agreement,  but  the  letting  into  possession,  that  creates 
such  tenancy  ;  for  'the  person  suffered  so  to  occupy  can- 
not, on  the  one  hand,  be  considered  as  a  trespasser  when 
he  enters,  and  on  the  other  hand,  cannot  have  more  than 
the  interest  of  a  tenant  at  will,  the  lowest  estate  known 
to  the  law.  But  where  the  purchaser  is  already  in  posses- 
sion as  tenant  from  year  to  year,  it  must  depend  upon  the 
intention  of  the  parties,  to  be  collected  from  the  agreement, 
whether  a  new  tenancy  at  will  is  created  or  not,  and  from 
what  time.  In  this  case,  if  the  true  construction  of  the  agree- 
ment be,  that  from  the  date  of  it,  (or  any  other  certain 

(a)  13  East,  210. 
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time,)  tlie  defendlint  was  to  be  absolutely  a  debtor  fof  the 
purchase  tnoney,  paying  interest  on  it,  and  to  cease  to  pay 
rent  as  tenant  from  year  to  year,  a  tenancy  at  will  would 
probably  be  created  after  that  time ;  and  the  acceptance 
of  such  new  demise  at  will  would  then  operate  as  a  sur-  \ 
render  of  the  interest  from  year  to  year,  by  operation  of  ' 
law.  But  if  the  agreement  is  conditional  to  purchase  only  j 
provided  a  good  title  should  be  made  out,  and  to  pay  the  ^ 
purchase  money  when  that  should  have  been  done,  and 
the  estate  conveyed,  there  is  no  room  for  implying  any 
agreement  to  hold  as  tenant  at  will  in  the  mean  time ;  the  ^ 
efiect  of  which  wouldjie  abiolutely  to  surrender  theexist-V 
ing  term,  whilst  it  would  be  uncertain  whether  the  pur-l 
chase  would  be  completed  or  not.  And  this  is  strongly 
illustrated  by  supposing  such  an  agreement  to  be  made  by 
a  termor  for  a  long  term  of  years,  of  considerable  value  be- 
yond the  reserved  rent :  in  which  case,  it  would  at  once 
strike  any  one  as  impossible  to  give  this  effect  to  the 
agreement.  In  such  a  case,  no  one  would  doubt  but  that 
the  intention  was  that  the  lease  should  not  be  given  up 
unless  the  purchase  was  completed.  Is,  then,  the  contract 
in  question  a  contract  of  this  conditional  nature,  to  pur- 
chase for  100/.,  provided  a  good  tiile  should  be  made  and 
the  estate  transferred?  We  conceive  that  there  is  no 
doubt  but  that  it  is  to  be  so  construed  ;  for,  in  the  first 
place,  in  contracts  for  the  sale  of  real  estate,  an  agreement 
to  make  a  good  title  is  always  implied,  of  which  the  case 
of  Souter  v.  Drake  (a)  is  a  strong  instance ;  and  in  the 
next,  it  is  out  of  the  question  to  suppose  that  this  defen- 
dant meant  to  be  obliged  to  pay  the  purchase  money, 
without  some  conveyance  of  the  estate,  although  subject 
to  a  mortgage  for  the  purchase  money. 

For  these  reasons,  we  think  that  the  tenancy  from  year 
to  year  was  not  determined  in  this  case  by  the  defendant's 


Bxch,  <^  PUat, 
1836. 


VOL.  I. 


(a)  5  B.  &  Ad.  992 ;  3  Nev.  &  Man.  40. 

AAA 


M.  W. 


T02  CASES  IN  THE  EXCHEQUER, 

Bgek.  ef  PUa$,  entering  into  this  agreement  What  the  eflect  of  such  t 
contract  would  be  in  a  court  of  equity,  it  is  quite  unneces- 
sary to  consider. 

The  remaining  question  is,  whether  that  which  passed 
between  the  plaintiff's  agent  and  the  defendant,  on  the 
Sd  of  October,  was  a  disclaimer,  so  as  to  supersede  the 
necessity  of  a  regular  notice  to  quit. 

In  the  earliest  reported  case  on  this  subject,  Tkrog' 
morion  v.  WhelpdcUe  (a),  it  is  said  that  such  notice  is  ne- 
cessary, unless  the  tenant  have  attorned  to  some  other 
person,  or  done  some  other  act  disclaiming  to  bold  as 
.tenant  to  the  landlord.    In  Doey.  WilUame{b),  Lord 
Man^Uld  saysi  where  the  poMBeiHon  is  atberee,  no  notice 
is  necessary;  and  in  that  case  there  had  been  an  attorn- 
ment, or  what  was  equivalent,  for  the  defendant  defended 
as  landlord  to  the  tenant  from  year  to  year.    But  this  rule 
is  too  narrow ;  and  from  subsequent  cases,  it  does  not 
appear  to  be  necessary  that  any  act  should  be  done,  as 
distinguished  from  a  verbal  disclaimer ;  a  disavowal  by 
the  tenant  of  the  holding  under  the  particular  landlord, 
by  words  only,  is  sufficient.     Lord  Kenton,  in  Doe  d. 
WiUiams  v.  PasquaU  (c),  says,  that  *'  if  the  tenant   puU 
iu  landlord  at  defiance,  he  might  consider  him  cither  as 
a  tenant  or  trespasser,  and  eject  him  without  any  notice 
to  quit ;"  and  in  Brown  v.  Major  (aQ,  in  the  analogous  case 
of  a  composition  for  tithes,  the  declaration  of  an  occupier, 
who  refused  to  set  out  his  tithes  in  kind,  insisting  that  he 
was  exempted  by  a  modus,  was  held  to  be  a  sufficient  dis- 
claimer of  the  composition,  so  as  to  dispense  with  half  a 
year's  notice  to  determine  it ;  and  in  other  cases,  in  which 
the  declaration  of  the  tenant  has  beens  held  insufficient, 
[Doe  V.  PasquaU  (e),  Doe  d.  Lewis  v.  Lord  Cawdor  (/)f1 
no  question  has  been  raised  as  to  the  necessity  of  some  act 

(a)  Bull.  N.  P.  G.  96.  (e)  Pnke,  ]96. 

(6)  Cowp.622.  (/)    1  C.  M.   &  R  398;  4 

Ce)  Peake,  N.  P.  C.  19?.  Tyrw.  852. 

(</}lBing.4. 
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being  done  by  the  tenant,  as  distinguished  from  a  disavowal  &fch.  of  pi$ot, 
by  word  or  writing. 

But^  in  order  to  make  a  verbal  or  written  disclaimer 
suflScienty  it  must  amount  to  a  direct  repudiation  of  the 
relation  of  landlord  and  tenant ;  or  to  a  distinct  claim  to  stamion. 
hold  possession  of  the  estate,  upon  a  ground  wholly  in- 
consistent with  the  existence  of  that  relation,  which  by  ne- 
cessary implication  is  a  repudiation  of  it.  An  omission  to  . 
acknowledge  the  landlord  as  such,  by  requesting  further 
information,  will  not  be  enough,  as  appears  from  the  cases 
already  referred  to ;  nor  will  a  mere  refusal  to  pay  rent, 
as  appears  from  the  case  of  Doe  v.  Pasquali.  A  refusal  to 
deliver  possession,  or  a  declaration  that  he  will  continue 
to  bold  possession,  cannot  have  that  effect,  at  a  time  when 
the  landlord  has  no  right  to  claim  it,  as  was  the  case  in 
this  particular  instance.  The  only  point  therefore  re- 
maining is,  whether  the  defendant  saying  that  he  had 
"  bought  the  property,  and  would  keep  it,  and  had  a  friend 
who  was  ready  to  advance  the  money,"  is,  by  necessary 
implication,  a  disavowal  of  the  relation  of  tenant  from  year 
to  year.  We  are  all  of  opinion  that  it  is  not ;  because  this 
is  not  a  claim  to  hold  the  estate  on  a  ground  necessarily 
inconsistent  with  the  continuance  of  the  tenancy  from 
year  to  year.  The  defendant  had  a  double  right,  to  en- 
force his  bargain  for  the  purchase  of  the  estate,  and  to 
continue  in  the  mean  time  to  hold  it  as  tenant  from  year 
to  year;  and  this  declaration  is  in  truth  no  more  than  an 
avowal  that  he  should  insist  on  his  contract  of  purchase, 
and  was  ready  to  perform  it.  This  appears  to  us  to  be 
quite  consistent  with  the  continuance,  in  the  mean  time, 
of  the  tenancy  from  year  to  year.  We  therefore  think 
the  rule  nisi  for  a  nonsuit  must  be  made  absolute. 

Rule  absolute. 


A  A  as: 
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Bxeh,  of  PieaSf 
1836. 

'  Brown  v.  Sir  S.  R.  Jakvts,  Knight. 

Tbesheriffis  C/ASE  against  the  sheriff  of  Hampshire  for  negligence* 
UiSfo^i^ir*o?*  —The  declaration  stated,  that  Benjamin  Baiten,  on  &c.. 
Process  Act,  to    was  indebted  to  the  plaintiff  in  a  large  sum  of  money,  ex- 

arrest  a  defen-  _,        ^^_  ^^.   «      ^  .  i    •  .       <• 

dantassoonas  ceedmg  20/.,  to  Wit,  86/.  8^.  4(1.,  upon  and  m  respect  of 
dcliwy^'the*  certain  causes  of  action  before  then  accrued  to  the  plain- 
writ  of  capiM      tiff  against  the   said  Benjamin  Batten.     And  the   said 

tohim;  and  has  ^  .,,i       «  •!!••/««/.  i 

not  the  four  B.  Batten  being  so  indebted,  the  said  plamtiff,  for  the 
to^execute^t/^  recovery  of  the  said  debt,  heretofore,  to  wit,  on  &c.,  sued 
Qiarrf, whether  ^^^  prosccuted  out  of  the  Couft  of  our  Lord  the  now 

he  is  liable  to  ^ 

an  action  for  King,   &c.,   against  the  said   JB.  Batten,  a  certain   writ 

not  arresting?  Called  a  capiaSf  directed  to  the  sheriff  of  the  county  of 

rp^OTtunlt"  Hi  ^«»^*»  (setting  out  the  writ  at  length).  It  was  then  alleged 

the  suit  of  the  that  the  writ  was  duly  marked  and  indorsed  for  bail  for 

plaintiff;  wiUi*  '^ 

out  proof  of        86/.  8$.  4rf. ;  and  that  the  said  writ  so  indorsed  was  after- 

actua    amage     ^j^^jg^   j^j^j   within  four  calendar  months  from  the  date 

thereof,  including  the  day  of  such  date,  delivered  to  the 

said  defendant,  who  then  was,  and  from  thence  until  and 

at  and  after  the  expiration   of  the  said  four  calendar 

months  was  sheriff  of  the  said  county  of  Hants,  to  be 

executed :   that  the  said  B.  Batten  at  the  time  of  the 

delivery  of  the  said  writ  to  the  said  defendant,  and  from 

thence  for  a  long  time,  to  wit,  until  a  certain  other  day,  to 

wit,  the  9th  October,  1834,  was  within  the  said  sheriff's 

bailiwick;  and  the  said  sheriff  during  that  period,  and 

more  than  eight  days  before  the  death  of  the  said  JB.  Bat" 

ten  thereinafter  mentioned,  might  and  could  have  taken 

and  arrested  the  said  B.  Batten  by  virtue  of  the  said 

writ  at  the  suit  of  the  said  plaintiff,  if  he  would  so  have 

done,  whereof  the  said  defendant  so  being  such  sheriff 

during  all  the  time  aforesaid  had  notice,  and  was  during 

all  that  time,  and  more  than  eight  da}  s  before  the  death  of 

said  B.  Batten^   to  wit,  on  &c.,  requested  by  the  said 

plaintiff  so  to  do ;  yet  the  suid  defendant  so  being  such 
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sheriff  as  aforesaid^  not  regarding  the  duty  of  his  oflScei  ^*^\^f^^* 
but  contriving  &c.»  did  not  nor  would  at  any  time  before  v.....^^J.d;^ 
the  9th  day  of  October,  1834,  or  within  a  reasonable  time  Brown 
for  that  purpose  after  the  delivery  of  the  said  writ  to  him  Jarvii. 
the  said  defendant  to  be  executed  as  aforesaid,  (although 
a  reasonable  time  for  that  purpose  elapsed  between  the 
delivery  of'  the  said  writ  and  the  commencement  of  the 
period  of  eight  days  before  the  death  of  the  said  B,  Bat- 
ten  as  thereinafter  mentioned)  take,  or  cause  to  be  taken, 
the  said  B.  Batten,  as  by  the  said  writhe  was  commanded; 
but  therein  wholly  failed  and  made  default.  And  the 
aaid  B.  Batten  afterwards,  to  wit,  on  &c.,  being  at  large 
in  the  said  bailiwick,  to  wit,  on  the  4th  of  October,  1834, 
met  with  an  accident  which  he.  would  not  have  met  with 
if  he  had  then  been  in  the  custody  of  the  said  sheriff; 
'  and  by  reason  and  in  consequence  of  the  said  accident, 
the  said  B.  Batten  afterwards,  to  wit,  on  the  9th  of 
October,  1834,  died:  whereby,  and  by  means  and  in  con- 
sequence of  the  premises,  the  said  plaintiff  hath  been  and 
is  greatly  injured  and  delayed  in  the  recovery  of  his 
aforesaid  debt,  and  is  likely  to  lose  the  same ;  and  thereby 
also  the  said  plaintiff  hath  lost  and  been  deprived  of  the 
means  of  recovering  his  costs  and  charges  by  him  paid,  laid 
out,  and  expended,  in  and  about  his  said  suit  so  commenced 
and  prosecuted  against  the  said  B.  Batten  as  aforesaid, 
amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  10/. 

The  defendant  pleaded,  Jlrst,  that  the  said  JB.  Batten 
was  not  indebted  to  the  plaintiff  in  a  sum  of  money  ex* 
ceeding  20L,  modo  etformd;  seconMy,  that  he  the  said 
defendant  from  the  time  of  the  delivery  to  him  of  the 
said  writ,  and  until  the  time  of  the  death  of  the  said 
B.  Batten,  did  use  all  the  diligence  in  his  power  to  take 
the  said  B»  Batten,  as  by  the  said  writ  be  was  com* 
manded.     The  replication  traversed  this  allegation. 

The  cause  was  tried  before  Littledale,  J.,  at  the  last 
Spring  Assizes  for  the  county  of  Hants,  when  it  appeared 
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E*eh.rfPUat,  that  Batten  had  signed  a  joint  and  several  promissory 
V  ^  /  note  as  surety  for  one  Mason,  who  was  in  debt  to  the 
Brown  plaintiff;  that  subsequently  Mason  had  conveyed  to  the 
Jarvis.  plaintiff  all  his  interest  and  equity  of  redemption  in  cer- 
tain real  property^  ''  as  a  collateral  security  *'  for  the  said 
debt.  The  conveyance,  being  by  way  of  mortgage,  was  to 
be  absolute  unless  payment  was  made  by  a  then  future 
day ;  and  it  contained  a  covenant  to  pay  the  debt  within 
that  period.  The  debt  not  having  been  paid,  it  appeared 
that  the  mortgaged  premises  had  been  sold,  and,  after  pay- 
ment of  a  first  mortgage,  there  remained  the  sum  of  lOOJ. 
to  go  in  part  payment  of  Mason*s  debt.  In  the  convey- 
ance to  the  vendee  the  second  mortgage  was  recited,  and 
then  the  conveyance  went  on — **  And  for  the  considera- 
tions aforesaid,  and  of  the  sum  of  100/.  to  the  said  Brown, 
(the  plaintiff,)  paid  by  the  vendee,  the  receipt  whereof,  and 
that  the  same  is  in  full  payment  and  satisfaction  of  all 
principal,  interest,  and  other  monies  due  upon  or  in  respect 
of  the  said  recited  mortgage,  the  said  (plaintiff)  doth  here- 
by acknowledge,  and  of  and  from  the  same  doth  fully  and 
absolutely  acquit,  release,  and  for  ever  discharge  the  said 
vendee,  and  the  said  Oeorge  Mason,  and  the  said  mort* 
gaged  premises,  &c/*  This  sum  being  insuflScient  to  satisfy 
the  debt,  the  plaintiff  sued  BcUten  upon  the  note,  which 
had  never  been  given  up,  for  the  amount  remaining  due 
after  deducting  the  100/.  The  writ  in  the  original  action 
was  delivered  to  the  sheriff  on  the  30th  of  July,  and  there 
was  evidence  to  shew  that  Batten  occupied  a  large  farm  in 
the  county,  which  was  well  stocked,  and  that  he  attended 
to  his  business  on  the  farm,  so  that  the  sheriff  might  have 
arrested  him  if  he  had  thought  proper  to  do  sa  Batten 
died  on  the  9th  of  October,  in  consequence  of  a  fall  from 
a  horse.  It  was  objected  at  the  trial,  that  the  debt  was 
extinguished  by  the  mortgage  deed,  and  the  covenant 
contained  in  it;  but  this  objection  was  overruled.  It  was 
then  contended  that  the  action  was  not  maintainable,  in** 
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Rsmuch  as  the  four  monthsi  at  the  expiration  whereof  the  ^^^^^^^r 
writ  was  returnable,  bad  not  expired  ;    and  it  did  not  -> 

appear  that  the  writ  had  been  returned,  or  the  defendant       Bkown 
ruled  to  return  it.    The  learned  Judge  was  of  opinion       JAavia. 
that  it  was  not  necessary  to  wait  until  the  writ  had 
been  returned;   and  that  the  jury  ought  to  give  some 
damages,  though  he  thought  they  ought  to  be  nominal. 
The  jury,  however,  found  a  verdict  for  the  plaintiff  for  40/. 

Dampier,  in  Easier  Term  last,  moved  for  a  nonsuit,  or 
in  arrest  of  judgment,  or  in  reduction  of  damages.-— The 
plaintiff  ought  to  be  nonsuited  on  two  grounds : — First, 
Baiien  being  a  surety,  not  only  time,  but  a  release,  was 
given  to  the  principal ;  and  so  J3a</eii  was  discharged,  and 
the  sheriff  had  the  same  defence  as  Batten.  It  is  true 
that  the  mortgage  which  gave  a  ftiture  day  for  payment, 
was  a  "  collateral  security  ;'*  and  that  Batten  put  himself 
in  the  situation  of  a  principal,  and  afforded  the  plaintiff 
the  remedies  of  a  principal  as  against  him,  by  giving  a 
joint  and  several  note.  But  there  was  only  one  debt.  If 
that  debt  was  gone,  then  all  were  discharged.  That 
debt  was  the  debt  secured  by  the  note  and  by  the  mort- 
gage»  and  was  paid  by  the  sale,  and  was  the  debt  re* 
leased.  The  plaintiff  need  only  have  released  the  land, 
or  the  vendee  and  the  land ;  but,  if  he  releases  'Mason  from 
the  debt  previously  recited,  he  releases  every  thing. — He 
referred  to  JUies  v.  Probyn  (a).  [Sed  per  Cfirjam.— The 
debt  released  is  the  debt  quoad  the  lOOA  received.  The 
mortgage  debt  only  is  released,  but  not  the  debt  secured 
by  Battens  note ;  and  there  is  no  covenant  not  to  sue  on 
the  note.  There  must  therefore  be  no  rule  on  that  ground.] 
He  then  moved  on  the  ground,  that  the  declaration  gave 
no  ground  of  action,  nor  did  the  evidence :  for,  the  writ  is 
not  alleged  to  have  been  returned,  nor  was  it  in  fact  re- 
turned :  and  the  plaintiff  states  Batten's  death  on  the 

(o)  2C.M.&It408. 
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Mxch.  of  Pkas,  record,  which  is  a  discontinuance  by  the  act  of  God.  [On 
this  point  the  Court  granted  a  rule  to  shew  cause ;  and 
also  why  the  damages  should  not  be  reduced.] 

On  a  former  day  in  this  term,  Erie  and  Crowder  shewed 
cause. — There    are  two  questions  in  this  case  :— ;/!rW, 
whether  there  i9  any  cause  of  action  against  the  sheriflTat 
all ;  Mecondly^  whether  the  plaintiff  has  sustained  any  legal 
damage  which  gives  him  a  right  to  a  verdict  for  402.,  or 
even  for  nominal  damages.    First,  it  was  shewn  at  the 
trial  that  the  sheriff  might  have  arrested  Batten  after  the 
delivery  of  the  writ  to  him,  if  he  had  used  due  diligence. 
It  is  a  question  of  considerable  importance  what  the 
sheriff's  duty  is,  as  to  the  time  of  making  the  arrest,  since 
the  Uniformity  of  Process  Act.  It  is  said,  that,  under  the 
new  form  of  writ,  he  is  allowed  the  period  of  four  months 
within  which  he  is   to  execute  it.    If  it  is  to  be  held 
that  the  sheriff  may  keep  the  writ  in  his  pocket  for  four 
months  without  executing  it,  unless  an  order  of  a  judge  is 
obtained  calling  upon  him  to  return  the  writ,  there  will 
be  great  laxity  and  delay  in  proceedings.      But  it  is 
submitted  that  he  is  bound  to  execute  the  writ  within  a 
reasonable  time  after  it  has  been  delivered  to  him,  and 
that  he  ought  to  execute  it  as  soon  as  he  reasonably  can, 
and  to  use  All  due  diligence  for  that  purpose.    He  is  guilty 
of  negligence  if  he  omits  to  take  the  defendant  when  he 
might  have  done  so ;  and  then  the  right  of  action  vests. 
[Lord  idf6fiijfer,  C.  B. — Suppose  Batten  had  not  died,  and 
the  plaintiff  had  said,  '*  There  he  is,  take  him  \*  might  not 
the  sheriff  have  said, ''  No,  I  will  have  him  at  the  return  of 
the  writ  ;'*  and  if  he  has  him  then,  is  not  that  sufficient?] 
It  is  more  reasonable  to  say  that  he  is  bound  to  take 
him  immediately,  as  soon  as  he  can,  inasmuch  as  the  writ 
is  returnable  on  execution.     The  principle  is  the  same  as 
in  writs  of  Ji.  fa.    And  in  Jacobs  v.  Humphrey  (a),  it  was 

(a)  2  C.  &  M.  413. 
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iield  that  the  sberiff  is  liable  for  neglecting  to  sell  the  ^«*:  •/'*'«"' 
goods  seised  under  a  fi.  fa.  within  a  reasonable  time. 
Undoubtedly,  the  sheriff  might  formerly  have  let  the 
defendant  go  at  large  until  the  return  day  of  the  writ ; 
but,  since  the  Uniformity  of  Process  Act,  the  law  is  other- 
wise. That  was  thought  an  inconvenient  law ;  and  under 
the  2  Will.  4,  c.  39,  the  sheriff  has  no  given  time  in  which  to 
arrest  the  party  ;  but  by  s.  39,  a  judge  may  order  the  writ 
to  be  returned  when  he  thinks  proper.  The  period  of  four 
months  mentioned  in  the  writ  is  only  a  time  fixed^  during 
which  the  sheriff  is  to  execute  his  duty,  and  beyond  which 
he  is  not  to  be  held  liable.  [Atderson^  B. — The  writ  is 
to  last  for  four  months,  unless  a  judge  orders  that  it  shall 
be  sooner  returned.  If  you  want  an  early  return,  why 
don't  you  go  before  a  judge  and  obtain  an  order  for  its 
return  ?]  The  plaintiff*  does  not  know  whether  the  defen-* 
dant  has  been  taken  or  not,  and  perhaps  the  judge  would 
not  grant  the  order  until  he  is  satisfied  that  the  writ  has 
been  executed.  Secondly,  the  plaintiff  has  sustained  a 
damage,  for  which  he  is  entitled  to  maintain  an  action. 
The  plaintiff  complains  that  he  did  not  get  two  months* 
possession  of  the  defendant,  which  he  ought  to  have  had* 
The  death  occurring  at  the  end  of  the  time  does  not  take 
away  a  cause  of  action  which  had  vested  before.  [Lord 
AbingcTf  C.  B. — You  have  not  shewn  that  you  have  sus-» 
tained  any  damage  by  his  not  being  taken.]  If  he  had 
been  arre^sted,  he  might  have  paid  the  money.  [Lord 
Abinger,  C.  B. — Suppose  the  sheriff  might  have  arrested 
him  on  a  Saturday ,  and  thrown  him  into  gaol,  whereby  he 
might  be  kept  in  prison  till  Monday,  before  which  lime 
he  could  have  no  opportunity  of  procuring  bail,  can 
it  be  said  that  an  action  is  to  be  maintainable,  because  if 
the  sheriff  had  taken  him  on  the  Saturday,  he  might 
rather  have  paid  the  money  ban  remain  in  prison  over 
the  Sunday  ?  Alderson,  B. — Is  not  the  only  damage  you 
can  rely  upon,  the  delay  in  the  suit,  occasioned  by  his  not 
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iB«*.  ^''«"»  being  arrested  before t  We  are  not  to  goon  speculative 
damages.]  It  is  a  question  for  the  jury  whether  the 
plaintiff  has  sustained  damage,  and  he  may  offer  any 
evidence  from  which  they  may  infer  that  lie  has  sustained 
damage*  What  can  a  plaintiff  shew  more  than  that  the 
defendant  was  at  large  a  considerable  time,  in  command 
of  property  sufficient  to  pay  the  debt,  and  the  sheriff's 
neglect  to  take  him  ? — it  is  a  clear  neglect  of  doty.  [Lord 
Abinger,  C.  B. — We  say  that  it  is  a  speculation,  and  that 
you  have  no  right  to  speculative  damages.  Suppose 
the  sheriff  had  arrested  the  defendant,  and  he  had 
paid  the  amount,  with  10/.  to  the  sheriff,  how  could  you 
be  in  a  better  situation  at  the  beginning  of  the  next 
term,  when  the  defendant  dies  in  the  mean  time?]  It 
was  a  matter  for  the  jury  to  say,  whether,  if  taken,  he 
would  not  have  paid  the  debt  Besides,  here  the  defen- 
dant is  a  pubHc  officer,  and  has  been  guilty  of  negligence 
and  a  breach  of  duty,  and  is  therefore  liable  to  an 
action,  though  a  private  individual  might  not.  Barker  v. 
Green  (a),  Bales  ^.  Wingfield{b).  [LordifUir^er,  C.  B.— 
In  LeuAs  v.  Morland  (c),  where  a  person  was  taken  upon 
an  attachment  for  non-payment  of  costs,  which  is  in  the 
nature  of  mesne  process,  and  was  afterwards  permitted  to 
go  at  large,  but  returned  again  into  custody,  and  continued 
in  custody  at  the  return  of  the  writ,  it  was  -determined 
that  the  sheriff  was  not  liable  to  an  action  for  an  escape.] 
That  was  on  the  old  writ,  and  there  he  had  the  defen- 
dant at  the  return  of  the  writ,  according  to  the  exigency 
of  it.  The  object  of  the  new  writ  of  capias  was  to  ex- 
pedite the  proceedings  in  vacation.  If  it  is  laid  down  that 
the  sheriff  is  to.have  the  whole  four  months  to  execute  the 
writ,  it  will  be  necessary,  in  every  case,  on  issuing  the 
writ,  to  obtain  a  judge's  order,  calling  on  the  sheriff  to 
return  the  writ    [Lord  AUnger,  C.  B. — ^The  only  assign- 

(a)  2BiDg.317-  (^)  2  Nev.  &  Man.  831. 

(c)  2  B.  &  Aid.  56. 
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able  way  in  which  you  could  have  sustained  damage  is^  that  BmH.  of  PUas, 

you  might  have  filed  a  declaration  sooner,  but  you  could  ^ 

not  have  got  judgment ;  and  the  party  having  died,  in-       Brown 

stead  of  gaining,  you  would  have  lost  by  it.]    In  the  case       jaktis. 

of  an  execution  against  the  goods,  it  is  said  to  be  absolute 

damage  for  the  amount  indorsed  on  the  writ,  and  that  is 

put  on  the  ground  of  negligence.  [Lord  Abinger,  C.  B. — 

According  to  your  proposition,  you  must  lay  it  down 

as  a  rule,  that,  if  a  writ  be  issued  to-day,    and  the 

sheriff*  might  have  executed  it  the  next  day,  but  does  not, 

and  the  party  dies  the  day  after,  an  action  vests.    The 

judges  who  made  the  new  rules  never  contemplated  that 

it  was  intended  to  alter  the  sheriff's  responsibility.] — (It 

turned  out  afterwards,  on  inquiry  by  the  Court,  that  there 

was  no  general  issue  pleaded ;  and  the  Court  said,  that 

that  being  so,  the  question  as  to  whether  there  wa.s  any 

legal  damage  did  not  arise.     They  therefore  directed  the 

argument  on  the  other  side  to  be  confined  to  the  point 

as  to  the  arrest  of  judgment.) 

Dampier  and  White,  contrit. — The  judgment  must  be 
arrested,  as  the  declaration  does  not  shew  that  there  has 
been  any  return  made,  or  any  return  day  past.  In 
the  old  forms  of  pleading  that  was  always  done,  Stonin 
V.  P erring  (a) ;  Morelandv.  Leigh  (6);  Barker  v.  Green  (c). 
The  language  of  the  sherifi^,  indorsed  on  the  writ,  is  the 
only  thing  which  the  Court  can  look  to.  The  act  2  WilL  4, 
c.  S9,  does  not  affect  the  law  of  pleading,  its  object  being 
merely  to  make  all  process  uniform.  There  is  nothing  in 
that  act  to  alter  or  affect  the  duties  of  the  sheriff.  By 
that  act  the  sheriff  has  four  months  to  make  the  arrest, 
and  need  not  make  any  return  until  that  time  has  expired. 
It  is  at  the  plaintiff's  option  to  cause  an  earlier  return  day 
to  be  made.     If  he  requires  that,  he  may  obtaui  a  judge's 

(a)  2  Bos.  &  Pull.  661.  (b)  1  Stark.  N.  P.  C.  388. 

(c)2Bing.dl7. 
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Eteh.  itffkat,  order  under  the  15th  section,  which  will  have  the  effect  of 
1836. 

-     fixing  a  particular  day  for  the  return.   If  in  the  interim  the 

Brovm       defendant  dies,  it  is  the  plaintiff**s  fault  for  not  obtaining 
Jaryis.       SQch  an  order.    There  is  no  official  notice  to  the  Court  as 
to  what  the  sheriff* has  done,  until  there  is  a  return;  the 
Court  cannot  know  in  the  mean  time  whether  he  has  done 
his  duty  or  not.     He  may  have  taken  the  defendant,  and 
got  his  deposit,  and  by  his  death  the  bail  may  have  been 
discharged,  and  the  money  returned.     lAUerson,  B. — 
You  must  go  the  length  of  contending,  that,  when  a  writ 
is  delivered  to  the  sheriff",  which  is  not  made  returnable 
on  any  particular  day,  he  is  not  bound  to  execute  it  within 
a  reasonable  time.]    He  may  be  bound  to  do  so,  but  the 
defendant  contends  that  the  plaintiff*  cannot  complain  until 
he  shews  that  the  return  day  has  passed.    [Aldergant  B. 
^—Suppose  the  plaintiff  suffers  an  actual  damage  by  the 
sheriff's  delay,  which  must  now  be  taken  to  have  been  the 
case  here,  is  there  not  a  right  of  action  !]    Not  unless  it 
can  be  shewn  that  a  return  has  been  made,  or  that  a  re* 
turn  day  is  past.    [^AUerson,  B. — In  the  old  writ  a  return 
day  was  expressly  inserted.]    So  under  the  power  given 
to  the  judge,  such  a  day  may  be  inserted  in  the  writ,  by 
the  effect  of  the  order.    [Alderson^  B. — In  the  case  of  a 
writ  oifi.fa.  the  sheriff  is  bound  to  execute  it,  and  make 
a  return  within  a  reasonable  time  ]    No  day  is  mentioned 
at  air  in  that  writ  for  the  return.    lAUerson,  B. — ^Is  it  not 
the  sheriff**8  duty  now  to  execute  the  writ  as  soon  as  he 
cauj  and  to  make  a  return  as  soon  as  he  can  ?]     Not  un- 
less the  plaintiff  obtains  a  judge's  order,  calling  upon  him 
to  return  the  writ.    [^Alderson^  B. — ^The  object  of  the 
act  of  Parliament  was  to  enable  a  party  to  go  on  with 
the  action  in  the  vacation.     Suppose  the  sheriff  bad  ex« 
ecuted  the  writ,  but  had  omitted  to  return  it,  and  a  damage 
results  therefrom,  would  not  an  action  be  maintainable?] 
That  might  be  so,  because  he  is  bound  to  return  the  writ 
immediately  on  its  execution,     lAlderson,  B. — Then,  if 
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the  act  of  Parliament  makes  it  depend  upon  the  conduct  ^^**  </  P^«*f 
of  the  sheriff  as  to  when  the  writ  shall  be  retumabley  can     ^ 
he  be  allowed  to  delay  it  for  four  months^  by  neglecting       Bkown 
his  duty?]    A  judge  may  order  him  to  return  the  writ  at       Jabvib. 
any  time,  and  it  is  the  plaintiff^s  duty  to  obtain  the  order. 
IGumegf  B. — Why  is  the  sheriff  to  be  told  to  do  his 
duty? — he  ought  to  use  due  diligence.    AldersonfB. — 
He  ia  bound  to  use  due  diligence  in  finding  the  defendant. 
In  process  of  execution,  he  is  bound  to  execute  the  writ 
immediately,  because  it  is  returnable  immediately  on  ex- 
ecution.]    Until  he  is  called  upon  by  order  to  return  the 
writ,  it  is  submitted  that  be  is  not  bound  to  do  so,  and  that 
the  action  is  not  maintainable.    Suppose  Batten  had  given 
bailf  and  made  a  deposit, — which  he  may  have  done,  it  is 
not  averred  here  that  he  has  not  done  so :  all  that  the  plain- 
tiff says  is,  that  the  defendant  did  not  take  him. 

Cur,  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by — 
Lord  Abinger,  C.  B. — (After  stating  the  declaration, 
he  proceeded  as  follows).  When  this  case  came  to  be  dis- 
cussed the  other  day,  on  a  motion  for  a  new  trial,  or  in  ar- 
rest of  judgment,  the  Court  entertained  a  long  argument  as 
to  whether  any  and  what  damages  could  be  recovered  on 
the  facts  of  the  case  ;  but  all  the  discussion  became  nuga- 
tory, as  it  turned  out  that  there  was  no  plea  of  the  general 
issue.  There  were  two  issues  on  the  record,  which  were 
found  against  the  defendant.  One  was,  whether  Baiten 
was  indebted  to  the  plaintiff;  the  other,  whether  the 
sheriff  had  used  due  diligence  in  arresting  him :  so  that 
the  only  question  was  what  damages  the  jury  ought  to 
give.  They  gave  40/.,  which  was  clearly  unreasonable,' 
and  must  be  reduced.  The  question  on  which  I  certainly 
felt  great  doubt,  does  not  therefore  arise.  If  it  had  ap- 
peared on  the  face  of  the  declaration  that  the  plaintiff 
had  not  sustained  any  damage  from  the  sheriff's  negli- 
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£mA.  ^  Pinit  gence,  the  judgment  must  have  been  arrested  ;  and  I  do 
not  think  the  plaintiff  could  have  maintained  the  action 
without  proof  of  actual  damage.  But  the  defendant,  by 
not  pleading  the  general  issue  to  the  declaration,  must 
now  be  considered  as  having  admitted  the  allegations  in 
it :  and  there  it  is  stated  that  the  defendant  neglected  to 
take  the  defendant  in  the  cause  on  the  writ  of  capias 
when  he  might,  and  that  in  consequence  of  his  not  being 
taken,  he  afterwards  died.  However  improbable  that 
may  be,  it  must  be  taken  for  granted  to  be  true ;  and 
then  it  appears  on  this  declaration,  that  the  plaintiff  has 
sustained  a  damage  from  the  defendant's  negligence.  The 
defendant  then  being  liable,  the  judgment  cannot  be  ar- 
rested on  this  point.  Another  question  agitated  was, 
whether^  since  the  new  form  of  the  writ  of  capias,  the 
declaration  should  not  have  set  forth  the  return  day  of 
that  writ.  That  depends  upon  this,  whether  the  writ  is 
returnable  immediately,  or  whether  the  sheriff  has  the 
four  months  to  execute  it  We  think  that  it  is  the  duty 
of  the  sheriff  to  arrest  the  party  on  the  first  opportunity 
that  he  can,  and,  if  he  does  not  do  so,  that  he  is  guilty  of 
negligence,  and  will  be  liable  for  any  damage  which  may 
result  from  that  negligence.  The  rule  must  therefore  be 
discharged,  but  the  verdict  must  be  reduced  to  40«. 


Rule  accordingly. 


Ad  aulgninent 
by  a  trader  to  a 
creditor  of  oil 
fail  eflbcti  and 
stock  in  trade,  it 
of  itself  an  act 
of  banlKruptcy. 


SiEBERT  and  Another,  Assignees  of  Mitchell,  a  Bank* 
rupt,  r.  Spooner. 

Assumpsit  for  the  use  and  occupation  of  certain 
pasture  land,  and  the  eatage  of  the  grass  thereon,  due  to 
the  plaintiffs  as  assignees  of  one  Mitchell,  a  bankrupt ; 
with  counts  for  money  had  and  received,  and  on  an 
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account  stated.    Flean,  first,  the  general  issue;  secondly ,   EMeh.^ieM», 
that  Mitchell  never  was  nor  is  a  bankrupt. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  last 
Spring  Assizes  for  the  county  of  YorH,  the  plaintiffs*  in 
order  to  prove  the  act  of  bankruptcy,  put  in  a  deed  of 
assignment  dated  the  26th  o{  August,  1834,  made  between 
Mitchell  of  the  one  part,  and  the  defendant  of  the  other 
part,  whereby,  after  reciting  that  Mitchell  was  indebted 
to  the  defendant  in  the  sum  of  400/.  on  bond,  and  also 
in  the  sum  of  902.  on  a  simple  contract  debt,  Mitchell  as« 
signed  and  conveyed  to  the  defendant  all  his  household 
goods  and  effects  in  his  dwelling-house,  all  his  tenant  right 
in  the  farm  occupied  by  him,  and  all  his  farming  stock, 
horses,  cattle,  and  all  other  his  farming  effects,  and  also 
all  his  stock  in  trade  and  utensils,  and  all  other  his  per- 
sonal estate  whatsoever.      The  plaintiffs  also  gave  in 
evidence  indentures  of  lease  and  release,  dated  the  5th 
and  6th  September,  1834,  whereby  Mitchell  conveyed  all 
his  freehold  property  to  the  defendant    It  appeared  that 
Mitchell  had  been  a  cloth  manufacturer,  and  had  carried 
on  business  in  partnership  with  another  person.    At  the 
trial,  it  was  contended  for  the  plaintiffs  that  the  deed  of  the 
^th  August,  1834,  being  aconveyanceof  the  whole  of  the 
trader's  effects,  was  of  itself  an  act  of  bankruptcy.    The 
defendant  contended,  that,  to  make  it  an  act  of  bankruptcy, 
it  must  be  shewn  to  have  been  executed  fraudulently,  with 
intent  to  delay  or  defraud  his  creditors ;  and  the  defendant 
endeavoured  to  shew,  from  the  deposition  of  Spooner  taken 
before  the  commissioners,  which  had  been  put  in  by  the 
plaintiffs,  that  he  the  defendant  had  agreed  to  purchase  the 
freehold  estate  from  the  bankrupt,  and  that  the  assignment 
of  the  personal  estate  was  given  as  a  security  for  the  pur- 
chase money  until  the  conveyance  was  executed.     The 
Lord  Chief  Justice  left  it  to  the  jury  to  say  whether 
Mitchell  had  executed  the  deed  fraudulently,  with  intent 
to  defeat  his  other  creditors,  or  not;  because,  unless  it  was 
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Exch.  of  Pktti,  executed  fraudulently,  it  did  not  appear  to  him  that  it 
^^^'  ^  was  an  act  of  bankruptcy.  The  jury  having  under  this 
direction  found  a  verdict  for  the  defendant,  Blackbumef  in 
Easter  Term  last,  obtained  a  rule  for  a  new  trial  on  the 
ground  of  misdirection,  citing  Stewart  v.  Moody  (a),  Carr 
V.  Bur  diss  (Jb\  Botcherby  v.  Lancaster  (c),  and  Newton  v. 
Chanller  {d).    Against  which  rule 

Milner  now  shewed  cause. — The  question  is,  whether 
tliis  is  a  fraudulent  deed  within  the  meaning  of  the  6 
Geo.  4,  c.  16,  s.  ^.  The  learned  judge  left  it  to  the  jury 
whether  this  was  in  fact  a  fraudulent  deed,  and  made  in 
contemplation  of  bankruptcy ;  and  they  have  found  that  it 
was  not.  [Alderson,  B. — The  question  is,  whether  per  se 
it  is  an  act  of  bankruptcy.]  The  case  of  Baxter  v. 
Pritehard  {e)  is  an  authority  to  shew  that  an  assignment 
by  a  trader  of  his  whole  stock  in  trade  is  not  an  act  of 
bankruptcy,  when  the  purchaser  gives  a  fair  price  for  the 
goods.  \Parkei  B. — There  the  trader  got  a  sum  of  money 
which  was  a  full  equivalent  for  the  property  transferred, 
and  with  which  he  might  have  purchased  other  goods. 
Is  not  Newton  v.  Chantler  decisive  of  this  question?]  The 
ruling  in  that  case  has  been  a  good  deal  doubted.  It  ap- 
peared in  this  case  that  the  assignment  was  made  for  a 
temporary  purpose  only.  [Parke^  B. — Whether  it  was  made 
for  a  temporary  purpose  or  not,  it  is  a  conveyance  of  all 
his  effects,  and  he  parts  with  all  his  interest  in  them. 
Suppose  there  was  a  secret  trust  that  they  should  be  re- 
conveyed,  yet  all  is  conveyed  away  in  the  mean  time ;  but 
there  is  nothing  in  the  report  to  shew  that  it  was  to  be 
temporary.]  It  was  a  question  for  the  jury,  whether  the 
deed  was  fraudulent,  or  made  with  intent  to  defraud 

(a)  1  G.  M.  &  R.  777.  (4  7  East,  138. 

(fr)  Ibid.  782.  {t)  1  Ad.  &  Ellis,  467  <  3  Ne? .  k 

(c)  1  Ad.  k.  Ellis,  77;  3  Nev.  &  Man.  638.      - 
Man.  383. 
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his    creditors.     Gibbins  v.   Phillips  (a).      [Lord  Abin-  Exch.^^uai, 

ger^  C.  B. — The  question  is,  whether  an  assignment  by 

a  trader  of  all  his  effects  to  one  of  his  creditors  is  not 

necessarily  a  fraud  on   the  others*]      It  has  not  been 

shewn  that  this  deed  necessarily  prevented  the  bankrupt 

from  carrying  on  his  trade*  inasmuch  as  it  could  not 

operate  upon  the  partnership  effects. 

Blackburn^  and  Hoggins^  contrd,  were  stopped  by  the 
Court. 

Lord  Abinoer,  C.  B. — I  think  there  ought  to  be  anew 
trial  in  this  case.  If  it  had  been  distinctly  shewn  that 
the  assignment  was  given  for  a  temporary  purpose,  and 
merely  by  way  of  substitution  until  another  deed  could 
be  prepared  and  executed,  there  might  be  some  room  for 
the  argument  raised  on  that  point;  but  that  was  not 
established.  If  a  man  assigns  the  whole  of  his  effects, 
not  for  a  new  consideration,  but  for  an  outstanding  debt, 
that  is  an  act  of  bankruptcy;  because  the  very  nature  of 
the  transaction  prevents  him  from  carrying  on  his  trade. 
Some  doubt  might  have  arisen  had  the  case  rested  on  the 
Srd  section  of  the  Bankrupt  Act  alone ;  because,  by  that  sec- 
tion, any  fraudulent  gift,  delivery,  or  transfer  by  a  trader  of 
any  of  his  goods  or  chattels,  is  made  an  act  of  bankruptcy. 
It  might  be  said  that  the  word  "  fraudulent "  in  that  sec- 
tion applied  to  some  fraud  in  fact,  and  therefore,  that  the 
deed  would  not  be  void  unless  there  was  some  fraud  in 
the  circumstances  attending  its  execution.  But  the  suc- 
ceeding section,  the  4th,  explains  the  meaning  of  the 
provision  in  the  3rd  section.  It  had  always  been  under- 
stood that  a  conveyance  of  all  a  trader's  effects  constituted 
it  an  act  of  bankruptcy.  There  the  Legislature  intended 
that  the  law  should  remain  so ;  but  that,  if  certain  pro- 

(a)  7B.&C.629. 
VOL.  J.  B  B  B  M.  ^. 
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Exek.  rf  PUai,  ceedings  were  adopted,  the  deed  should,  in  particular 
cases,  be  valid.  The  jury  ought  to  have  been  told  in 
this  case  that  the  deed  was  fraudulent  in  its  very  nature, 
and  therefore  there  must  be  a  new  trial. 

Parke,  B. — I  take  it  to  be  perfectly  well  settled,  that, 
where  a  trader  makes  an  assignment  of  all  his  effects,  or 
of  all  except  a  very  small  portion,  it  is  necessarily  an  act 
of  bankruptcy  without  any  actual  fraud.  Warseley  v.  De 
Mattos{a\  Wilson  v.Z)ay(6),  where  there  was  a  total 
absence  of  fraud ;.  and,  lastly,  in  the  case  of  Newton  v. 
Chaniler  (c),  where  the  deed  was  executed  by  the  party 
whilst  he  was  under  process  of  compulsion.  In  all  those 
cases  it  was  decided  that  an  assignment  by  a  trader  of 
all,  or  of  the  principal  part  of  his  effects,  without  any 
fraud  in  fact,  is  an  act  of  bankruptcy.  It  seems  to  me, 
that,  on  the  evidence  as  it  stands,  the  bankrupt  did  not 
possess  any  effects  not  included  in  the  assignment ;  and 
if  not,  then  the  assignment  was  in  itself  an  act  of  bank- 
ruptcy ;  but,  if  he  did  possess  other  effects,  that  will  ap- 
pear on  another  trial. 

BoLLAND,  B. — I  am  of  the  same  opinion.  In  HasseUs 
V.  Simpson  (cf).  Lord  Mansfield  laid  it  down  that  such  a 
deed  as  this  was  an  act  of  bankruptcy.  Lord  Mansfield 
says — **  It  has  been  settled  over  and  over,  that,  if  a  trader 
makes  a  conveyance  of  aU  his  property,  that  is  instantly 
an  act  of  bankruptcy.'*  There  it  was  never  pretended 
that  there  was  any  fraud,  and  the  simple  question  was, 
whether  the  deed  taken  per  se  was  an  act  of  bankruptcy. 
He  does  not  say  that  there  was  any  question  for  the  jury ; 
he  says  **  it  is  fraudulent  ;*'  and  the  reason  that  be  gives 
is,  that  ^*  it  destroys  the  capacity  of  trading."    He  goes 


(fl)  1  Burr.  467.  (c)  7  East,  138. 

(h)  2  Burr.  827.  {d)  1  Dougiiis,  92. 
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on  to  add — "  In  this  case  Jackson,'*  that  is  the  bankrupt,  ^cIl  ofPUeut 
"  could  not  sell  an  ounce  of  property  after  the  assignment. 
The  whole  belonged  to  another  man.  It  was  a  fraud  in 
Jackson  to  deal  with  any  body  as  a  trader."  Now,  it 
appears  to  me  that  this  deed  was  an  instrument  of  this 
description,  for  it  purports  to  convey  all  the  effects  of  the 
bankrupt,  and  it  does  not  appear  that  he  had  any  other 
effects  that  did  not  pass  by  it. 

Alderson,  B. — I  am  of  the  same  opinion.  I  always 
understood  that  a  conveyance  of  aU  a  trader's  effects  was  an 
act  of  bankruptcy  of  itself,  and  that  a  conveyance  of  any 
part  of  them  was  an  act  of  bankruptcy,  if  it  were  fraudu- 
lently made.  Then  there  is  a  class  of  cases  which  have 
been  referred  to  by  Mr.  Milner,  where  there  is  a  sale  or 
transfer  of  goods  for  a  full  consideration.  If  an  equivalent 
is  given,  there  is  only  a  change  of  the  nature  of  the  pro- 
perty which  the  party  has,  but  not  a  conveying  away  of 
it.  He  still  retains  as  much  property  as  he  did  before. 
If  a  trader,  in  a  small  way  of  business,  were  to  convey 
away  the  last  packet  of  goods,  so  that  he  had  no  property 
in  his  shop  to  carry  on  his  trade  with,  it  would  be  an  act 
of  bankruptcy.  The  4th  section  of  the  Bankrupt  Act 
explains  the  meaning  of  the  words  of  the  previous  clause; 
because  it  says,  that,  if  questioned  within  six  months  after 
its  execution,  a  deed  of  assignment  for  the  benefit  of  his 
creditors  shall  be  still  an  act  of  bankruptcy.  And  the 
act  also  requires  that  certain  notices  shall  be  given,  so 
that  all  the  creditors  of  the  bankrupt  may  know  of  its 
execution ;  and  for  this  simple  purpose,  to  give  them  the 
power  of  choosing  new  trustees,  different  from  those 
whom  the  bankrupt  may  have  appointed,  by  taking  out  a 
commission  against  him.  There  ought,  therefore,  to  be  a 
new  trial,  because  the  question  of  fraud  ought  never  to 
have  been  left  to  the  jury. 

Rule  absolute. 

B  B  B  2 
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Bxeh,  of  Pleat, 
1836. 

Rex  r.  The  SheiiiT  of  Essex,  in  Fitch  r.  Courtenay. 

Wbere  a  plain-  On  the  12th  Juite,  the  last  day  of  Triniitf  Term,  1835, 
sheriff  in  van-  ^^^  plaintiff  arrested  the  defendant  for  goods  sold.  The 
tiontoremrnthe  defendant  gave  bail  to  the  sheriff,  but  did  not  put  in 

wnty  or  onng  in  *^  * 

the  body,  with  special  bail  in  due  time.  On  the  20th  June  the  plaintiff 
ceedingagain>r  declared  de  bene  esse^  and  laid  his  venue  in  Essex.  On 
£e  next  tera,  *®  *^^^  "^^^  ('"  vacation)  the  sheriff  was  ruled  to  return 
he  will  not  be     the  writ.     On  the  25th  June  the  defendant  gave  notice  of 

entitled  against  .   i   t    .i    t         •••  •  •  i»  •       •!•       •  i 

the  sheriff  to  any  specuil  ball,  but  did  not  give  notice  of  justincation ;  and 
mi^'uKrue'ln-  ^^  ^^®  ^^^^^  ^^^  ^^  pleaded  nunquam  indebitatus^  but  the 
termediateiybe-  plea  was  returned.     On  the  80th  June/m  the  morning, 

tweenthede-       "^  %  m         r         \ 

fruit  and  the  the  plaintiff's  attorney  searched  at  the  onice  for  tlie 
ress^rgi^re^e  sheriff^s  return,  and  no  return  having  been  filed,  ''par- 
Sr^meotiort^^  suant  to  the  Baron's  order,*'  on  the  Srd  November,  the 
proceed  against  first  day  of  Mtchaelmos  Term,  an  attachment  was  granted, 
irregularity  is  upon  the  moiion  of  Jervis,  against  the  Sheriff  of  Essex, 
^Thi'^'J^f'  for  not  returning  the  writ. 

S^cludSiTi"  Subsequently,  Plait  obtained  a  rule  to  set  aside  the 
thoMsuoftbe  attachment,  upon  the  ground  that  the  return  had  been 
prepared  on  the  29th  June,  but  bad  not  been  filed,  through 
mistake,  until  half-past  eleven  on  the  following  day* 

In  answer  to  this  the  plaintiff^'s  attorney  swore  that  the 
defendant  had  died  on  the  6th  September,  and  that,  if  the 
bail  had  been  perfected  in  due  time,  he  should  have  been 
able  to  have  proceeded  to  trial  at  the  Essex  Assizes,  on 
the  30th  Jultf. 

After  argument,  the  Court  ordered  the  attachment  to 
be  set  aside,  on  payment  of  costs,  and  of  such  further 
damages,  if  any,  as  the  Master  might  find  the  plaintiff  to 
have  sustained  by  reason  of  the  sheriff's  omission  to  re- 
turn the  writ  before  the  SOth  June. 

The  Master  made  his  report,  and  found  that  the  plain- 
tiff had  sustained  no  further  damages  by  the  sheriff's  de- 
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fault.  He  founded  this  report  upon  a  statement  of  the  Exek.  rf  PUa$, 
defendant's  poverty,  which  rendered  it  improbable  that 
the  plaintiff  would  have  got  any  fruits  of  his  judgment,  and 
also  upon  the  course  which  the  plaintiff's  attorney  had 
pursued;  but  he  also  found  that  the  proceedings  were 
regular,  and  the  debt  due. 

Jervis  objected  to  the  report,  and  moved  to  refer 
to  the  Master  the  mere  question  of  amount ;  contending, 
that,  as  the  plaintiff  had  lost  a  trial,  and  the  opportunity  of 
proceeding,  by  the  defendant's  death,  in  consequence  of 
the  sheriff^s  default,  the  sheriff  ought  to  pay  the  amount 
of  the  debt. 

Plait  supported  the  report. 

Alderson,  B. — It  seems  to  me  that  we  ought  to  assi- 
milate, as  far  as  possible,  the  practice  in  vacation,  to  that 
which  prevailed  in  term  before  the  rule  I  M.T.3  Will.  4, 
and  that  in  so  doing  we  shall  effect  the  purposes  for  which 
the  rule  was  made.  In  term  the  sheriff  has  notice  of  the 
plaintiff's  intention  to  proceed  against  him  by  the  rule  for 
the  attachment,  and,  in  vacation,  if  the  plaintiff  means  to 
make  the  sheriff  liable  for  intermediate  damages,  in  con- 
sequence of  his  default,  he  should  give  the  sheriff  notice 
to  that  effect,  and  then  should  receive  such  damages  as 
may  occur  between  that  notice  and  the  notice  which  the 
sheriff  must  give  when  the  defect  has  been  cured.  The 
expense  of  the  notice  to  the  sheriff  will  be  part  of  the 
costs  of  the  attachment  obtained  against  the  sheriff  in  the 
next  term,  and  this  course  will  avoid  such  questions  as 
that  now  raised. 

Parke,  B. — I  agree  with  my  brother  Ahlerson,  that  a 
sheriff  ought  not  to  be  called  upon  to  pay  damages  for  an 
irregularity,  unless  the  plaintiff,  so  soon  as  he  discovers 
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Bxeh.  of  Pieoit  the  iiTegularityi  give  the  sheriff  notice  that  he  intends  to 
proceed  against  him.  The  sheriff  will  pay  the  costs  of 
such  notice. 

Abinobr,  C.  B. — I  see  no  reason  for  disturbing  the 
report. 

Report  confirmed,  without  costs. 


After  a  defen- 
dant had  been 


WaTKINS  9.  O'GORMAN  MaHON. 

JLsSUMPSIT  tor  an  attorney's  bill   The  bill  amounted 

la^MfT""  ^^  *8''^'- 19*-  2^-'  ^^  ^^^^^  ''*»  «^^®^  ^^^  ^*^  1®*-  p^^' 

^  toV^  *b  ^®A^^"S  ^  balance  of  2251.  9s.  2d.    The  plaintiff  arrested 

applied  to  have  the  defendant  for  200/.    After  plea  pleaded  and  notice 

uutaxed!wbich  ^^  ^^^  given,  the  defendant  took  out  a  summons  to  tax 

was  orde^d,  jhe  plaintiff's  bill,  when  Paiteson,  J.,  made  the  following 

upon  the  terms  ^^ 

of  the  plaintiff  order : — "  Upon  hearing  the  attomies  or  agents  on  both 

tos"pijodgnient  sides,  and  by  consent,  I  do  order  that  the  plaintiff  be  at 

S^*^Te'  liberty  to  sign  final  judgment  immediately,  and  that  the 

defendant  un-  plaintiff's  bills  of  costs,  on  accouut  whereof  this  action  is 

that  amount  brought,  be  referred  to  the  Master  to  be  taxed;  that 

the  e^on^l^tbe  the  plaintiff  give  Credit  on  such  taxation  for  all  sums  of 

Master  aUowed  money  by  him  received  from  and  on  account  of  the  said 

upon  Uxation        ,    -  ,    , 

149/.  only,  but    defendant ;  and  that,  upon  payment  of  what  (if  any  thing) 
acmaUy »-        ^'^Vf  ^^  ^^^^  taxation,  appear  due,  together  with  the 

5w2^*in^«-  ^^^  ^^'^^^  •^*''^°  ^  ^  *'*^  *"®^  *"^  P"^'  *^'  further 
paring  briefi,      proceedings  herein  be  staid.   And  I  do  further  order,  that, 

haste  by  the       in  default  of  payment,  the  plaintiff  be  at  liberty  to  issue 

^oS^°u^n*     execution  in  four  days  after  the  Master*s  allocatur  for 

which  extra        thg  amount  Specified  in  such  allocatur."    Upon  this  order 

charges  were  *^ 

made  by  the       the  Master  taxed  the    bills,  and    deducted  therefrom 
^<!  ttirthl'"'  106/.  16*.  8rf.,  which,  with    the    credits,    reduced  the 

plaintiff  had  a 

probable  cause  for  the  arrest;  and,  teeomdiy,  that  the  defendant  wss  estopped  by  the  terms  of  the 

order  from  complaining  of  the  arrest 
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balance  due  to  the  plaintiff  to  148/.  Os.  Id.    The  Master  EMch.^rf^ieai, 

allowed  the  plaintiff  the  costs  of  the  taxation.  > ^^1^ 

Watkini 

In  Easter  Term,  Mauht  for  the  defendanti  obtained  a  Mahon. 
rule  to  shew  cause  why  so  much  of  the  order  as  respected 
the  costs  of  the  action  should  not  be  discharged ;  and 
why  the  plaintiff's  costs  of  taxation  of  his  bills  of  costs, 
allowed  him  as  costs  in  the  cause^  should  not  be  disallowed; 
and  why  the  defendant  should  not  be  allowed  his  costs  of 
the  taxation  and  of  the  action. 

Jervis  shewed  cause. — The  order  was  made  by  consent, 
and  cannot  therefore  be  varied.  The  defendant  is  not 
entitled  to  the  costs  of  taxation,  because  the  stat.  2  Oeo. 
2,  c.  23,  s.  S3>  which  gives  costs  where  one-sixth  is  taken  off 
an  attorney's  bill  on  taxation,  does  not  apply  where  the  client 
applies  for  a  taxation  of  the  bill  after  action  brought.  Benton 
V.  Bullard{a\  Jay  v.  Coak${b),  Harbin  v.  Miles  (c). 

The  defendant  is  not  entitled  to  the  costs  of  the  action 
under  the  statute  43  Geo.  3,  c.  46^  s.  3.  By  the  terms  of 
the  order  he  consented  to  pay  the  costs  of  the  action,  and 
it  is  fitting  he  should  do  so;  because,  within  one  month 
after  the  delivery  of  the  bill,  he  might  have  had  the  bill 
taxed  without  putting  the  plaintiff  to  the  expense  of  the 
suit.  But  the  statute  does  not  apply,  unless  there  be  a 
recovery,  Rowe  v.  Rhodes  {d),  which  must  mean  a  re- 
covery by  verdict.  Holder  v.  Raitt  (e).  It  may  be  said, 
however,  that  the  Court  can  make  this  order  by  its  sum- 
mary authority  over  an  attorney  of  the  Court.  In  Robinson 
V.  Elsam  (/*),.  which  may  be  cited  as  an  authority,  two  of 
the  Judges  thought  the  case  fell  within  the  stat.  43  Geo.  3, 
c.  46,  s.  3|  and  one  decided  upon  the  summary  jurisdiction 

(a)  4  Bing.  561.  {d)  2  C.  &  M.  379. 

(fr)  8  B.  &  G.  635;  3  M.  &  (e)  2Ad.&EU.445;  4  Nev.  & 

Ry.  35.  Man.  466. 

(c)  9  B.  &  C.  765.  (/)  6  B.  &  Aid.  661. 
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Exeh.  9f  PUat,  of  the  Couit  over  attornies.   The  former  ground  has  been 


1836. 


shaken  by  the  case  of  Rowe  v.  Rhodes,  and  the  latter  bas 
been  distinctly  overruled  in  Dagley  v.  Kentish  (a). 

Independently  of  these  points^  however,  the  defendant 
shews  by  his  affidavit  that  he  had  a  reasonable  cause  for 
arresting  the  plaintiff  for  the  full  amount. 

Matde  objected  to  the  plaintiff's  affidavit,  and  contended 
that  it  contained  many  disclosures  which  were  communi- 
cated to  the  plaintiff  confidentially  as  an  attomeyj  and 
therefore  could  not  be  read.  \_Alderson,  B. — ^The  privi- 
lege cannot  extend  to  disputes  between  the  attorney  and 
client.  Parke,  B. — ^The  plaintiff'  must  read  such  parts 
only  of  the  affidavit  as  are  necessary  to  rebut  the  charge 
of  arresting  the  defendant  without  reasonable  or  probable 
cause]. 

JervU. — ^The  affidavits  shew  that  about  60/.,  the  excess 
complained  of,  was  incurred  in  preparing  and  copying 
briefs  at  a  short  notice  by  the  defendant's  direction,  and 
for  which  extra  charges  were  made  by  the  stationers. 
The  Master  of  the  Crown  Office  has  disallowed  this  item, 
but  the  plaintiff  bad  probable  cause  for  believing  it  would 
be  allowed. 

Maulct  contriu — ^The  merits  of  the  affidavits  have  already 
been  decided  by  the  Master,  who  has  heard  every  thing 
that  could  be  urged  in  support  of  the  charges  in  the  bill, 
and  has  determined  that  the  defendant  is  not  liable  beyond 
the  amount  allowed. 

The  statute  does  not  say  that  the  recovery  must  be  by 
verdict,  and  the  debt  is  recovered  when  the  proceedings 
in  the  action  are  at  an  end,  and  the  money  is  paid  under 
the  decision  of  the  Master.    Robinson  v.  Elsam  is  an  ex- 

(a)2B.&Adol.4ll. 
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press  authority  that  in  such  a  case  the  statute  does  apply.  Exeh.  pf  PUtu, 

It  likewise  establishes  the  summary  jurisdiction  of  the 

Court    over   attornies  in   cases  like   the    present;   and 

although » in  Dagley  v.  Kentish^  the  Court,  in  consequence 

of  a  doubt,  refused,  after  action  brought,  to  order  an 

attorney's  bill  to  be  taxed,  which  contained  no  taxable 

item  ;  in  Watson  y.  Postan{a)t  which  is  a  later  decision, 

this  Court  ordered  an  attorney's  bill  to  be  taxed,  under  the 

jurisdiction  which  it  has  at  common  law.     The  other  parts 

of  the  rule  were  not  relied  upon. 

Lord  Abinger,  C.  B. — ^We  are  not  called  upon  to 
decide  the  points  which  have  been  raised,  for  this  case 
can  be  decided  upon  its  merits.  The  Master  has  dis- 
allowed a  portion  of  what  the  plaintiff  has  actually  ex- 
pended, and  though  the  Master  may  be  right,  and  the 
plaintiff  mistaken  in  his  notion  as  to  the  prudence  of  that 
expenditure,  we  cannot  say  that  the  plaintiff  had '  not 
reasonable  cause  for  expecting  that  the  money  actually 
expended  by  him  would  be  allowed.  The  amount  so  dis* 
allowed  is  sufficient  to  make  up  the  difference  between 
the  sum  found  to  be  due  and  that  for  which  the  defendant 
was  arrested. 

Parke,  B. — Under  the  circumstances,  I  think  the  plain- 
tiff had  a  reasonable  and  probable  cause  for  arresting  the 
defendant  for  ^0/.  If  he  had  not,  I  should  hesitate  be- 
fore I  disturbed  the  arrangement  entered  into  between  the 
parties.  The  reference  to  the  Master  was  by  consent, 
and  it  was  upon  condition  that  the  plaintiff  should  sign 
judgment,  and  that  the  defendant  should  pay  the  costs  of 
the  action.  If  the  defendant  complained  of  the  arrest,  he 
ought  before  the  order  was  made  to  have  taken  his  stand, 
and  required  that  provision  should  be  made  upon  that 
subject. 

(a)2C.&J.370. 
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^^JSL/'^'      Alderson,  B.— The  defendant  should  have  made  it  a 
N  ,  >^  '  X    term  of  the  reference,  that  he  should  be  permitted  to  com- 
Watkivi      plain  of  the  arrest,  should  the  facts  warrant  him  in  so 
Mabon.      doing.     The  plaintiff  might  then  have  exercised  his  judg- 
ment, whether  he  would  consent  to  the  taxation  of  the  bill 
upon  such  terms. 

Rule  discharged. 


Rex  r.  Bullock  and  Others. 

Thecondition  of  JJECLARATION  in  seire/ocias  on  a  recognizance  of 
to  w^he'llu-  bail  in  100/.  The  defendants  craved  oyer  of  the  writ 
«Su  oCTayoned  *"^  rccognizanccs,  and  of  the  condition,  which,  after  recit- 
by  a  claim,  is  ing  that  E.  Z).,  fV.  «$.,  and  J.  P.,  officers  of  his  Majesty's 
non-payment  customs,  had  lately  seized  as  forfeited  to  the  use  of  his 
^wr^f'hlf  Majesty  and  themselves,  the  smack  or  sloop  Bien  Aimi, 
general  cost!  of  with  her  tacUe,  &c.,  the  property  whereof  was  claimed 

resisting  the  ^  '  '  r      r       j 

claim,  though  by  A.  ScUers  and  A.  Gosselin,  (two  of  the  defendants), 
notinairredr  who  had  entered  their  claim  in  the  Court  of  Exchequer^ 
tbrseizln^  ^^  ^^'  ^^'  payment  of  the  costs  which  should  be  occasioned 
officer.  by  such  claim,  in  case  the  vessel  should  be  adjudged  for- 

feited. They  then  pleaded  that  the  said  E.  D..  W.  S., 
and  J.  P.,  did  not  prosecute  the  said  claim,  and  that  no 
costs  were  incurred  by  or  occasioned  to  them  by  reason 
of  the  said  seizure.  The  replication  alleged,  that,  after 
the  making  of  the  recognizance,  and  before  the  suing  out 
the  writ  of  scire  faeias,  to  wit,  on  &c.,  the  said  smack 
or  sloop  was  duly  adjudged  forfeited,  and  that  a  large 
amount  of  costs  was  occasioned  by  the  said  claim,  which 
was  taxed  by  the  Remembrancer  at  the  sum  of  146/.  5#.  6dL, 
which  sdm  had  not  been  paid  to  the  said  E.  D..  W.  S., 
and  J.  P.,  or  either  of  them,  but  was  still  in  arrear  and 
unpaid.  To  this  replication  the  defendants  demurred, 
and  the  Attorney-General  joined  in  demurrer. 
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J&rvis,  in  support  of  the  demurrer.— The  object  of  ^'\^^*^' 
the  recognizance  is  to  protect  the  seizing  ofBcers  only. 
This  clearly  appears  from  the  preamble  of  the  stat.  8  Ann. 
c.  7.  s.  63,  ^'for  preyenting  the  great  charges  that  the 
officers  of  the  customs  seizing  goods  prohibited  and  un- 
customed are  put  to,  by  groundless  and  yexatious  claims 
entered  thereto  in  the  Court  where  such  goods  are  prose- 
cuted." This  was  followed  by  subsequent  statutes,  15 
Geo.  2,  c.  31,  s.  7 ;  3  Geo.  3,  c.  22.  s.  8 ;  24  Geo.  3,  c. 
47,  s.  37,  which  increased  the  amount  of  the  penalty  ulti- 
mately to  100/.,  but  left  the  object  of  the  original  law 
untouched.  By  6  Geo.  4,  c.  108,  s.  91,  the  security  is  to 
be  taken  generally  to  pay  the  costs  incurred  by  the  claim, 
and  this  is  re-enacted  in  terms  by  the  late  act,  3  &  4 
Will.  4,  c.  53^8. 101.  To  neither  of  these  is  there  any 
preamble,  but  they  follow  out  the  principle  of  the  first 
act,  and  must  be  taken  to  require  the  recognizance  as  a 
security  for  the  seizing  officers.  The  costs  incurred  by  the 
Attorney-General  may  be  recovered  in  another  mode. 
Rex  V.  Munn  (a) ;  but  it  is  not  alleged  that  the  seizing 
officers  have  incurred  any  costs:  in  fact,  the  contrary  is 
admitted ;  and  therefore  the  recognizance  cannot  be  put 
in  suit. 

BarlotVt  eontrd,  was  stopped  by  the  Court. 

Per  Curiam. — The  condition  of  the  recognizance  is  to 
pay  to  the  persons  named  all  such  costs  as  should  be 
occasioned  by  the  claim ;  and  the  replication,  which  shews 
that  costs  were  occasioned  by  the  claim  which  have  not 
been  paid,  shews  a  breach  of  the  condition  in  its  very 
terms.  It  is  perfectly  immaterial  for  whose  benefit  the 
recognizance  was  entered  into,  for  the  King  sues  for  the 

(a)    arker,91. 
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Exch.  of  PUas,  penalty,  and  the  defendants  must  shew  that  the  condition 
'     has  lieen  performed. 
Rex  Judgment  for  the  Crown. 

V. 

Bullock. 


Stubbs  V.  Laimson  and  Another. 

In  an  action  on  t^  ASE  against  the  Sheriffs  of  London  for  a  false  return. — 
&Ue*mJ^,  Oie  "^^^  declaration  stated  that  the  plaintiff  theretofore,  to 
declaration  ai-  wit,  on  &c.,  in  the  Court  of  our  Lord  the  King,  of  the 
defendant  M«rci{  bcuch  at  Westminster,  before  &c.,  by  the  consideration 
^H^JlJdivCTs'*"  *"^  judgment  of  the  same  Court,  recovered  against  one 
goo^«  *n<*  «^«*-  George  Allen,  16/.  1  Is.,  which  were  adjudged  to  the  plain- 
er the  monies  tiffin  and  by  the  said  Court  for  his  damages  by  him  sus- 
^vi!^  as^fore-  Gained,  as  well  on  the  occasion  of  the  not  performing  cer- 
•aid,  and  then     ^^  promises,  &c.,  as  for  his  costs,  &c.     The  declaration 

levied  the  muM  r  J         »  » 

thereout.   The  then  averred  the  delivery  of  the  writ  o{Ji./a.  to  the 
pfeaded  Uiat  he  sheriffs  to  be  executed,  and  then  alleged,  that,  by  virtue 
SeTn  e'x^-""  thereof,  the  defendanU,  so  being  sheriffs  of  the  said  city  of 
tionany  goods    London,  afterwards,  to  wit,  on  &c.,  and  within  their  baili- 
leTy  the  moniea  wick  as  such  sheriffs,  setxed  and  took  in  execution  divers 
L^d^ttouT  goo^s  ^^^  chattels  of  the  said  George  Allen,  of  great 
levied,  Mo^  et    value,  to  wit,  of  the  value  of  the  monies  so  indorsed,  and 
that  the  plea      directed  to  be  levied  as  aforesaid,  and  then  levied  the  same 
Urae  tendered*    thercout.    Yet  the  defendants  had  not  the  said  monies, 
waa  loo  large.     ^^  ^^y  pj,^  thereof,  before  the  said  justices,  &c.,  accord- 
ing to  the  exigency  of  the  writ,  &c. ;  and  that  the  now 
defendants,  after  the  said  levy,  to  wit,  on  &c.,  falsely  and 
deceitfully  returned  that  the  said  George  Allen  had  not 
any  goods  or  chattels  in  their  bailiwick,  whereof  &c. 

The  defendants  pleaded  that  they  did  not,  by  virtue  of 
the  said  writ  in  the  said  first  count  of  the  said  declaration 
mentioned,  seixe  or  take  in  execution  any  goods  or  monies 
of  the  said  George  Allen,  and  levy  the  monies  so  indorsed 
and  directed  to  be  levied  by  the  said  writ  in  the  said 
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declaration   mentioned,   or  any  part  thereof,   modo  et  Bxeh.  ofPUa», 
formd;  concluding  to  the  country.  « 

Demurrer^  assigning  for  causes,  that  the  traverse  in 
the  plea,  that  they,  the  defendants,  did  not  by  virtue  of 
the  said  writ,  seize  or  take  in  execution  any  goods  and 
chattels  of  the  said  George  AUen^  and  levy  the  monies  so 
indorsed  and  directed  to  be  levied,  or  any  part  thereof, 
is  too  large  and  extensive,  and  tends  to  raise  an  immaterial 
issue,  and  is  insufficient  in  this,  to  wit,  that  such  matter 
is  denied  in  the  conjunctive,  instead  of  being  denied  in 
the  disjunctive,  viz.  that  the  defendants  did  not  seize 
or  take  in  execution,  any  goods  and  chattels  of  the  said 
G.  Allen,  or  levy  the  monies  so  indorsed,  and  directed  to 
be  levied,  or  any  part  thereof.  And  the  defendants  have 
thereby  attempted  to  compel  the  plaintiff  to  adduce  more 
extensive  evidence  than  by  law  ought  to  be  and  would  be 
required  to  support  the  said^r^/  count  if  the  same  were  pro- 
perly traversed,  inasmuch  as  either  the  taking  and  seizing 
the  goods  of  the  said  G.  Allen  by  the  defendant,  or  levy- 
ing the  monies  so  indorsed  and  directed  to  be  levied,  or 
any  part  thereof,  would  be  sufficient  to  support  the  said 
action  of  the  plaintiff. 

Joinder  in  demurrer. 

The  points  stated  for  argument  on  the  part  of  the 
plaintiff  were,  that  the  second  plea  was  bad,  because  it  tra- 
versed an  allegation  in  the  conjunctive  which  might  have 
been  supported  by  proof  in  the  disjunctive ;  the  effect  of 
the  traverse  being  to  impose  on  the  plaintiff  more  ex- 
tensive proof  than  is  by  law  essential  to  the  support  of 
his  case. 

MilleTf  in  support  of  the  demurrer. — ^The  ground  of 
demurrer  is,  that  the  plea  tenders  too  large  an  issue. 
It  is  incumbent  upon  the  plaintiff,  under  the  issue  ten- 
dered by  the  defendant,  to  prove  not  only  the  seizing  and 
taking  of  the  goods,  but  also  that  the  sheriff  levied  the 
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*w*.  gfPtoit,  execution,  which  would  not  otherwise  have  been  neoes- 
sarjs  because  the  sheriff  is  responsible  for  a  false  return, 
if  he  seizes  only.  [Lord  Abinger,  C.  B. — Yon  contend, 
that,  if  he  had  pleaded  the  general  issue,  you  would  not 
have  been  bound  to  prove  that  he  levied,  but  only  that 
he  had  seized  the  goods].  The  rule  is  correctly  stated 
by  the  counsel,  in  arguing  in  support  of  the  demurrer  in 
Moore  v.  Botdcott  (a),  that  **  in  actions  for  damages,  where 
the  plaintiff  is  entitled  to  recover,  although  his  proof  should 
not  substantiate  his  whole  demand,  a  traverse  which  seeks 
to  bind  him  to  the  proof  of  his  entire  demand  ia  imma- 
terial and  bad." 

James f  in  support  of  the  plea. — ^The  plaintiff  would 
have  been  bound  to  prove  both  that  the  sheriff  had 
seized  and  that  he  had  levied ;  because  those  facts  make  up 
the  one  allegation  of  the  defendants'  having  executed  the 
writ  of fi.  fa.  Wherever  several  foots  constitute  one  pro- 
position, the  defendant,  by  his  plea,  may  put  the  plain- 
tiff upon  proof  of  all  the  facts.  Robinson  v.  Raley  (b) ; 
OBrien  v.  Saxon  (c).  The  plaintiff  would  be  bound  io 
prove  more  than  a  mere  seizure ;  he  must  prove  that  the 
sheriff  has  seized  the  goods,  and  converted  them  into 
money. 

Lord  Abinger,  C.  B. — The  sheriff  would  be  liable  if 
he  seized,  whether  he  sold  or  not.  The  plea  raises  too 
large  an  issue.  The  defendants,  by  the  issue  tendered, 
would  render  it  incumbent  upon  the  plaintiff  to  prove  that 
the  goods  were  seized,  and  the  money  levied  out  of  them, 
which  it  is  not  incumbent  upon  him  to  do. 

Judgment  for  the  plaintiff,  with  liberty  to 
the  defendants  to  amend. 

(a)  1  Bing.  N.  C.  324 ;  1  Scott.  122.  {h)  I  Burr.  316. 

(c)  2  B.  &  C.  90S. 
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Griffiths  r.  Jones.  . 

VyASE  for  an  injury  to  the  plaintiff's  reversion  in  a  lo  case  the  de- 
wall.  Pleas — Not  guilty,  and  several  special  pleas ;  amongst  ^e  g"  enll*^*** 
others,  one  claiming  a  right  to  a  dtain  under  the  wall,  and  j?*'*«»  «nd  jus- 
justifying  the  breaking  of  the  wall  to  clean  the  drain,  right,  which  the 
The  plaintiff  traversed  the  right     The  record  was  taken  versed.    The 
down  for  trial  at  the  Summer  Assizes,  for  the  county  of  J||j;i!SJobt!^„';d 
Merioneth,  in  the  year  183*,  and  was  entered;  but  an  border  to 
order  to  amend  was  refused  hy  Vaughan,  J.,  and  the  record  payment  of 
was  withdrawn.     Subsequently,  an  order  was  obtained  by  JJlw  Se^tn!^" 
the  plaintiff  from  Pa^/^^on,  J.,  to  amend  the  replication  ▼ewe.andnew 

,  .    .  ,  assigned  excess; 

and  pleadings  by  striking  out  the  traverse  of  the  right,  the  defendant 
and  new  assigning  excess  on  payment  of  the  costs  of  the  „ew  assign-^ 
amendment  and  the  costs  of  the  day,  the  defendant  being  "®"^^  and  with- 

•^ '  .  ®    drawing  so 

at  liberty  to  withdraw  the  second  and  fourth  pleas,  which  much  of  the 
put  in  issue  the  plaintiff's  interest  in  the  premises,  and  as  applied  to 
the  injury  sustained.     In  pursuance   of  this  order,  the  dMiaratioEf  mw 
plaintiff  newly  assigned  the  excess,  to  which  the  defen-  *MJ«ned,  and 
\         ,     ,    ,  .,  ,,!..«.  .        n  P*»^  "*o  Court 

dant  pleaded  not  guilty,  and  the  plaintiff  gave  notice  of  lo/.,  which  the 

trial,  whereupon  the  defendant,  by  Judge's  order,  with-  ou^^The Master 
drew  his  plea  of  not  guilty  to  the  new  assignment,  and  so  *{J^)|^^lu^ 
much  of  the  plea  as  applied  to  that  part  of  the  declaration,  costs  of  the 
and  paid  into  Court  10/.  in  satisfaction  of  the  damages  new'assignment 
under  the  new  assignment.     The  plaintiff  took  this  sum  pr^dingT"' 
out  of  Court  ''  in  satisfaction  of  the  damages  for  which  ^^i  s^^e  the 

^  defendant  the 

the  action  was  brought."    The  Master,  on  the  taxation  of  other  costs,  and 

costs,  gave  to  the  plaintiff  the  costs  of  the  writ ;  to  the  of*he1»use?— 

defendant  the  costs  after  the  writ  up  to  the  new  assign*  ^aster^w  **** 

ment ;  and  to  the  plaintiff  the  costs  incurred  subsequently  "ght. 

to  the  new  assignment.    Jerms,  having  obtained  a  rule  to  ther  the  plaintiff 

shew  cause  why  the  Master  should  not  review  his  tax-  to*Iomi*Arf^ 

ation,  on  the  ground  that  the  plaintiff,  having  succeeded,  o/t^e  jdecUra- 

.,,,  ,^,  tion,ifitcould 

was  entitled  to  the  general  costs  ot  the  cause ;  be  ascertained. 

Sir  W,  W.  Folleit   shewed   cause. — The   Master  was 
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Eteh.  ^  Pleat,  right  in  his  taxation.  If  the  plaintiff  had  not  amended, 
the  defendant  would  have  succeeded,  as  he  had  pleaded 
a  justification  to  the  whole.  According  to  the  practice 
under  the  old  form,  where  there  was  a  new  assignment 
and  the  defendant  suffered  judgment  by  default  on  the 
new  assignment;  if  he  succeeded  on  the  right  in  dispute, 
he  obtained  the  general  costs  of  the  cause  (a).  {^Alder^ 
son,  B. — That  is  because  there  he  succeeds  on  the  trial}. 
Here  instead  of  suffering  judgment  by  default,  the  de- 
fendant pays  money  into  Court,  which  the  plaintiff  admits 
is  su£Scient  to  cover  all  the  damage  sustained.  The 
Master  finds  that  there  was  a  cause  of  action  to  the  extent 
of  the  money  paid  into  Court  on  the  new  assignment,  and 
allows  the  plaintiff  her  costs  accordingly.  It  is  the  same 
as  if  the  defendant  had  suffered  judgment  by  default  to 
the  n6w  assignment,  in  which  case  the  defendant  would 
be  entitled  to  the  general  costs  of  the  cause.  He  cited 
Ruddock  V.  Smith  {b)f  and  Cross  v.  Johnson  (c),  and  also 
referred  to  Booth  v.  Ibbotson  {d). 

Jervis,  in  support  of  the  rule. — The  defendant  by  the 
Judge's  order  has  the  costs  of  the  day,  and  the  pleadings 
rendered  unnecessary  by  her  not  having  newly  assigned 
in  the  first  instance ;  and  therefore  it  may  be  considered 
as  if  the  new  assignment  had  been  originally  put  upon 
the  record.  The  plaintiff  is  then  entitled  to  the  general 
costs,  because  the  defendant  is  wrong  by  his  own  admission. 
It  is  true,  that,  by  accepting  the  sum  paid  into  Court, 
the  plaintiff  admits  that  the  pleas  cannot  be  denied,  but 
that  is  the  defendant's  error,  for  the  new  assignment  only 
points  out  that  the  defendant  has  mistaken  the  plaintiff's 
complaint.  It  is  in  fact  but  a  re-statement  of  it  more 
specifically,  after  by  the  pleas,  it  is  clear,  that  the  defen- 

(a)  1  Wms.  Saonders,  300  /  n.  (c)  9  B.  &  Or.  613. 

(b)  I  Uowl.  Pr.  Cases,  46?.  (d)  I  Y.  &  J.  354. 
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dant  does  not  understand  the  plaintiff's  case.     If  the  de-  Bxeh,  0/  pieoi, 

1836. 
fendant  had  not  withdrawn  so  much  of  the  not  guilty  as  - 

applied  to  the  declaration  covered  by  the  new  assignment,      Griffiths 

the  plaintiff  would  have  been  entitled^  after  verdict,  to        jonbi. 

the  general  costs  of  the  cause.     He  would  have  been  so 

entitled,  only  because  he  was  forced  to  trial  by  the  form 

of  the  pleadings ;  and,  as  the  plaintiff  has  succeeded  upon 

what  in  fact  is  the  only  cause  of  her  complaint,  she  should 

have  the  whole  costs ;  at  all  events,  there  is  one  part  of 

the  declaration,  of  which  ihe  new  assignment  is  only  a 

repetition,  and  for  that  the  plaintiff  is  entitled  to  costs. 

Lord  Abjnger,  C.  B. — The  point  to  be  considered  is, 
whether  the  payment  of  money  into  Court,  and  the  taking 
of  it  out  by  the  plaintiff  in  satisfaction  of  the  damages 
sustained,  is  not  equivalent  to  a  judgment  by  default  to 
the  new  assignment  If  so,  then  the  defendant  is  entitled, 
as  he  has  succeeded  on  all  except  as  to  the  10/.,  to  the 
general  costs,  and  the  plaintiff  to  the  costs  of  the  writ  and 
the  new  assignment. 

AldersoNj  B. — Try  it  by  this  test ;  taking  the  new  as- 
signment to  be  part  of  the  declaration,  the  plaintiff  has 
been  allowed  her  costs  as  to  the  latter  part  of  it.  She  is 
entitled  to  the  costs  of  the  writ,  because  she  has  suc- 
ceeded in  the  action,  and  to  all  the  costs  occasioned  by 
the  new  assignment.  As  to  the  residue,  the  defendant 
successfully  pleads  and  succeeds,  and  is  entitled  to  the 
costs.  Strictly  speaking,  perhaps,  the  plaintiff  ought  to 
have  been  allowed  some  part  of  the  costs  of  the  declara- 
tion, but  practically  there  would  have  been  great  difficulty 
in  settling  them. 

Rule  discharged* 


VOL.  I.  ceo  M.  Mr 
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Etch,  of  PUat, 
1836. 

Rose  and  Others  «.  Edwards. 
A.,  a  dealer  in    JJeCLARATION  od  a  bill  of  exchange,  drawn  by  one 

china,  being  in-     f    »>    rk      •  r 

solvent, assigned  «/•  D,  Davies  upon  </•  MooTC  for  251.,  payable  four  months 

hisstockVn*"  ^^^^^  ^*^^  *®  ^^^  Order  of  the  drawer,  accepted  by  J. 

brothe?i"who  ^^^^^»  *"^  indorsed  by  the  drawer  to  the  defendant,  and 

was  a  carver  by  him  indorsed  to  the  plaintiffs.      The  declaration  also 

entered  into  a  Contained  counts  for  goods  sold  and  delivered,  and  on  an 

^ATit^lcredi.  account  stated.  The  defendant  pleaded  to  the  first  count, 

tors  to  pay  them  ^rW,  that  be  did  not  indorse  the  bill  to  tbe  plaintiffs; 

his  brother  B,  *  Secondly ^  that  he  had  not  due  notice  of  dishonour.     To 

payL.e^lntbe  ^^®  ^^^^  of  the  declaration  he  pleaded  non  assumpsii. 

hfm^nht  ?e.  ^^  ^^^  ^™'  ^^^^^  ^^^^  Abinger,  C.  B.,  at  the  Middk- 

mainder.    J.  gex  Sittings  after  last  Easter  Term,  it  appeared  that  tbe 

continued  to  ,   .     .^  ,  .  -  .       i       »»  . 

manage  the  piamtitis  were  chma  manufacturers  m  the  Foiiertes,  carry- 
shqTfw  bU****  *"8  ®"  business  in  London  through  an  agent ;  and  the  de- 
brotber,  B/t      fendant,  John  Edwards,  was  a  carver  and  inlder,  living  at 

wifeoccasionally  o  »  o 

going  there,  and  No.  17,  Shepherd's  Market,  Oxford  Street.  It  appeared 
pearingoveMhe  ^^^^  *^"  brother,  William  Edwards,  formerly  kept  a  china 
i^^'creditora*^  ^^^^  *^  ^^'  '^  *"  ^^*^  placc,  but  had  become  insolvent. 
applied  to  him  His  Creditors  agreed  to  take  a  composition  of  5s.  in  the 
and  pressed  for  pouud,  2s.  BcL  to  be  paid  by  the  defendant,  and  2s.  6d.  by 
•hareoTthe****  himself;  and  the  business  was  assigned  to  the  defendant, 
composition.  A,  who  Continued  to  carry  it  on  ;  William  and  his  wife,  as 
exchange  in  ^cll  as  his  the  defendant's  wife,  appearing  in  the  shop,  and 
whiSi*"hebro-  ^^"^g'ng  the  business  there.  The  defendant  paid  tbe 
ther's  name  bad  composition  which  he  had  agreed  to  do,  but  his  brother 

been  put,  but  .  .        .        i 

without  his         William  did  not.     At  the  time  of  his  becoming  insolvent, 

authority,  as  in* 
doner,  and  as 

the  amount  exceeded  the  amount  due  for  the  composition,  if.,  and  B.*t  wife,  who  was  then  is 
the^  shop,  proposed  that  goods  should  be  supplied  to  the  shop  for  the  amount  of  the  balanee, 
which  was  agreed  to,  and  goods  were  accordingly  sent  to  the  amount  of  the  balance.  Tbe  bill 
having  been  dishonoured,  B,  was  sued,  and  pleaded  that  he  never  indorsed  the  bill,  and  that  M 
notice  of  dishonour  had  been  given  to  him;  and  the  jury  found  both  those  issues  in  his  fovoot. 
Evidence  was  given  that  B,  had  held  himself  out  as  responsible  for  all  orders  given  at  that  shop. 
The  Jury  found  that  A.  had  a  general  authority  to  buy  goods  for  B.,  and  that  the  plaintiff  did 
not  sell  the  goods  on  the  credit  of  the  bill  alone,  but  on  the  credit  of  A.:— HeU,  that  the  value  of 
the  goods  sent  was  recoverable  on  a  count  for  goods  sold  and  delivered,  in  the  action  against  B, 
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WiUiam  was  indebted  to  the  plaintiffs  in  the  sum  of  87/.,  Bxck.^ka$, 
and  the  amount  of  his  composition  thereon  was  about  \\U 
WiUiam  being  pressed  by  the  plaintiffs'  agent  to  pay  that 
sum,  produced  the  bill  in  question,  and  offered  to  give  it 
in  payment  of  the  amount,  and  directed  that  goods  should 
be  supplied  to  the  shop  to  the  amount  of  the  balance;  the 
defendant's  wife  joining  in  that  order.  The  plaintiffs  agreed 
to  this,  and  sent  in  goods  to  the  amount  of  14/.  0«.  M. 
At  the  time  when  the  bill  was  produced,  and  the  order 
given  for  the  goods,  the  defendant's  name  was  upon  the 
bill  as  indorser ;  but  it  was  proved  on  the  trial  not  to  have 
been  in  his  handwriting,  and  not  to  have  been  written  by 
his  authority.    It  appeared  that  the  defendant's  name  was 
over  the  door ;  and  on  an  application,  by  another  party, 
respecting    the  person   responsible   for  goods   supplied 
to  the  shop,  the  defendant  said  he  was  answerable  for  all 
orders  given  at  that  shop  ;  and  it  was  proved  that  orders 
given  by  persons  in  that  shop,  and  acted  upon,  had  been 
subsequently  paid  for  by  the  defendant.     Notice  of  dis- 
honour was  not  proved.     At  the  trial  the  plaintiffs  con- 
tended, that,  though  they  might  not  be  entitled  to  recover 
the  whole  amount  of  the  bill,  they  were  at  all  events 
entitled  to  recover  to  the  amount  of  the  goods  supplied  at 
the  shop.     The  defendant  insisted  that  the  plaintiffs  had 
taken  the  bill  in  payment  of  those  goods,  and,  by  not 
giving  due  notice  of  dishonour,  had  made  it  their  own,  and 
thus  their  demand  was  satisfied.     It  was  also  contended, 
on  the  part  of  the  defendant,  that  he  was  not  liable  for 
the  goods  furnished  upon  this  order.     On  the  part  of  the 
plaintiffs,  it  was  urged  in  reply,  that,  if  this  was  a  payment, 
it  ought  to  have  been  specially  pleaded  as  such.     The 
Lord  Chief  Baron  was  of  that  opinion,  but  considered  the 
facts  admissible  in  evidence  in  mitigation  of  damages, 
and  therefore  he    directed   the  jury,    if  they  thought 
WiUiam  had  a  general  authority  to  buy  goods  for  the  de- 
fendant, to  find  a  verdict  for  the  plaintiffs  on  the  second 

cc2 
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^*^\^a^^'  count,  with  nominal  damages,  giving  the  plaintiffs  leave  to 
move  to  enter  a  verdict  for  the  sum  of  14^.  0«.  8c/.,  and  the 
defendant  leave  to  move  to  enter  a  verdict  for  him  gene- 
rally. The  jury  having  found  a  verdict  for  the  plaintiffs 
on  the  second  county  cross  rules  were  accordingly  ob- 
tained, on  a  former  day  in  this  term,  pursuant  to  the  leave 
reserved. 


Kelly  and  22.  V.  Richards^  for  the  plaintiffs. — Phrsli 
this  was  a  sale  and  delivery  of  goods,  for  which  an  action 
for  goods  sold  and  delivered  ia  maintainable.  The  jury 
have  found  that  there  was  an  authority  to  order  the 
goods,  and  that  they  were  accordingly  sent  to  the  defen- 
dant's shop.  It  is  therefore  clear  that  the  goods  were 
delivered.  It  may  be  that  they  were  supplied  on  the 
credit  of  this  bill;  but  if  no  bill  had  been  given,  or  if  it 
turned  out  to  be  a  forged  indorsement,  or  if  the  bill  were 
dishonoured,  the  defendant  would  still  be  liable  for  goods 
sold  and  delivered.  This  is  the  case  of  a  person,  who, 
though  he  does  not  carry  on  the  business  himself,  holds 
himself  out  to  the  world  as  the  proprietor  and  owner 
of  the  shop,  and  allows  his  brother  and  his  wife  to  carry 
on  the  business  for  him ;  he  thereby  holds  himself  out  as 
the  person  responsible  for  contracts  made  by  them.  Then, 
if  the  brother  and  the  wife  had  authority  to  contract 
for  these  goods,  had  they  not  authority  to  contract  for 
payment  in  this  way?  If  the  goods  had  been  previously 
bought,  there  cannot  be  a  doubt  that  William  had  a  right 
to  have  paid  for  them  with  money  out  of  the  till,  or 
lo  have  paid  for  them  by  a  bill  of  exchange.  If  the 
brother  and  wife  had  authority  to  contract  for  the  goodi, 
they  had  a  right  to  contract  for  them  to  be  paid  for 
by  bills;  but,  in  truth,  the  goods  were  not  sold  for  the 
bill :  it  was  only  retained  by  the  plaintiffs  as  a  security 
for  the  goods.  \Parke,  B. — When  a  party,  who  pay^ 
for  goods  by  billt  does  not  put  his  name  on  the  bill,  it  is 
strong  evidence  to  shew  thslt  the  goods  were  delivered  in 
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exchange  for  the  bill,  the  seller  taking  the  risk  of  the  bill  ^^\^^""' 
upon  himseir.  Lord  EUton^  in  Ex  parte  Blaekburne  {a), 
says — **  I  take  it  to  be  now  clearly  settled,  that,  if  there 
is  an  antecedent  debt,  and  a  bill  is  taken  without 
taking  an  indorsement,  which  bill  turns  out  to  be  bad, 
the  demand  for  the  antecedent  debt  may  be  resorted 
to.  It  has  been  held,  that,  if  there  is  no  antecedent 
debt,  and  A.  carries  a  bill  to  B.  to  be  discounted,  and 
B.  does  not  take  A.*s  name  upon  the  bill,  if  it  is  dis- 
honoured there  is  no  demand,  for  there  was  no  rela- 
tion between  the  parties,  except  that  transaction;  and 
the  circumstance  of  not  taking  the  name  upon  the  bill  is 
evidence  of  a  purchase  of  the  bill.*'  In  a  sale  of  goods, 
the  law  implies  a  contract  that  those  goods  shall  be  paid 
for.  It  is  competent  to  the  party  to  agree  that  the  pay- 
ment shall  be  by  a  particular  bill.]  The  present  case  falls 
within  the  first  part  of  the  proposition.  The  goods  were 
accepted,  and  the  plaintiffs  take  in  exchange  for  them 
from  the  defendant's  authorised  agents  a  bill  purporting 
to  be  indorsed  by  the  defendant.  [^Parke,  B. — If  it  had 
not  been  indorsed  until  after  the  goods  were  delivered  it 
would  have  stood  differently.  Lord  Abinger,  C.  B. — Do 
the  plaintiffs  mean  to  retain  the  bill  for  the  amount  due 
upon  William's  composition?  They  must  take  it  for 
better  or  worse,  or  repudiate  it  altogether.  It  cannot  be 
taken  for  one  purpose,  and  repudiated  for  another]. 

Piatt  and  Miller,  contrd. — The  brother  and  the  wife 
had  no  authority  to  enter  into  a  contract  of  this  nature* 
It  is  clear  that  William  had  no  express  authority  from 
John  to  enter  into  this  contract,  and  there  was  nothing 
from  which  such  an  authority  could  be  implied.  An  agency 
of  the  nature  proved  did  not  authorise  them  to  contract  for 
the  payment  of  goods.     But,  even  if  they  had  authority  to 

(fl)10Vc8  206. 
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^^\^^^'  enter  into  an  ordinary  contract  for  the  purchase  of  goods« 
they  had  no  authority  whatever  to  enter  into  such  an 
engagement  as  this.  The  general  doctrine  is,  that  a 
principal  is  only  bound  by  the  act  of  his  agent  where  he 
acts  in  the  usual  way  of  business.  WiUshire  v.  Sims  (a)« 
Cfuerreiro  v.  Peile{b).  In  the  latter  case,  Holroyd^  J., 
says — '*  Where  the  factor  sells  the  goods  of  his  principal, 
it  is  his  duty  to  keep  that  sale  wholly  unconnected,  and  not 
to  mix  any  other  matters  with  it,  to  the  detriment  of  his 
principal."  Here  is  a  party,  professing  to  order  goods  for 
the  defendant,  offering  to  pay  his  own  debt  with  the  de- 
fendant's bill.  It  is  quite  clear  that  William  had  no  au- 
thority to  bind  his  brother  to  the  payment  of  his  own  debt. 
Secondly,  this  was  an  exchange  or  barter  of  the  bill  for 
the  goods.  The  plaintiffs  have  retained  the  bill,  and  are 
entitled  to  enforce  it  against  the  other  parties  to  it ;  but 
the  defendant  is  not  liable  upon  it,  as  the  indorsement  of 
his  name  was  a  forgery.  The  bill  had  been  given  to  the 
plaintiffs  before  the  goods  were  ordered,  in  payment  of 
WiliianCs  debt,  and  it  was  in  satisfaction  of  the  amount  of 
the  bill  that  the  goods  were  afterwards  sent.  Then  it  it 
fike  a  case  of  barter.  It  is  a  delivery  of  goods  in  satis- 
faction of  a  bill  of  exchange,  and  is  the  same  as  the  deli- 
very of  one  chattel  for  another. 

Cur.  ode.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by — 
'  Lord  Abinger,  C.  B. — The  question  is,  whether  the 
verdict  ought  to  be  entered  for  the  plaintiffs  for  14/.  Of.  8J., 
or  whether  it  ought  to  be  entered  for  the  defendant.  The 
ease  presented  several  points,  which  seem  to  be  resolved 
into  this : — William  Edwards  had  carried  on  business  u 
a  china-man,  and  had  become  insolvent.  He  assigned  bis 
business  to  the  defendant,  agreeing  to  pay  a  composition 

(«)  1  Camp.  258.  (6)  3  B.  &  Aid.  616. 
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of  2s.  6rf.  in  the  pound.     The  name  of  John  was  then  put  EttehofPkat, 

on   the  shop,  and    William    remained    to    conduct   the  ^  '   ^ 

business,  the  wife  of  John  going  there  occasionally.     It  i^o"k 

appears  by  the  evidence,  that  John  admitted  his  responsi-       Edwards. 

bility  for  all  the  goods  supplied   at   the  shop.     Under 

these  circumstances  the  plaintiffs,  who  were  creditors  of 

William,  go  to  demand  from  him  his  payment  of  2s.  6d. 

in  the  pound.     He  had  obtained  a  bill  of  exchange  from 

a  person  indebted  to  him,  for  a  sum  exceeding  the  amount 

due  to  the  plaintiffs.     On  their  application  he  proposed 

that  they  should  take  the  bill  as  a  payment,  and  supply 

the  remainder  in  goods  of  the  same  kind  as  they  had  sent 

previously.     The  plaintiffs  took  the  bill  to  consider  about 

the  proposal ;  and,  on  the  application  of  William  Edwards 

and  the  defendant's  wife,  the  plaintiffs  afterwards  sent  the 

goods.    When  the  bill  was  handed  over  to  the  plaintiffs, 

the  name  of  John  Edwards  had  been  put  upon  it  without 

the  defendant's  authority.     He  was  not,  therefore,  the  in- 

dorser  of  the  bill.     So  the  jury  have  found.     It  also 

appeared  that  no  notice  of  dishonour  had  been  given  to 

the  defendant ;  but  the  question  is,  whether  John  is  liable 

for  the  goods  sold  by  the  plaintiffs  ?     If  these  goods  had 

been  delivered  on  the  credit  of  the  bill,  and  not  at  all  on 

the  credit  of  John  personally,  the  defendant  would  be 

entitled  to  a  verdict.     But  it  appears  manifestly,  that  the 

plaintiffs  did  not  take  the  bill  entirely  on  the  credit  of 

the  other  names  which  were  to  it,  independently  of  the 

defendant's,  but  received  it  with  the  belief  that  his  name 

was  also  to  it ;  and  therefore  must  be  taken  to  have  agreed 

to  seU  the  goods  on  the  credit  of  the  defendant    We 

cannot  say  that  there  was  not  evidence  to  go  to  the  jury 

to  support  the  count  for  goods  sold  and  delivered.    The 

rule  for  entering  a  verdict  for  the  plaintiff  for  14/.  Os.  Sd. 

will  therefore  be  made  absolute.     The  other  rule  must  be 

discharged. 

Rules  accordingly. 
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Exch^  of  Pleas, 
1836. 

Arcmbold  v.  Shith. 

A  common         SPECIAL  assignment  of  errors  coram  vobU,  which  was 

jomder  m  error  ^ 

toagpeciaUB-  signed  by  counseL     Plea,  the  common  joinder  in  error, 

enon  need  not  ''  *^  tiullo  €st  erratum'*    The  plea  was  not  signed  by  coun- 

MuS^*"^  sel.     The  plaintiff  in  error  treated  the  plea  as  a  nullity. 

It  is  not  a  and  signed  judgment,  after  having  given  notice  to  the  de- 

coram  vobit,  fendant  that  he  should  do  so,  unless  the  plea  was   signed 

that  thewriti  of   «  „  ^^.,„a«l 
venire /acia».       by  COUnsel. 
and  dittringas 
JuraicTgSf  are 

returned  with         Halcomb,  in  Easter  Term,  obtained  a  rule  nisi  to  set 
»naed^^.  ^^'^^  the  judgment  for  irregularity,  with  costs. 

lively  to  both 

The  Attomey^General  shewed  cause. — The  assignment 
of  errors  being  special,  and  signed  by  counsel,  it  was  ne- 
cessary that  the  joinder  in  error  should  be  also  signed  by 
counsel.  This  case  is  not  affected  by  the  new  rules.  The 
rule  of  Hilary  Term,  4  WilL  4,  s.  4,  applies  only  to 
joinders  in  demurrer ;  and,  before  the  new  rules,  a  joinder 
in  demurrer  required  the  signature  of  counsel,  the  object 
of  which  was,  that  the  Court  might  have  the  security 
arising  from  counsel's  responsibility.  When  the  assign- 
ment of  errors  is  common,  and  not  signed  by  counsel^then 
the  common  joinder  does  not  require  counsel's  signa* 
ture  (a).  [Parke^  B. — ^The  effect  of  the  common  joinder 
is,  that  it  admits  the  truth  of  the  error  assigned,  but  says 
it  is  not  error].  In  TidiTs  Forms,  the  common  joinder  in 
error  is  signed  by  counsel,  (**  Robert  Stewart'* ),  which  is 
a  clear  indication  of  his  opinion  that  counsel's  signature 
is  necessary.  [Parke,  B. — Mr.  Tidd,  in  page  1 175,  seems 
to  be  against  you,  for  he  there  says,  "  the  plea,  or  join* 
der  in  error,  if  common,  need  not  be  signed  by  coun* 
ael.*^     That,  it  is  submitted,  is  only  when  the  assignment 

(a)  Archbold's  K.  B.  PncU  267  i  Tidd*s  Practice,  1 169. 
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of  errors  is  the  common  assignment — ^here  the  assignment  ^^i^q^^^* 
is  special. 

Halcomby  in  support  of  his  rule^  was  stopped  by — 

The  Court,  who  said  that  the  case  must  be  decided  by 
the  practice  of  the  Courts^  which  ought  to  be  uniform ; 
and  as  to  which  they  would  cause  immediate  inquiry  to  be 
made. 

Parke,  B.,  shortly  afterwards  stated^  that  the  Master 
of  the  King's  Bench^  and  the  Prothonotaries  of  the  Com^ 
mon  Pleas,  had  certified,  that,  according  to  the  practice  in 
those  Courts,  it  was  not  necessary  that  the  common  join- 
der in  error  should  be  signed  by  counsel — therefore  the 
judgment  had  been  irregularly  signed,  and  must  be  set 
aside  with  costs. 

Rule  absolute,  with  costs. 


The  judgment  having  been  set  aside,  the  case  now  came 
on  for  argument. 

The  assignment  of  error  was  as  follows: — ''That,  al- 
though a  writ  of  eenire  facias  juraiores  was  sued  out  in 
this  action  by  and  on  behalf  of  the  said  W.  W.  Smith,  to 
wit,  on  &c.,  and  the  same  was  then  delivered  to  the  Sheriff 
of  Middlesex  to  be  executed;  and  although  a  writ  of  cfi«- 
tringas  juratores  was  sued  out  in  this  action  by  and  on 
behalf  of  the  said  fV.  W.  Smith,  to  wit,  on  &c.,  and  the 
same  was  then  delivered  to  the  said  Sheriff  of  MithUesex 
to  be  executed;  and  although  the  said  sheriff,  in  and  upon 
the  said  writ  of  venire  facias  juratores,  then  made  a  cer- 
tain indorsement  in  the  words  following,  vis.  the  execu- 
tion of  thb  writ  appears  by  the  panel  annexed ;  and  also 
the  said  sheriff,  upon  the  said  writ  of  distringas  juratores, 
then  made  a  certain  other  indorsement  in  the  words  fol- 
lowing, viz.  the   execution  of  this  writ  appears  by  the 
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Steh.  nf  PUut,  panel  annexed ;  jet|  in  fact,  there  is  but  one  panel,  and 

^     there  never  has  been  more  than  one  panels  and  not  two 

Archbolo      panels,  one  annexed  to  each  of  the  said  writs,  as  by  law 

Smitb.       there  ought  to  be;  and  therefore  in  this  there  is  manifest 

error." 

Sir  W.  Folleti,  for  the  plaintiff  in  error.— The  only 
question  is,  whether,  there  being  no  panel  annexed  to  the 
distringas^  there  is  a  sufficient  return  to  that  writ.     It  is 
not  necessary  to  go  into  any  old  authorities  upon  the  sub- 
ject, for  the  point  has  been  recently  discussed  at  great  length 
before  the  Court  of  King's  Bench,  in  the  case  of  Rogers  r. 
Smith  (a).     That  case  is  an  authority,  that,  if  there  be  no 
return,  or  no  panel,  then  it  is  error.  The  S  Geo.  2,  c.  25, 
s.  8,  shews  that  there  must  be  a  panel  to  the  distringas; 
and  in  Rogers  ▼.  Smith,  the  Court  decided  that  a  panel 
was  always  necessary.     There  being  two  writs,  the  venire 
facias  juratores  and  distringas,  the  sheriff  has  returned 
upon  each,  *'  The  return  to  this  writ  appears  by  the  panel 
annexed;*"  therefore  there  must  be  two  panels.     The  two 
writs  cannot  be  contemporaneous;  for,  by  the  statute  4£ 
Edw,  3,  c.  11,  the  venire  must  be  returned  before  the 
trial  at  Nisi  Prius,  but  the  distringas  cannot  properly  be 
returned  till  after  the  trial,  it  being  returnable  on  the  first 
day  in  bank.    The  6  Geo.  4,  c.  50,  s.  15,  has  the  same 
provision  as  is  contained  in  the  S  Geo.  2,  c.  25,  s.  8,  and 
both  are  statutory  declarations  of  the  ancient  practice. 
This  case  must  depend  upon  the  practice ;  and  the  prac- 
tice as  to  returning  the  jury  process  differs  in  country 
causes  and  town  causes.  [Lord  Abinger,  C.  B. — ^In  country 
causes  the  Court  directs  the  venire  to  be  returned  to 
this  Court,  unless  the  Judge  comes  first,  &c.  and  then  the 
course  is  to  return  the  venire  at  the  Assises,  the  same  as 
in  town  causes.     The  distringas  also  is  returned  at  the 

(a)  1  Adol.  &  Ellis,  7/2;  3  Nev.  &  Man.  760. 
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AtmtM,  and  not  to  this  Court].  Rogers  ▼.  Smith  has  Egch.^UM, 
decided  that  there  must  be  a  distinct  return  and  panel  to 
each  writ.  [Alderson^  B.— In  Rogers  ▼.  Smiih,  there  was 
neither  a  return  on  the  writ,  nor  a  panel;  herejAe  sheriff 
has  returned  both  the  writs,  and  annexed  the  same  panel 
to  both.  You  say  there  should  be  two  panels;  but  why  may 
not  the  sheriff  annex  the  same  panel  to  each  writ  suc- 
cessively,  putting  in  the  same  pin  twice? — there  is  one  pa- 
nel|  which  answers  two  purposes]. 

Halcomb,  for  the  defendant  in  error,  was  stopped  by 
the  Court. 

Lord  Abinobr,  C.  B. — Both  writs  having  been  returned 
by  the  sheriff:  the  only  question  in  this  case  is,  whether  it 
was  necessary  that  he  should  have  annexed  two  distinct 
panels,  one  to  each  writ,  or  whether  he  may  not  annex 
the  same  panel  to  both  writs.  Both  writs  are  in  fact  re- 
turned by  the  sheriff  at  the  same  time,  and  the  panel  to  the 
€Usiringas  must  necessarily  be  verbatim  the  same  as  that 
to  the  venire.  No  possible  prejudice  can  arise  from  the 
sheriff  annexing  the  same  panel  to  both  writs,  and  we  are 
therefore  of  opinion  that  he  may  do  so. 

BoLLAND,  Alderbon,  and  Gurnet,  Bs.,  concurred. 
Judgment  for  the  defendant  in  error. 


Ward  v.  Peel. 

In  this  case  the  issue  had  been  delivered,  in  the  ordinary  ^,,g„  aniitue 
form,  as  of  a  cause  to  be  tried  before  a  Judjre  at  Nisi  Prius.  ^^  ^*'*  ^^ 

^  liTered  in  the 

umal  foriDi  u 
for  t  trial  at  Nisi  Prims,  and  the  plaintiff  Bubiequently  obtained  a  Judge's  order  to  have  the  cause 
tried  before  the  sheriff;  and  this  order,  with  notice  of  trial,  having  been  served:— H0M,  on  mo- 
tion to  set  aside  the  issue,  that  it  was  irregular,  as  it  ought  to  ^ve  been  made  up  in  the  form  of 
an  iuue  to  be  tried  before  the  sheriff,  and  that,  it  having  been  ift«Uvered  before  the  Judge's  order 
was  obtained,  the  plaintiff  ought  to  have  taken  out  a  summons  to  amend  the  issue. 
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^^\^/^*"*  Subsequently  to  that  a  Judge's  order  was  obtained  that 
the  cause  should  be  tried  before  the  Sheriff.  This  order, 
with  notice  of  trial,  having  been  served  on  the  defendant, 
Peiersdorff^  on  a  former  day  in  this  term,  obtained  a 
rule  to  shew  cause  why  the  issue,  and  the  service  of  the 
order,  and  notice  of  trial,  should  not  be  set  aside  for 
irregularity. 

Bushy  shewed  cause  — On  reference  to  the  S  &  4  WUL4, 
c.  4&.  s.  17,  it  will  not  be  found  that  there  is  any  thing  to 
prevent  an  issue  being  delivered,  before  a  Judge's  order  is 
obtained  that  the  cause  shall  be  tried  before  the  Sheriff 
And  where  the  issue  is  delivered  before  such  an  order  is 
obtained,  the  only  form  that  can  be  adopted  at  that  time 
is  the  form  applicable  to  a  trial  at  Nisi  Prius;  and  the  ob- 
taining of  the  Judge's  order  makes  no  difference.  It  is 
submitted,  therefore,  that  the  issue  was  regular.  At  all 
events  the  rule  asks  too  much,  for  the  service  of  the 
Judge's  order  was  unobjectionable. 

Lord  Abinoer,  C.  B. — I  am  of  opinion  that  this  rule 
ought  to  be  made  absolute.  It  b  plain  from  the  act 
that  the  issue  to  be  tried  before  the  Sheriff  ought  to  be 
made  up  in  the  form  adapted  to  causes  to  be  io  tried.  If 
the  issue  has  been  delivered  before  that  order  has  been 
obtained,  the  party  ought  to  take  out  a  summons  to  amend 
the  issue.  In  this  case  the  party  served  a  copy  of  the 
Judge's  order  that  the  cause  should  be  tried  before  the 
Sheriff,  but  the  service  of  that  order  was  of  no  use. 

The  rest  of  the  Court  concurred. 

Rule  absolute* 
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Exch,  of  Pleat, 
1836. 

LiGUTFOOT  V.  KeANE. 

UeTINUE  for  certain  title  deeds.  Plea— that  one  John  j,  devised  cer- 
Lighifooi  was  seised  in  fee  of  certain  messuages,  tene-  S!^t^*^l^„ 
ments,  and  premises  to  which  those  title  deeds  belonged,  trust  to  pay  a 

-    ,    .  .      ,    .      1  ,«/>^    11'        .11     1      •      J    pw^t  of  the  renU 

and,  being  so  seised,  m  the  year  1824,  by  his  will,  devised  and  profits  to  his 
those  estates  unto  Joseph  Spicer  and  James  Keane^  upon  residue  towariL 
certain  trusts  in  the  said  will  particularly  mentioned,  who  *«  "OMntcnance 

^  -f  '  and  education  of 

took  upon  themselves  the  execution  of  the  will,  and  be-  his  son,  until  he 

came  and  were  seised  of  the   estates  upon  the  trusts  in  one;^anrafter' 

the  said  will  contained,  and  by  virtue  thereof  entitled  to  S*'^^°ri„^  ^^ 

the  possession  of  the  title  deeds  ;  and  afterwards  delivered  lifetime  of  the 

widow;  and 

them  to  and  deposited  and  lodged  them  with  the  de-  upon  her  death 
fendant,  being  the  attorney  and  solicitor  of  the  said  estaieTtohisson 
Joseph  Spicer  and  James  Keane,  for   the  affairs   and  ^"^««'   J^^ 

^         •^  '  trustees  having 

businesses  connected  with  and  arising  out  of  the  trusts  of  occasion  toem- 

the  will,  to  be  by  the  defendant  used  ^nd  referred  to  in  dan^t,  an  auor~ 

the  suits,  affairs,  and  businesses  in  which  the  defendant  ^^J^}^  ^^^ 

was  BO  employed  as  such  attorney  and  solicitor,  and  for  ^"^  suits  in 

all  other  purposes  connected  with  or  arising  out  of  the  effect  the 

trusts  of   the  will.     That   the   said  Joseph  Spicer  and  lue?i„lJned^V 

James  Keane.  whilst  the  deeds  continued  in  the  possession  ^^^^}^  *»»™  for 

*  certain  costs  and 

of  the  defendant,  became  indebted  to  the  defendant  in  the  expenses,  for 
sum  of  ISO/,  for  work  *and  labour  in    different  certain  posited  the  tide 
causes  and  suits,  and  for  certain  fees  due  and  of  right  ^**^^"  ^^^^  **'" 

'  o        as  a  secunty : — 

payable  in  respect  thereof,  which  sum  of  money  still  re-  ^^^»  that  the 
mained  unpaid ;  wherefore  the  defendant,  having  a  lien  no  lien  upon 
upon  the  said  deeds,  detained  them  for  his  lien,  as  it  was  JheTonf after 
lawful  for  him  to  do,  J»?«  dcwsse  of 

his  mother,  as 

Replication,  that  the  trusts  in  the  will  were,  that  the  trus«  the  debt  was 
tees  should  receive  the  rents  and  profits,  and  pay  and  apply  debt^of  the  tms- 
two-thirds  of  them  towards  the  maintenance  and  education  ^'^^*' 
of  the  plaintiff,  until  he  attained  the  age  of  twenty-one  years, 
and,  after  he  attained  twenty-one,  to  pay  them  to  him. 
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Are*,  ft  ^'m'*  and  the  remaining  third  part  to  his  widow,  for  her  life ; 
and  that  J  after  her  decease,  the  testator  devised  the  estates 
to  the  plaintiffin  fee.  The  replication  then  set  forth  certain 
executory  devises  over,  upon  which,  however,  nothing 
turned  on  the  argument.  It  then  averred  that  the  wi- 
dow died  on  the  30th  of  AprU,  1830,  and  that  the  plaintiff 
attained  the  age  of  twenty-one  on  the  24th  of  February^ 
1834,  and  requested  the  defendant  to  deliver  up  the  deeds. 
Demurrer,  assigning  for  causes,  that  the  plaintiff  had  not 
in  any  manner  traversed  or  denied,  or  confessed  and  avoided 
the  matters  alleged  in  the  plea;  nor  had  the  plaintiff  denied 
that  the  defendant  had  such  lien  on  the  title  deeds  as  the 
defendant  had  alleged  ;  neither  had  he,  in  his  replication, 
shewn  that  the  lien  of  the  defendant  upon  the  deeds  had 
been  paid,  satisfied,  or  otherwise  discharged.  Joinder  in 
demurrer. 

Ckannellf  in  support  of  the  demurrer. — The  plautiff  in 
his  replication  states  no  ground  for  defeating  the  defen- 
dant's lien  on  the  deeds.  The  trustees  were  to  take  the 
estates  upon  certain  trusts  and  for  certain  purposes,  and 
employed  the  defendant  in  the  management  of  those 
trusts.  They  thereby  incurred  a  debt  about  the  very 
affairs  and  business  of  the  trusts,  and  that  debt  attaches 
itself  to  the  estate,  and  becomes  a  charge  upon  it. 
The  trustees  were  authorized  to  do  every  thing  neces- 
sary for  the  benefit  of  the  estate;  and  they  acted  as 
the  agents  of  the  party  who  is  ultimately  entitled  to  the 
estate,  and  therefore  are  entitled  to  throw  the  debt  incur- 
red by  them  upon  that  party. 

W.  H.  WaisoUf  coniri,  was  stopped  by  the  Court. 

Lord  Abingbr,  C.  B. — Whatever  their  powers  were, 
this  is  the  personal  debt  of  the  trustees.    Could  they 
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mortgage  the  estate  ?     If  they  could  not,  how  could  they  BM^rf  Pleat, 

make  a  deposit  of  the  title  deeds,  which  is  an  equitable  ' 

mortgage?    There  is  no  lien  at  all.    Judgment  must  be  Liobifoot 

for  the  plaintiff.  KbIne. 

Judgment  for  the  plaintiff. 


IN  THE  EXCHEQUER  CHAMBER. 


(In  Error  from  the  Court  qf  Exchequer  J. 

N  BALB  «.  Mackenzie. 

A  WRIT  of  error  having  been  brought  on  the  judg-  Akiweofone 
ment  of  the  Court  o{  Exchequer  in  this  CMe{a),  it  was  of Und  accepted 
argued  in  last  Hilary  vacation  by—  en!eilw*uJS^ 

the  land.  Upon 
hia  entry  he 

Bompas,  Serjt,  for  the  plaintiff. — Although   the  de-  foundeight 

murrer  is  to  the  rejoinder,  the  question  turns  on  the  form  poneaaion  of  a 

of  the  replication  ;  and,  in  arguing  upon  it,  the  defendant  J^derVprior* 

has  no  right  to  rely  on  any  fact  alleged  in  the  rejoinder,  lease  from  the 

The  plaintiff  contends  that  the  replication  is  good.     No  person  kept 

doubt,  if  the  defendant  had  a  right  to  distrain  at  all,  the  ^SH^rea^lidi 

plaintiff  cannot  maintain  trespass.     Whether  he  had  a  i>aifayear*a 

,  ,         ,  rent  became 

right  to  distrain  or  not,  depends  on  the  question,  whether  due,  and  ex- 
the  rent,  under  the  circumstances  disclosed  in  the  plead-  ^e  from  the 

enjoyment 
during  that  period,  the  leasee  continuing  in  possession  of  the  remainder.  It  appeared  from 
the  dates  of  and  averments  in  the  pleadings,  that  the  prior  lease  was  for  a  term  extending  be- 
yond the  duration  of  the  latter  lease: — Heldf  on  error,  (reversing  the  judgment  of  the  Court  of 
Exchequer),  that  the  latter  demise  was  wholly  void  as  to  the  eight  acres;  and  that  the  rent  waa 
not  apportionable,  and  the  lessor  was  not  entitled  to  distrain  for  the  whole  rent  or  any  part 
of  it. 

(a)  See  the  report  of  the  case     where  the  pleadings  are  fiiUy  set 
in  that  Court,  2  C.  M.  &  R.  84.,      out. 
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^c*-^««*«'t  ings,  was  apportionable  or  not.    It  is  submitted  that  it  waa 
not,  but  that  the  contract  of  demise  by  the  defendant  to  the 
plaintiff  was  altogether  void ;  and  that  there  has  been  an 
eviction,  or  an  act  done  by  the  defendant   of  the  same 
nature  as  an  eviction,  such  as  to  prevent  him  from  main- 
taining an  action  for  the  use  and  occupation  of  any  part 
of  the  lands  included  in  the  demise.     The  argument  for 
the  defendant  must  go  to  this  extent :  that,  if  a  man  takes 
a  house  and  park  for  twenty-one  years,  and  afterwards 
finds  that  another  party  has  possession  of  the  park  under  a 
prior  demise,  he  is  bound  to  keep  the  house,  paying  a 
proportionable  rent — that  is,  to  keep  and  pay  rent  for  a 
part  which  he  would  never  have  thought  of  taking  by 
itself.     Such  a  doctrine  would  be  productive  of  great  in- 
convenience. The  authority  of  Lord  Chief  Baron  Gilbert, 
in  his  Treatise  on  Rents,  178,  is  relied  upon  for  the  de- 
fendant, where  it  seems  to  be  laid  down,  that  only  a  dis- 
seisin, or  tortious  entry  by  the  landlord,  has  the  effect  of 
suspending  the  whole  rent  If  that  is  to  be  taken  strictly, 
the  effect  is,  that  a  landlord  may  demise  the  same  land 
fraudulently  to  two  different  persons,  in  such  a  nianner  as 
to  deprive  the  second  of  the  main  part  of  the  advantage 
he  proposed  to  himself  by  taking  it.     It  is  submitted,  that 
in  this  case,  the  prior  lease  to  Charhon  is  in  the  nature 
of  an  eviction  by  the  act  of  the  defendant,  and  subject  to 
the  same  rules  of  law  as  if  it  had  been  a  direct  eviction  by 
the  landlord:  it  is  an  entry  into  the  land,  under  the  au- 
thority of  the  lessor.     There  is  certainly  some  looseness 
of  expression  in  the  authorities  as  to  what  constitutes  an 
eviction,  properly  so  called ;  its  strict  meaning  seems  to  be 
a  t  iking  by  title  paramount  to  that  both  of  the  lessee  and 
the  lessor,  but  the  more  common  understanding  of  the 
term  applies  to  any  case,  where,  by  any  act  of  the  lessor, 
the  lessee  is  deprived  of  his  title  to  the  land.     [Lord 
Denman,  C.  J. — How  can  he  be  evicted  from  that  which 
be  never  had?  he  must  be  evicted  from  his  possession-^ 
There  are  many  dicta,  shewing  that  the  Judges  have  con- 
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sidered  it  as  being  in  the  nature  of  an  eviction,  where  a  Exeh.  chamber, 
party  is  continued  in  possession  of  land  demised  to  another,  ^ 

who  is  thereby  prevented  from  obtaining  possession.  In  Nealb 
Hayne  v.  MaUby{a)t  which  was  an  action  on  a  covenant  Mackbitsib. 
of  the  defendant,  that,  during  the  term  of  a  patent,  to  which 
the  plaintiffs  asserted  they  had  a  right  as  assignees,  for 
an  engine  to  be  fixed  to  a  stocking-frame  for  making  net, 
he,  the  defendant,  would  not  use  any  other  engine  of  this 
kind  but  one  which  the  plaintiffs  had  covenanted  that 
he  should  be  permitted  to  use  in  a  particular  manner;  it 
was  held  that  the  defendant  was  not  estopped  from  shew- 
ing that  (he  patent  was  void  for  want  of  novelty;  and 
Buller^  J.,  tliere  says — "  It  is  now  discovered  that  they 
[the  plaintiffs]  had  no  such  right,  and  therefore  the  defen* 
daot  has  not  the  consideration  for  which  he  entered  into 
this  covenant,  and  notwithstanding  which  they  insist  that 
he  is  still  bound.  I  think  that  the  case  of  landlord  and 
tenant  is  not  unlike  this ;  for  the  facts  in  this  case  are 
equivalent  to  an  eviction  of  the  tenant.  As  long  as  tlie 
tenant  holds  under  the  lease,  he  is  estopped  from  denying 
his  landlord  8  title :  but  when  he  is  evicted,  he  has  a  right 
to  shew  that  he  does  not  enjoy  that  which  was  the  con- 
sideration for  his  covenant  to  pay  the  rent,  notwithstand- 
ing he  has  bound  himself  by  the  covenant."  Now  there 
the  defence  in  substance  was,  that,  by  reason  of  the  in- 
firmity of  the  plaintiff's  title,  the  defendant  never  took 
any  interest — and  yet  it  is  assimilated  to  the  case  of  an 
eviction.  In  Tomlinson  v.  Day  (6),  the  defendant  took  a 
farm  from  the  plaintiff,  under  an  agreement  that  he  should 
have  the  exclusive  right  of  sporting,  but  it  turned  out 
thst  the  plaintiff  had  no  power  of  conferring  the 
right  of  sporting:  and  an  action  for  use  and  occupa- 
tion being  brought  for  the  whole  rent,  the  defen- 
dant paid   into   Court  the  annual  value    of  the    farm 

(a)  3  T.  R.  438.  (6)  6  Moore,  558  ;  2  B  &  B.  681. 
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Steh.  Chamber^  only,  and  had  a  verdict,  which,  on  argument,  was  sus- 
^  tained;  and  Dallas^  C.  J.,  says;  "The  plaintiff  ex- 
Nealb  pressly  engaged  that  the  defendant  should  have  the  ex- 
Mackbmzie.  elusive  right  of  sporting ;  and  as  he  had  no  right  to  grant 
it,  it  operated  as  an  eviction  of  part  of  the  subject  matter 
of  the  demise."  Gardiner  v.  Williamson  (a)  is  still  more 
strongly  to  the  same  effect.  There,  tithes  and  a  home- 
stead for  collecting  them  were  let  by  an  instrument  not 
under  seal,  at  one  rent ;  and  it  was  held,  that  as  it  could 
not  operate  as  a  demise  of  the  tithes,  a  distress  for 
arrears  of  the  whole  rent  was  altogether  unlawful.  These 
authorities  go  to  shew  that  either  this  was  in  the  nature 
of  an  eviction,  or  that  the  landlord  cannot  recover  or  dis- 
train for  the  fixed  rent;  if  the  demise  be  of  distinct  sub- 
ject matters,  and  the  lessee,  from  any  cause,  the  failure 
of  the  demise  or  otherwise,  can  obtain  possession  only  of 
a  part.  It  has  been  said,  the  plaintiff  may  have  an  fV 
ieresse  iermint  in  the  eight  acres;  the  dates,  however, 
shew  that  that  cannot  be.  The  replication  is  dated  in 
December^  1834 ;  the  demise  to  the  plaintiff,  stated  in  the 
plea,  is  for  one  year  from  June,  1833;  the  replication 
states  that  Adam  Charlton  is  still  in  possession  under 
the  demise  to  him ;  that  demise,  therefore,  must  subsist 
longer  than  the  demise  to  the  plaintiff.  But  even  if  the 
plaintiff  had  an  inieresse  termini^  that  would  be  totally 
different  form  that  which  he  contracted  for,  namely,  the 
actual  possession  of  the  land.  [Lord  Denman,  C.  J.— 
You  say  there  is  a  distress  in  right  of  the  whole  of  two 
subjects,  and  one  of  them  only  is  demised.  The  question 
is,  is  the  lessor,  who  does  not  demise  the  whole  of  that 
out  of  which  the  rent  is  to  issue,  at  liberty  to  apportion 
the  rent  for  himself?]  If  he  seeks  to  recover  on  the  pof- 
session  of  the  other  party,  not  by  virtue  of  any  deed,  such 
possession  is  a  condition  precedent  to  his  recovery.    In 

(a)  2B.fr  Ad.  336. 
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Bac,  Abr.,  Leases  (N.),  it  is  said  without  qualificatioiiftbat,  ^cf*-  cjutmbtr, 
^'  if  one  makes  a  lease  to  A.  for  ten  years^  and  the  same 
day  makes  a  parol  lease  to  B.  Tor  ten  years  of  the  same 
lands,  this  second  lease  is  absolutely  void,  and  can  never 
take  effect  either  as  a  future  inter  esse  termini,  or  as  a  re- 
versionary interest,  though  the  first  lessee  should  forfeit 
or  otherwise  determine  his  estate,  or  though  the  first  lease 
were  on  condition,  and  the  condition  broken  within  the 
ten  years ;  neither  shall  the  lessor  have  the  rent  reserved 
upon  such  second  lease,  but  such  second  lease  is  abso- 
lutely void,  as  if  none  such  had  been  made.  The  reason 
whereof  is,  because  the  first  lease  being  made  for  ten 
years,  the  lessor  during  that  time  had  nothing  to  do  with 
the  possession,  or  to  contract  with  any  other  for  it.'* 

The  defendant  may,  perhaps,  rely  on  the  allegation  in 
th  e  rejoii^der,  that  the  plaintiff  had  notice  that  the  eight 
acres  were  in  Charlton  s  occupation.  It  has  already  been 
suggested  that  the  defendant  has  no  right  to  refer  to  the 
rejoinder:  but  even  if  he  has,  when  had  the  plaintiff  this 
notice?  not  before  he  entered,  but  only  ''at  the  time  of 
his  entry** — not  until  he  found  he  could  not  enter,  by  rea- 
son of  Charlton^s  occupation.  He  entered,  intending, 
pursuant  to  his  contract,  to  enter  upon  the  whole.  The 
contract,  if  it  be  void  as  against  the  plaintiff,  cannot  be 
set  up  in  part,  by  his  endeavouring  to  take  advantage  of 
the  whole  of  it.  That  is  no  waiver  of  the  objection  to  it, 
but  the  direct  contrary.  Then,  there  is  nothing  to  shew 
any  implied  contract,  out  of  which  the  right  of  distress 
could  arise.  The  law  of  apportionment  does  not  apply  to 
this  case.  It  is  clearly  established  by  the  modern  cases, 
that,  if  the  lessee  be  evicted  of  part  of  the  land,  he  may 
give  up  the  whole,  although  he  may  elect  to  hold  the  other 
part ;  Smith  v.  Raleigh  (a),  Stokes  v.  Cooper  (6).  But  it 
is  a  very  different  thing  to  permit  the  landlord,  by  whose 


{a)  3  Camp.  513.  (b)  Ibid.,  note. 
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Sxeh,  Chamber,  default  it  18  that  the  tenant  cannot  enioy  all  that  he  con- 
tracted  for,  to  say  the  rent  shall  be  apportioned.  If  the 
eviction  were  by  title  paramount  to  the  landlord,  the  case 
would  have  been  different,  because  then  the  tenant  would 
be  dispossessed  by  no  fault  on  the  landlord's  part ;  Doe  ▼• 
Meyler  (a).  It  has  been  sometimes  considered  that  "  title 
paramount"  means  a  title  paramount  to  that  of  the  tenant; 
but  that  is  an  inaccurate  interpretation ;  it  means  a  title 
paramount  and  adverse  to  the  landlord's*  Here  it  is  by 
the  landlord's  authority  that  the  tenant  has  been  kept  out 
of  possession :  he  has  not  performed  the  duty  of  protec- 
tion he  owed  to  his  lessee.  In  Reeve  v.  Bird{b)^  Parke,  B., 
recognises  the  distinction  between  an  eviction  by  a 
stranger,  and  by  the  landlord. 

On  the  argument  below,  Shepp*  TouchsL  275,  was  re- 
ferred to  as  being  adverse  to  the  plaintiff;  but  it  is  rather 
in  his  favour;  it  accords  entirely  with  the  doctrine  laid 
down  in  Bac.  Abr.,  and  by  Lord  C.  B.  Gilbert.  [Pat- 
teson,  J. — What  is  there  on  this  record  to  shew  that  the 
demise  to  the  plaintiff  was  not  under  seal?]  It  must  be 
so  presumed  until  the  contrary  is  shewn;  it  lies  on  the 
defendant  to  put  that  upon  the  record  which  shews  that 
there  was  sufficient  to  pass  tlie  reversion. 

Cleasby,  for  the  defendant.— JSr^/,  the  defendant  is  not 
precluded  from  referring  to  the  facts  stated  in  the  rejoin- 
der. One  of  the  points  raised  by  the  demurrer  is,  whe- 
ther the  rejoinder  is  a  departure  from  the  plea : — this  is 
not  the  ordinary  case  of  a  particular  pleading  being  ob- 
jected to  as  mispleaded,  in  which  case  the  party  can  go 
upon  the  previous  pleadings  only.  [Lord  Denman,  C.  J. — 
No  doubt  we  must  look  at  the  whole  record.] 

The  defendant,  also,  contends  that  this  is  a  case  in  the 
nature  of  an  eviction,  but  of  an  eviction  by  title  paramount ; 
if  80,  the  lessor  is  clearly  entitled  to  distrain.  Or  if  there 
have  been  an  enjoyment  of  part,  under  a  contract  profess- 

(a)  2  Mau.  &  S.  276.  (i)  1  C.  M.  &  R.  36. 
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ing  to  grant  the  ertjoyment  of  more,  it  is  a  case  of  appor*  s*ch.  chamhtr^ 
tionment.  It  is  clear  the  plain:  iff  claims  to  hold  under  tlie 
contract  of  demise,  not  under  any  new  quantum  meruit 
contract.  The  proper  construction  of  the  term  ''title 
paramount "  was  stated  by  Parke ^  B.,  on  the  argument 
below : — *'  If  the  party  evicting  holds  under  the  defendant 
by  virtue  of  a  former  lease,  he  holds  by  title  paramount  to 
that  of  the  plaintiff(a)*' : — and  again,  *^  It  means  paramount 
to  the  lease  or  other  title  conveyed  (6)".  Fraud,  no  doubt, 
would  avoid  the  contract  altogether ;  but  the  Court  will 
not  assume  fraud,  but  rather  that  the  defendant  was  mis- 
taken as  to  his  right  to  make  the  demise.  The  case  then 
becomes  the  same  as  if  the  first  contract  had  been  made 
by  an  ancestor  of  the  defendant,  instead  of  by  himself. 
Smith  V.  Raleigh  was  a  case  where  the  landlord  had  him- 
self railed  off  a  portion  of  the  demised  premises ;  no  doubt 
that  suspended  the  whole  rent.  But,  under  the  circum- 
stances of  the  present  case,  the  defendant  contends— ^r^/, 
that  the  rent  is  not  extinguished;  secondly^  that  it  is 
apportioned. 

I.  To  operate  an  extinguishment,  a  tortious  entry  and 
expulsion  by  the  landlord  must  appear.  Salmon  v. Smith  (c), 
and  the  cases  there  cited.  An  entry  by  the  landlord  on 
part  of  the  land  is  not  sufficient.  Here  there  is  no  tor- 
tious act  by  the  landlord  as  to  the  one  part  of  the  land, 
after  the  tenant's  entry  on  the  other  part.  IPatteson^J. — 
The  plaintiff  says,  the  act  of  the  landlord  before  or  after 
the  entry  of  the  tenant,  is  the  same,  if  it  prevents  the 
tenant  from  enjoying  what  he  contracted  for.  He  must 
contend,  that  if  the  landlord  conveyed  away  a  field  twenty 
years  before,  that  will  have  the  same  effect.]  Lord  Chief 
Baron  Gilbert  {d)  distinctly  states  the  true  doctrine  on  the 
subject  to  be,  that  the  lessor  shall  not,  by  his  own  act, 
discharge  any  part  from  the  burden  of  the  rent,  during  the 

(a)  2  C.  M.  &  R.  87.  (c)  1  Saund.  204,  note  (2). 

(b)  Ibid.  88.  (d)  Glib,  on  Rents,  1 78. 
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Exeh.  Chamber,  continuance  of  the  contract;  and  therefore,  if  he  disseises 
V      ^  ^     or  ousts  the  lessee  of  any  patt  of  the  land,  the  whole  rent 
Neale       shall  be  suspended,  "  because  this  is  a  wrangfttl  act,  to 
Mackinzib.    which  the  tenant  consented  not.**    The  suspension  of  the 
rent  is  in  the  nature  of  a  penalty  for  doing  a  wrongful  act 
Here  the  landlord  might  be  merely  mistaken;  as  in  sup- 
posing that  Charlton  had  had  a  good  notice  to  quit.   Vin. 
Abr,, Extinguishment  (G.  9),  Co.  Litt.  148.  b.  and  Walker's 
case  (a),  are  authorities  to  the  same  effect 

Secondly,  this  case  is  in  every  substantial  respect  iden- 
tical  with  those  in  which  the  rent  has  been  held  apportion- 
able.  If  it  be  apportionable,  the  landlord  may  take  the 
apportionment  on  himself;  and,  if  he  distrains  for  too  much, 
may  recover  the  just  sum  on  a  replevin  being  brought,  and 
cannot  be  therefore  sued  in  trespass;  S  Inst.  «503;  Steven* 
son  V.  Lombard  (b)^  The  principle  on  which  rents  are 
apportioned  is  simply  this — the  enjoyment  by  the  lessee 
of  part  of  the  land  demised,  under  the  contract ;  Cluns 
case  (c);  Gilbert  on  Rents,  145,  179.  Tn  the  latter  place 
it  is  said: — "  Since  the  obligation  to  pay  the  rent  was  by 
the  lir.«t  contract  founded  upon  the  consideration  of  the 
tenant's  enjoying  the  land,  that  obligation  must  still  continue 
on  the  tenant,  so  far  as  it  is  not  cancelled  or  revoked  by  any 
subsequent  contract  between  the  parties ;  and  consequently 
the  whole  rent  shall  not  be  extinguished  by  a  re-demise,  but 
the  tenant  shall  pay  rent  in  proportion  to  the  land  he 
enjoys ;  because  the  obligation  of  the  first  contract  must 
subsist  so  far  as  the  tenant  enjoys  the  consideration  which 
first  engaged  him  in  such  obligation."  Maoris  Rep.  50, 
Dyer,  56,  and  Doe  v.  Meyler  (c/)>  are  authorities  to  the 
same  effect  \_Bosanqnet,  J. — Has  not  the  tenant,  in  all 
of  the  cases  you  refer  to,  once  had  possession  of  the 
whole  land  ?]  In  this  case  there  has  been  an  entry  by 
him  on  the  demised  premises  under  the  contract,  although 

(a)  3  Co.  Rep.  22  b.  (c)  10  Co.  Rep.  128  a. 

{h)  2  East,  675.  {d)  2  M.  &  Sel  276 
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not  on  the  whole  of  them.  Hargrove  v.  Shemn  (a)  shews  Exeh,  Chamber, 
thati  in  replevin,  the  quantity  of  land  alleged  in  the 
avowry  to  be  held  by  the  plaintiff  is  immaterial,  because 
the  whole  rent  issues  out  of  every  part  of  the  land :  on  a 
traverse,  therefore,  of  non  tenmt  modo  etformd,  the  issue 
must  have  been  found  in  this  case  for  the  defendant.  The 
plaintiff  professes  to  confess  the  entry  under  the  demise, 
and  to  avoid  it  by  the  subsequent  fact  of  his  being  deprived 
of  part.  No  case  has  certainly  been  found  in  which  the 
lessee  never  had  possession  of  a  part  of  the  land ;  but  the 
principle  of  apportionment  equally  applies.  It  may  be 
assumed,  that  if  the  plaintiff  had  entered  and  occupied 
the  whole  demised^lands  for  a  week,  and  had  then  been 
evicted  out  of  the  eight  acres  by  Chariton,  there  would 
have  been  an  apportionment ;  and  the  case,  as  it  stands, 
is  substantially  the  same.  The  distinction  is  between 
personal  and  real  contracts ;  the  remedy  by  distress  is  not 
a  remedy  against  the  person  of  the  tenant,  but  a  taking  of 
part  of  the  profits  of  the  land.  In  personal  contracts,  the 
party  must  perform  his  agreement,  in  order  to  enforce  it ; 
but  it  is  not  so  in  real  contracts.  The  lessee  is  charged, 
not  in  respect  of  any  personal  contract,  but  in  respect  of 
his  enjoyment  of  the  realty.  All  the  cases  of  apportion- 
ment are  cases  where  the  lessor  has  not  performed  his 
contract.  The  distinction  is  fully  illustrated  in  Walker's 
case. 

As  to  the  authority  cited  from  Bacons  Abr»^  the  de- 
fendant is  not  called  upon  to  deny  that  the  lease  is  void 
as  to  the  eight  acres,  though  there  may  be  good  reason 
for  questioning  the  doctrine  there  laid  down,  which  is 
taken  from  an  argument  in  2  Plowden,  4S4,  and  is  not 
borne  out  by  the  authorities  cited  in  the  margin.  But  it 
cannot  assist  the  plaintiff,  unless  he  shews  that  the  lease 
is  void  altogether,  so  as  to  raise  a  new  implied  contract, 
on  which  the  lessor  might  sue  for  use  and  occupation* 
Tomlinson  v.  Day  was  not  the  case  of  an  entry  under  a 

(a)6B.&G.3^. 
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Exch,  Chamber,  lease ;  the  only  question  in  fact  was,  which  was  the  best 
test  of  the  value  of  the  actual  occupation ;  no  question  of 
apportionment  was  raised,  nor  does  the  casedecide  any  thing 
as  to  the  right  to  distrain.  In  Gardiner  v.  fVittiamson  there 
was  no  demise,  even  as  against  the  party  making  it,  of  the 
tithes  ;  here  there  is  a  valid  contract,  as  between  the  two 
parties,  as  much  as  in  Doe  v.  Meyler  ;  there  is  a  contract 
of  demise,  by  which  the  party  demising  is  bound,  akhough 
there  is  no  right  conferred  in  the  land  (the  eight  acres), 
and  therefore  no  demise  in  its  consequences.  The  date 
of  the  replication  is  immaterial,  and  no  inference  can  be 
collected  from  it.  .   .. 

Bompas,  in  reply. — In  all  the  cases  referred  to  on  the 
other  side,  two  propositions  concur—firsi^  that  the  evic- 
tion was  by  a  title  paramount  to  that  of  the  landlord ;  and, 
secondly,  that  the  tenant  was  once  in  possession  of  all  the 
lands.  The  expulsion  mentioned  in  the  note  to  Salmon 
V.  Smith  (a)  is  meant  merely  in  contradistinction  to  a  mere 
trespass ;  the  lessee  must  be  put  out  of  possession.  Co. 
Litt  148.  b.  is  in  the  plaintiff's  favour;  this  is  a  wrong- 
ful act  as  against  him.  The  difference  between  this  and 
the  cases  of  apportionment  is,  that  this  amounts  to  ao 
eviction  by  the  authority  of  the  landlord ;  the  consequence 
of  which,  therefore,  is  the  extinguishment  of  the  whole 
rent 

Cur.  adv.  vuU. 

In  this  term,  the  judguient  of  the  Court  was  delivered  by 
Lord  Denman,  C.  J. — This  is  an  action  of  trespass  for 

entering  the  plaintiff's  dwelling-house,  and  taking  his 

goods. 

The  declaration  is  dated  the  25th  of  Jpril,  18S4.    The 

defendant,  on  the  ^4th  of  May,  1834,  pleaded  that  he, 

being  seised  of  the  dwelling-house  and  certain  other  pre« 

(c)  I  Saund.  204,  note  (2> 
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tnisesy  demised  the  same  to  the  plaintiff  for  one  year  from  **^*'^*^*"*« 
the  S5th  of  June^  1833,  at  the  rent  of  70/.,  payable  quar- 
terly ;  that  the  plaintiff  accepted  the  lease,  and,  by  virtue 
of  the  said  demise,  entered  into  and  upon  the  said  demised 
premises,  and  thereupon  became  and  yet  was  possessed 
thereof  for  the  said  term  so  granted  to  him  as  aforesaid ; 
and,  until  the  25th  of  December^  1833,  and  from  thence 
until  and  at  the  time  when  &c.,  held  and  enjoyed  the  dwel* 
ling-house  and  premises  by  virtue  of  the  said  demise; 
that,  on  the  said  25th  of  December^  1833,  85/.  of  the  rent 
was  in  arrear,  wherefore  the  defendant  entered  and  made 
a  distress  for  the  same. 

The  plaintiff,  on  the  6th  of  December,  1834,  replied  that 
one  Adam  Charlton^  before  the  demise  in  the  plea  men- 
tioned, and  from  thence  and  still  was  in  possession  of 
eight  acres  of  land  of  the  said  demised  premises,  under 
and  by  virtue  of  a  demise  theretofore  made  by  the  defen- 
dant to  him,  which  demise  was  then  and  from  thence  had 
been  and  still  teas  in ftdl force  and  undetermined,  whereby 
the  plaintiff  did  not  and  could  not  enter  into  the  posses- 
sion of^  or  hold  or  enjoy  the  said  last-mentioned  land,  so 
being  parcel  of  the  demised  premises  in  the  plea  men- 
tioned ;  and  although  he  had  been  willing  and  desirous  of 
entering,  he  had  been  kept  out  of  possession  by  Adam 
Charton  by  virtue  of  the  demise  to  him,  and  the  plain- 
tiff bad  been  prevented  from  holding  and  receiving  the 
profits. 

The  rejoinder  alleges  that  the  plaintiff,  at  the  time  of  his 
entering  on  the  demised  premises,  had  notice  that  Adam 
Charlton  was  in  possession  of  the  eight  acres  as  tenant 
to  the  defendant,  under  a  demise  for  a  term  then  un- 
expired. 

To  this  rejoinder  there  is  a  special  demurrer,  for  incon- 
sistency with  the  plea  and  departure  therefrom. 

The  question  to  be  determined  is,  whether  the  replica- 
tion be  an  answer  to  the  plea. 
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^"*i^^*^'  It  has  been  argued  that  the  impediment  to  the  plain- 
tiff's obtaining  possession  of  the  eight  acres  demised  to 
Adam  Charlton  by  the  defendant  previously  to  the  de- 
mise made  to  the  plaintiff,  is  in  the  nature  of  an  eviction. 
On  one  side  it  is  contended  that  it  is  analogous  to  an 
eviction  by  title  paramount,  the  right  of  Adam  Charlton 
being  prior  to  the  demise  made  by  the  lessor,  and  to  the 
title  acquired  under  that  demise  by  the  lessee ;  and  on  the 
other  side,  that  it  is  analogous  to  an  eviction  by  the  tor- 
tious act  of  the  lessor,  since  the  impediment  arises  from 
the  wrongful  act  of  the  lessor  himself  in  demising  land 
which  be  had  already  parted  with;  and  is  not  to  be 
distinguished  in  principle  from  the  case  of  an  entry  upon 
the  lessee  under  a  demise  made  by  the  lessor  to  a  stranger 
immediately  after  possession  taken  by  the  lessee. 

If  the  former  of  these  views  be  adopted,  the  rent  will 
be  apportionable,  and  the  distress  justified  by  the  plea : — 
for  it  is  clear  that  a  person  may  distrain  for  apportionable 
rent ;  and,  if  the  defendant  was  entitled  to  distrain  at  all, 
the  action  of  trespass  cannot  be  maintained.  If  the  latter 
view  be  correct,  the  defendant  was  not  entitled  to  distrain 
at  all,  so  long  as  the  plaintiff  was  kept  out  of  possession 
of  any  part  by  bis  wrongful  act. 

But,  we  are  of  opinion  that  the  impediment  to  the 
plaintiff's  taking  possession  in  this  case,  is  not  ana- 
logous to  an  eviction :— for  it  appears  to  us  that  no 
interest  in  the  eight  acres  previously  demised  to  Adam 
Charlton  passed  to  the  plaintiff  by  the  demise  subse- 
quently made  to  him.  The  demise  to  Adam  Charlton 
covered  the  whole  time  during  which  the  rent  distrained 
for  accrued. 

But  it  has  been  supposed,  that  notwithstanding  the 
demise  to  Adam  Charlton^  by  which  the  defendant  had 
parted  with  his  right  of  possession  in  the  eight  acres,  the 
plaintiff  by  his  subsequent  lease  took  an  interesse  termini 
in  these  eight  acres  for  the  period  of  his  own  lease,  viE.» 
one  year,  so  as  to  give  him  a  right  to  a  term  for  all  that 
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period y  and  to  the  possession  on  the  detennination  of  the  MxcH.  Chamber, 
the  prior  lease  by  efflux  of  time,  or  by  any  other  lawful  ^  ]  \ 
mode,  whenever  and  in  whatever  way  it  should  be  deter- 
mined ;  and  that  the  existence  of  the  prior  demise  being 
the  impediment  by  which  alone  the  plaintiff  was  pre- 
vented from  obtaining  possession  under  the  demise  to  him, 
the  case  must  be  governed  by  the  ^ame  principle  as  that 
of  an  eviction  by  title  paramount :  and,  if  any  interest  in 
the  eight  acres  did  pass  to  the  plaintiff  under  the  demise 
to  him,  we  might  possibly  be  disposed  to  accede  to  this 
view  of  the  case;  considering  that  eviction  by  title  para- 
mount means  eviction  by  a  title  superior  to  the  titles  both 
of  lessor  and  lessee  ;  against  which  neither  is  enabled  to 
make  a  defence. 

It  appears  to  us,  however,  upon  authority  which  we  do 
not  feel  ourselves  at  liberty  to  dispute,  that  the  demise 
to  the  plaintiff  of  the  eight  acres  in  question  was  wholly 
void. 

It  has  been  already  observed  that  the  demise  to  Charl- 
ton made  previously  to  the  demise  to  the  plaintiff,  covers 
the  whole  of  the  plaintiff's  term ;  or  at  least  the  whole 
period  for  which  the  distress  was  made.  Now,  it  is  ex- 
pressly laid  down  in  BacorCa  Abr.,  Leases,  (N.),  (which  is 
to  be  considered  as  the  language  of  Lord  Chief  Baron 
Gilbert)  as  follows : — ^'  If  one  make  a  lease  to  A.  for  ten 
years,  and  the  same  day  make  a  parol  lease  to  B.  for  ten 
years  of  the  same  lands,  this  second  lease  is  absolutely 
void,  and  can  never  take  effect  either  as  a  future  interesse 
termini^  or  as  a  reversionary  interest,  though  the  first 
lessee  should  forfeit  or  otherwise  determine  his  estate,  or 
though  the  first  lease  were  on  condition,  and  the  conditon 
broken  within  ten  years;  neither  shall  the  lessor  have  the 
rent  reserved  upon  such  second  lease,  but  such  second 
lease  is  absolutely  void,  as  if  none  such  had  been  made. 
The  reason  whereof  is,  because  the  first  lease  being  made 
for  ten  years,  the  lessor  during  that  time  had  nothing  to 
do  with  the  pos^ession;  or  to  contract  with  any  other  for  it; 
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MMch.  Ch^ber,  and  the  second  lease  being  m^de  the  same  day,  and  for  no 
v...^^,^!^     longer  term  than  the  first  ten  years,  would  not  pass  any 
Neale        interest  as  a  future  intereue  Urmini  certainly ;  for,  the 
Mackemzie.    first  lessee  had  the  whole  interest  during  that  time ;  and 
his  forfeiture  or  determination  of  it  sooner,  which  was  per- 
fectly contingent  and  accidental,  shall  never  make  good  the 
second  lease  as  a  future  interesse  termini^  .when  at  the 
time  of  making  thereof  it  was  absolutely  void  for  want  of 
a  power  in  the  lessor  to  contract  for  it :  and  as  a  rever- 
sionary interest  it  cannot  be  good  for  want  of  a  deed.*' 
And  a  little  further  on,  ''  But  now,  if  such  second  lease 
had  been  made  for  twenty  years,  then  it  had  been  good  as 
a  future  interesse  termini  for  the  last  ten  years,  and  void 
for  the  first  ten  years  for  the  reasons  before  given,  but  for 
the  last  ten  years  it  had   been  good ;  because,  when  the 
first  ten  years  were  elapsed,  the  second  lessee  might  then 
execute  and  reduce  into  possession  by  entry  as  well  as  if 
it  had  been  at  first  made  in  possession ;  for,  it  had  been 
good  for  the  whole  twenty  years  if  the  first  lease  had  not 
stood  in  the  way,  and  that  can  stand  in  the  way  no  longer 
than  it  continues,  and  therefore,  by  its  termination,  lets  in 
the  second  lease ;  but,  as  a  grant  of  the  reversion  such 
second  lease  could  not  be  good  for  want  of  a  deed,  for  the 
reasons  before  given,  neither  could  any  attornment  help 
it  or  let  in  the  second  lease,  till  the  first  ten  years  ran  out 
by  effusion  of  time/'    And  afterwards  it  is  said  that  ifi 
after  a  lease  for  ten  years,  a  second  lease  by  deed  poll 
were  made  for  twenty  years,  it  might  take  effect  with  at- 
tornment as  a  grant  of  the  reversion,  or,  if  no  attornment 
could  be  had,  ''  yet  it  would  enure  as  a  future  interesse 
termini  for  the  last  ten  years,  and  would  be  absolutely 
void  for  the  first  ten  years,  as  much  as  if  it  had  been  made 
by  parol.** 

It  has  been  remarked  that  the  doctrine  here  laid  dowa 
is  derived  from  the  argument  of  counsel  in  4he  case  of 
Bracebridge  v.  Clofvse,  in  Plowd.  421 ;  but  it  may  be  an- 
swered, that  although  the  matter  introduced  into  Bacons 
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Abridgment  is  first  distinctly  found  in  the  argument  set  Zxeh.  Chamber, 
forth  at  length  in  Plowden,  it  now  stands  upon  the  autho- 
rity of  Lord  Chief  Baron  GtlberL  Moreover,  the  point 
immediately  under  consideration  in  this  case  is  confirmed 
by  the  opinion  of  Gawdy  J.,  in  Dove  v.  Willcoi,  Cro, 
jEUz,  IGO,  who  says,  "If  a  lease  be  made  for  two  years, 
and  after  the  lessor  let  the  land  for  four  years,  (his  is  but  a 
lease  for  two  years,  although  the  first  lessee  surrender^ 
for  he  had  no  power  to  contract  for  the  first  two  years  at 
the  beginning;  but  otherwise  when  the  estate  is  deter- 
minable upon  an  uncertainty;**  and  cites P/otmf.  Comment. 
Smith  Sf  Stapleton*s  case,  which  is  the  case  where  the 
argument  is  fully  stated— fo.  432. 

It  may  be  remarked  also  tiiat  in  Comynss  Digest ^  title 
Estates  (G.  13.),  it  is  said  that  a  lease  which  cannot  take 
effect  in  interest,  except  by  possibility,  if  it  be  not  an 
estoppel,  shall  be  void ;  as,  if  tenant  in  fee  leases  by  parol 
to  A.  for  nine  years,  and  the  same  day  to  B.  for  nine 
years,  the  lease  to  B.  shall  be  void.  For  this  he  cites 
Plowden,  4«32,  and  though  this  statement  be  only  part  of 
the  language  of  the  apprentice  who  argued  the  case  of 
Smith  V,  Stapteton,  Chief  Baron  Comyns,  by  introducing 
it  in  this  general  way,  must  be  considered  as  adopting  it 
in  some  degree  at  least  as  authority :  in  what  is  said  by 
Gawdy,  as  referred  to  in  Cro.  Eliz.  160,  there  is  after- 
wards added  Smith  v.  Stapleton,  Plow.  426,  though  it  is 
not  clear  whether  this  be  his  language  or  that  of  the 
reporter. 

This  Same  doctrine,  as  far  as  regards  a  second  parol 
lease  for  years  after  a  former  lease  for  years,  appears  to 
have  been  treated^'as  clear  law  in  various  books ;  though 
the  effect  of  such  a  lease  made  after  a  prior  lease  for  life, 
has  been  the  subject  of  discussion. — See  Bro.  Abr.,  Lease, 
pL  35,  48 ;  Plowden,  521,  note  of  the  reporter.  Welchden 
V.  Elkington,  Plowd.  521 ;  Plowden  s  Quceries,  122  and 
161 ;  Sir  Hugh  Cholmondeley^s  case,  Moore,  344,  in 
the  argument  of  Cook,  Attorney  General,  So,  in  Watt 
V.  Maydewell,  Button,  103 — "  If  a  man  make  a  lease 
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Exeh.  Chamber,  for  twenty-one  years,  and  after  makes  a  lease  for  twentj- 
^  one  years  by  parol,  that  is  merely  void  ;  but  if  the  second 
Neale  lease  had  been  by  deed ,  and  he  had  procured  the  former 
Mackenzie.  lessee  to  attorn,  he  shall  have  the  reversion."  Edward 
V.  Staler,  Hardr.  345,  arguendo.  So,  Sheppard's  Touchst. 
275  b. :  *'  If  the  second  lease  be  for  the  same  or  a 
less  time,  as,  if  the  first  lease  be  for  twenty  years,  and 
the  second  lease  be  for  twenty  or  for  ten  years,  to  begin 
at  the  same  time,  these  second  leases  are  for  the  most  part 
vaid;^'  but  if  the  second  lease  be  by  fine,  deed  indented, 
or  poll,  it  may  pass  the  reversion  with  attornment  when 
attornment  is  necessary,  and  without,  if  not  necessary. 
But,  if  the  second  lease  be  by  word  of  mouth  it  is  other- 
wise:*'— "  And  if  the  second  lease  be  hyjine,  or  deed  in- 
dented, then  it  may  work  by  way  of  estoppel  both  against 
the  lessor  and  the  lessee;  so  that,  if  the  first  lease 
happen  by  any  means,  as,  by  surrender  or  otherwise,  to 
determine  before  it  be  run  out,  then  the  second  lessee 
shall  have  it." 

Upon  these  authorities,  therefore,  we  feel  ourseltes 
obliged  to  hold  that  the  lease  to  the  plaintiff*  was  utterly 
void,  so  far  as  regarded  the  eight  acres  demised  to 
Charlton. 

If  that  be  so,  we  are  unable  to  distinguish  the  case  in 
principle  from  that  of  Gardiner  v.  Williamson,  2  Barn.  & 
Adolph.  336,  where  the  tithes  of  a  parish,  together  wiih  a 
messuage  used  as  a  homestead  for  collecting  the  tithes, 
having  been  demised  by  parol  at  a  rent  of  200/.  per  annum, 
and  a  distress  made  for  arrears,  the  Court  of  King^s 
Bench  held  that  an  action  of  trespass  would  lie,  because 
the  demise  of  the  tithes,  being  by  parol,  was  void.  There 
was  no  valid  demise,  it  was  said,  of  the  whole  subject 
matter,  nor  any  distinct  rent  reserved  for  that  part  of  it 
upon  which  there  might  have  been  a  legal  distress.  That 
case  was  the  stronger,  because  it  was  contended  that  the 
whole  rent  must  be  taken  to  be  issuable  out  of  the  corporeal 
hereditament,  upon  which  alone  a  distress  could  be  made. 


TRINITY   TERM,  6  WILL.  IV.  763 

And  accordingly,  in  a  case  of  a  lease  by  indenture,  Dyer  is  Exeh.  Chambtr, 
reported  to  have  held  {Moore,  50),  that,  if  lands  at  common 
law  and  copyhold  lands  are  leased  by  indenture  rendering 
rent,  all  the  rent  is  issuing  out  of  the  lands  at  common  law ; 
for  the  lessor  had  no  power  to  make  such  a  lease  of  copyhold, 
wherefore  as  to  this  the  lease  is  utterly  void ;  but  it  is 
added,  that  if  a  man  lets  lands,  parcel  of  which  he  is  seized 
of  by  disseisin,  then  the  rent  is  issuing  out  of  all  the  land, 
and  by  the  entry  of  the  disseisee  the  rent  shall  be  appor- 
tioned, because  the  lease  of  this  was  not  void  but  voidable. 
In  this  last  case  the  tenant  took  an  interest,  and  enjoyed 
all  the  lands  demised  till  the  time  of  his  being  evicted  from 
a  parcel  thereof  by  the  disseisee,  and  was  therefore  liable 
in  respect  of  such  interest  and  enjoyment  to  a  portion  of 
the  rent.  In  the  case  before  the  court,  which  is  not  the 
case  of  a  demise  by  indenture,  the  rent  is  reserved  in 
respect  of  all  the  land  professed  to  be  demised,  and  to  be 
issuing  out  of  the  whole  and  every  part  thereof;  and  as 
the  plaintiff,  as  to  a  portion  of  the  land  comprised  in  the 
demise  (which  might  be  great  or  small,  as  far  as  the  prin- 
ciple is  concerned),  has  taken  no  interest,  and  had  no 
enjoyment,  and  is  not  bound  by  any  estoppel,  we  are  of 
opinion  that  the  distress  made  by  the  defendant  ia  not 
justifiable,  either  in  respect  to  the  whole  rent  reserved  or 
any  portion  of  it. 

It  may  further  be  observed,  that,  even  supposing  the 
plaintiff  to  have  taken  an  interesse  termini  in  the  eight 
acres,  capable  of  being .  executed  by  entry  in  case  the 
demise  to  Charlton  should  happen  to  be  forfeited  or  sur- 
rendered, yet,  as  that  demise  to  Charlton  was  in  force  at 
the  commencement  of  the  plaintiff's  tenancy,  and  continued 
during  the  whole  period,  in  respect  of  which  the  distress 
has  been  made,  no  demise  of  those  eight  acres  to  the 
plaintiff  ever  took  effect ;  and,  consequently,  no  right  to 
any  rent  in  respect  of  those  eight  acres  has  overcome  into 
existence.  And  we  are  not  aware  of  any  case  where  an 
entire  rent  reserved  has  been  held  to  be  apportionable,  in 
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Ban^  <^^«  which  the  tenant  has  not  been  at  some  period  subject  to 
the  entire  rent  by  virtue  of  the  demise.  Here,  the  right  of 
apportionment  is  not  founded  upon  any  eviction,  or  other 
matter  occurring  subsequently  to  the  demise,  but  upon  an 
original  defect  in  the  demise  itself  by  which  the  entire 
rent  was  reserved.  In  this  respect  it  is  strictly  analogous 
to  Gardiner  v.  Williamson. 

In  the  case  of  Tomlinaon  v.  Day,  5  Moore,  558,  which 
has  been  referred  to,  the  landlord  did  not  claim  an  ap- 
portioned part  of  an  entire  rent,  either  by  avowry  for  a 
distress  or  by  action  for  the  rent.  It  was  an  action  for 
use  and  occupation,  in  which  he  was  allowed  to  make  use 
of  an  agreement  for  a  lease  (according  to  the  express  pro- 
vision of  the  statute  1 1  Geo.  2,  c.  19,  s.  11),  "  as  evidence 
of  the  quantum  of  damages  to  be  recovered ;  **  and,  as 
the  defendant  had  been  interrupted  in  the  full  enjoyment 
of  what  had  been  agreed  for,  the  plaintiff  was  held  ^'  en* 
titled  to  recover  a  reasonable  compensation  for  the  pro- 
perty enjoyed  by  the  defendant  as  an  equivalent  for  rent" 
The  interruption  to  the  defendant's  right  of  exclusive 
sporting  was  indeed  compared  by  Lord  Chief  Justice 
Dallas  and  Mr.  Justice  Richardson  to  an  eviction ;  but,  if 
it  was  an  eviction,  it  was  clearly  an  eviction  by  title  para- 
mount. The  agreement  for  exclusive  sporting  was  not 
void  on  account  of  the  landlord  having  made  a  prior 
agreement  to  let  it  to  some  other  person ;  but  it  was  de- 
feated, because  other  persons  interfered  who  had  a  right 
superior  to  that  of  the  landlord.  Supposing  the  circum- 
stances, therefore,  to  amount  to  an  eviction,  it  would  be 
a  case  of  apportionment  according  to  the  acknowledged 
rule;  and  would  not  assist  the  argument  in  favour  of  the 
defendant. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the 
judgment  of  the  Court  of  Exchequer  ought  to  be  reversed. 

Judgment  reversed. 

END   OF   TRINITY  TERM. 
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ACCORD  AND  SATISFACTION. 

The  lapse  of  twenty  years  from 
<he  time  of  making  a  contract  to  be 
performed  tn  futuro,  is  not  of  itself 
evidence  of  a  new  contract  averred  to 
have  been  performed,  and  pleaded  as 
an  accord  and  satisfaction  of  the  ori- 
ginal contract.     Siboni  v.  Kirkman, 

418 
ACCOUNT  STATED. 

See  Particulars  of  Demand,  2. 

ADMISSION. 

1.  An  admission  on  the  face  of  one 
plea  cannot  be  made  use  of  to  prove 
or  disprove  another  plea. 

But  where  it  appears,  from  the 
whole  conduct  of  a  cause,  that  a  par- 
ticular fact  is  admitted  between  the 
parties,  the  jury  have  a  right  to  draw 
the  same  conclusion  as  to  that  fact  as 
if  it  had  been  proved  in  evidence, 
and  to  draw  such  conclusion  as  to 
all  the  issues  on  the  record.  And 
the  Court  refused  to  grant  a  new  trial, 
on  the  ground  that  the  Judge  had 
stated  to  the  jury  a  fact  so  admitted 
between  the  parties,  as  being  admitted 
on  the  recordf  and  applied  such  sup- 
posed admission  in  support  of  another 
issue.     Stracy  v.  Blakef  168 

VOL.  I. 


ADMISSION. 

2.  In  an  action  on  a  bond,  to  which 
the  defendant  had  pleaded  rum  est 
factum,  the  Judge  made  it  one  of  the 
terms  of  an  order  to  change  the  ve- 
nue, that  the  defendant  should  admit 
the  handwriting  of  the  attesting  wit- 
ness on  the  trial  of  the  cause.  The 
cause  was  tried,  and  the  plaintiff  ob- 
tained a  verdict,  which  the  Court  af- 
terwards set  aside,  and  granted  a  new 
trial  on  payment  of  costs,  giving  the 
defendant  leave  to  amend  the  oyer 
and  set  out  the  condition  more  fully, 
which  was  accordingly  done,  and  the 
defendant  then  pleaded  a  special  plea, 
alleging  that  the  condition  had  been 
altered  since  the  execution  of  the 
bond : — Held,  that  the  plaintiff  was 
entitled  to  use  the  admission  con- 
tained in  the  Judge's  order  on  the  se- 
cond trial,  and  that  it  was  binding  on 
the  defendant.  Langley  v.  The  Earl 
of  Oxford,  508 

AFFIDAVIT. 
I.  To  hold  to  bail, 
(1).  Cause  of  action. 
1.  An  affidavit  of  debt  in  an  ac- 
tion   by    the    indorsee    against    the 
drawer  or  indorser  of  a  bill  of  ex- 

1  1  B  M.  w. 
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AMENDMENT. 


ARBITRATION. 


change,  must  shew  a  default  by  the 
acceptor.  Crosby  v.  Clarke ^  296 
2.  An  affidavit  of  debt  stated  the 
defendant  to  be  indebted  to  the  plain- 
tiffs in  40/.  for  the  hire  of  a  berth  on 
board  a  vessel  of  the  plaintiffs,  let  by 
the  plaintiffs  to  the  defendant  at  his 
request: — //e/(f  sufficient.  Shepherd 
V.  O'Brien,  601 

(2).  Before  whom  sworn. 
Where  an  affidavit  of  debt  was 
sworn  in  Ireland^  before  a  eonomis- 
sioner  of  the  Common  Pleas  and  Ex^ 
quer: — Held,  that  the  title  of  the 
Court  need  not  be  prefixed  to  the 
affidavit  when  sworn;  but  that  the 
affidavit  niight  be  taken  before  such 
commissioner,  to  be  afterwards  inti- 
tled  and  used  in  either  Court.  Perse 
V.  Browning,  362 

II.  Objection  to,  when  waived. 

Where,  on  shewing  cause  against  a 
rule  for  setting  aside  an  attachment 
against  the  sheriff  on  payment  of 
costs,  the  only  question  made  was, 
whetlier  the  bail-bond  should  stand 
as  a  security,  and  the  Court  made 
the  rule  absolute  with  that  term,  but 
the  plaintiff  subsequently  discovered 
that  an  error  had  been  made  in  the 
dates^  and  that  he  was  not  entitled  to 
have  the  bail-bond  stand  as  a  secu- 
rity : — Held,  that  he  could  not  then 
urge  a  formal  objection  to  the  affida- 
vits on  which  the  rule  was  obtained. 
Langton  v.  Viney,  479 

AMENDMENT. 

(Of  writ.) 
In  an  action  of  debt  on  bond,  and 
for  money  paid,  the  Court  refused  to 
amend  the  writ  of  summons,  which 
had  been  sued  out  on  promises  in- 
stead of  in  debt,  in  order  to  save  the 
Statute  of  Limitations;  inasmuch  as 
the  remedy  on  the  bond  would  re- 
main, notwithstanding  the  expiration 


of  the  six  years.    Partridge  v.  Wall- 
bank,  SIS 

ARBITRATION. 
I.  Submission. 
By  an  agreement  of  reference,  it 
was  recited  that  the  plaintiff*  had 
given  notice  of  appeal  against  a  rate 
made  upon  him,  and  that  the  defen- 
dants, the  churchwardens  and  over- 
seers, intended  to  defend  the  same; 
but  that,  in  consequence  of  the  par- 
ties thereto  agreeing  to  leave  the  ex- 
amination of  the  rate  and  all  matters 
in  dispute  between  them,  as  stated  in 
the  said  notice,  to  arbitration,  no  ap- 
peal was  entered  against  the  rate; 
and  that  the  parties,  in  order  to  pre- 
vent further  expense,  and  to  settle 
and  ascertain  the  subject  of  the  said 
poor's  rate,  and  the  equality  or  in- 
equality thereof,  so  far  as  the  charges 
therein  made  on  the  plaintiff,  aa  com- 
pared with  the  rate  made  on  the  other 
persons  mentioned  in  the  notice  of 
appeal,  had  agreed  to  leave  the  Mat- 
ters mentioned  therein  to  arbitration. 
The  agreement  then  witnessed  that 
the  defendants  (as  far  as  they  law- 
fully could  as  such  churchwardens, 
&c.)  and  the  plaintiff*  mutually  agreed 
to  abide  by  the  award  of  fV.  A.,  R,  D., 
and  P.  B.,  or  any  two  of  them,  who 
were  to  award  and  determine  of  and 
concerning  the  said  matters  in  differ- 
ence, and  of  and  concerning  all  the 
costs,  &c.,  of  the  said  agreement  and 
of  the  said  notices  of  appeal,  and  of 
the  said  churchwardens,  &c.,  in  con- 
sequence of  such  notice  of  appeal,  and 
of  their  preparation  to  resist  such  ap- 
peal, and  to  support  the  rate,  and  all 
matters  relating  thereto.  The  arbi- 
trators awarded  that  the  defendants 
should  pay  unto  T.  E.  F.,  attorney 
for  the  plaintiff,  16/.  12f.,  his  bill  al- 
ready delivered,  and  the  amount  of 
the  costs  of  the  said  T.  E.  F.  attend- 
ing the  arbitration,  &c.;  and  they 
further  directed  that  the  defendanu 
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should  deduct  from  the  amount 
charged  in  all  future  rates  the  sum 
of  10«.,  and  return  to  the  plaintiff  the 
aum  of  1  Of.  for  every  rate  granted  and 
paid  by  him  since  the  then  scheme 
had  come  into  operation:— //(p2(/,  on 
error,  that  the  submission  and  award 
were  bad,  inasmuch  as  the  arbitrators 
had  no  authority  to  determine  as  to 
the  validity  of  the  rate,  it  not  being 
by  law  a  subject  matter  capable  of 
reference  to  arbitration;  and  that  the 
decision  as  to  the  costs  incurred  was 
merely  accessory  to  the  decision  of 
the  principal  question ;  and  there  was 
therefore  no  sufficient  consideration 
for  the  submission.     Thorp  v.  Coie^ 

631 
II.  Enlargement  of  time. 

A  cause  was  referred  by  order  of 
Nisi  Prius  to  the  decision  of  an  ar- 
bitrator, so  as  he  made  his  award  be- 
fore the  fourth  day  of  Easter  term, 
with  power  to  enlarge  the  time,  but 
the  order  did  not  direct  in  what  mode 
the  time  was  to  be  enlarged.  Two 
days  before  the  time  had  expired,  the 
arbitrator,  in  the  presence  of  both 
parties,  appointed  another  meeting 
on  the  2 9 til  of  June,  on  which  day 
one  of  the  parties  not  having  attend- 
ed, the  arbitrator  made  his  award : — 
Meld,  that  the  appointment  of  a  fur- 
ther day  for  the  reference,  neither 
party  making  any  objection  to  it, 
a.mounted  to  a  due  enlargement  of 
tbe  time. 

The  power  given  to  the  Court  or 
a  Judge  by  a  &  4  Will.  4,  c.  43,  s.  39, 
to  enlarge  the  time  for  an  arbitrator 
to  make  his  award,  is  general,  and  is 
not  confined  to  cases  where  there  has 
been  a  revocation  of  the  submission. 
Bur  ley  v.  Stephens,  156 

III.  Award, 
1.  An  action  for  certain  commis- 
sion on  the  purchase  of  land,  and  all 
matters  in  difierence  between  the  par- 
ties were  referred  to  arbitration ;  the 


costs  of  the  suit  and  of  the  reference 
and  award,  and  all  other  costs,  to 
abide  the  event ;  final  judgment  to 
be  entered  up  for  the  plaintiff  or  de- 
fendant, according  to  the  award,  for 
any  damages  or  costs  awarded  to 
either  of  them,  and  execution  to  is- 
sue. The  arbitrator  awarded,  that 
the  plaintiff  had  no  cause  of  action 
against  the  defendant,  and  that  the 
plaintiff  should  pay  to  the  defendant 
the  sum  of  SGL  \8s»  4d.,  which  he 
found  to  be  due  and  owing  from  the 
plaintiff  to  the  defendant.  The  arbi- 
trator then  declared  that  his  award 
was  not  intended  to  exclude  the 
plaintiff  from  the  receipt  of  his  com- 
mission on  certain  land  purchased,  to 
which  he  would  be  entitled  under  a 
certain  agreement: — Held,  that  the 
arbitrator  had  no  power  given  him  to 
order  a  verdict  to  be  entered,  but 
merely  to  decide  whether  the  plaintiff 
had  any  cause  of  action  against  the 
defendant;  and  that  the  award  was 
sufficiently  final.  Harding  v.  For^ 
shato,  415 

2.  An  action  of  trespass  mi.  cLJr,, 
in  which  there  was  a  justification  of 
a  public  right  of  way,  was  referred  to 
an  arbitrator,  with  power  to  direct 
what  should  be  done  between  the 
parties.  He  directed  a  verdict  for 
the  defendant,  and  that  the  plaintiff 
should  put  up  a  stile  and  bridge  upon 
the  way,  in  a  place  described.  It  ap- 
peared that  that  place  was  not  on 
land  of  either  the  plaintiff  or  defen- 
dant : — Held,  that  this  latter  part  of 
the  award  was  void.  Turner  v. 
Swainson,  672 

ARREST. 

See  Trespass,  2. 

(  Privilege  from.) 

The  defendant,  an  attorney,  was 

arrested  at  the  Auction  Mart  Coffee- 

house,  between  two  and  three  o'clock 

p.  m.     The  statement  in  his  affidavit, 

in  support  of  a  motion  for  his  dis- 
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charge  on  the  ground  that  he  was 
privileged  eundo,  was,  that  having 
professional  business  in  several  cases 
to  transact  in  this  Court,  he  was  pro- 
ceeding through  the  city  of  London^ 
on  his  way  to  Westminster  Hall  for 
that  purpose,  and  on  arriving  at  the 
Bank  of  England,  recollected  that  he 
had  business  with  a  client,  whom  it 
was  probable  he  should  find  at  the 
Auction  Mart;  that  he  therefore  called 
there  in  his  way  to  fVestminster  Hall, 
and  saw  his  client,  and  just  as  he  was 
about  to  leave  him  for  the  purpose  of 
proceeding  to  Westminster,  he  was 
arrested  in  this  cause: — Held,  that 
on  this  statement  he  was  not  entitled 
to  the  privilege.  Strong  v.  Dickenson, 

488 

ASSESSMENT  OF  DAMAGES. 
See  Bond,  1 . 

ATTACHMENT. 

1.  A  rule  was  granted,  directing 
the  payment  of  a  sum  of  money  by 
the  attorney  in  a  cause,  to  be  absolute 
unless  the  attorney  shewed  cause  at 
chambers  by  a  given  day.  The  at- 
torney made  several  appointments  for 
attendance  at  chambers,  which  he 
broke,  and  did  not  appear  within  the 
time  limited.  The  Court,  neverthe- 
less, refused  to  grant  a  rule  for  an 
attachment  absolute  in  the  first  in- 
stance.    Richmond  v.  Bowditch,     40 

2.  A  render  by  the  sheriff,  after 
the  expiration  of  the  body  rule,  al- 
though no  bail  have  justified,  entitles 
the  sheriff  to  have  an  attachment 
against  him  set  aside  on  payment  of 
costs.  Rex  y.  The  Sheriff  of  Middle' 
«e«,  87 

8.  Where  a  plaintiff  rules  the  she- 
riff in  vacation  to  return  the  writ,  or 
bring  in  the  bodyi  with  the  view  of 
proceeding  against  the  sheriff  in  the 
next  term,  he  will  not  be  entitled 
against  the  sheriff  to  any  damages 


which  may  accrue  intermediately  be- 
tween the  default  and  the  attachment, 
unless  he  give  the  sheriff  notice  of 
his  intention  to  proceed  against  him, 
when  the  irr^ularity  is  first  disco- 
vered. 

The  costs  of  such  notice  will  be 
included  in  the  costs  of  the  attach- 
ment.    Rex  v.  The  Sheriff  of  Essex, 

720 

ATTACHMENTOFPRIVILEGE. 
See  Attorney,  IL 

ATTAINDER. 
A,  in  January,  1815,  was  convicted 
of  bigamy.  In  April,  1815,  he  con- 
veyed away  by  lease  and  release  cer- 
tain lands  in  which  he  had  a  life  es- 
tate:— Held,  that  such  conveyance 
was  not  void  as  against  the  Crown, 
there  having  been  no  attainder.  Res, 
on  the  prosecution  of  Reynolds,  v* 
Bridger,  145 

ATTORNEY. 

See  Arrest. 
Evidence,  4. 
Costs,  (S). 
I.  Admission, 
An  attorney  who  has   been  ad- 
mitted,  or   re-admitted,   in   another 
Court,  has  a  right  to  be  admitted  or 
re-admitted  in  this  Court  as  of  course, 
without  giving  any  nouce,  or  under- 
going   any  examination.      Ex  parte 
Parry,  295 

II.  Privileges  of 
Since  the  Uniformity  of  Process 
Act,  2  Will,  4,  c.  89,  an  attorney  can 
no  longer  sue  by  attachment  of  privi- 
lege ;  and  therefore,  though  he  saea 
in  his  own  Court  as  a  common  person, 
the  Court  will  not  enter  a  suggestion 
on  the  roll  to  deprive  him  of  costs  for 
not  suing  in  the  Middlesex  Court  of 
Requests.     Wright  v.  Skinner,    144 


BAIL. 

HI.  Lien, 
A.  devised  certain  estates  to  trus- 
tees, upon  trust  to  pay  a  part  of  the 
rents  and  profits  to  his  widow,  and 
the  residue  towards  the  maintenance 
and  education  of  his  son,  until  he 
reached  twenty-one ;  and  after  that 
time  to  him,  during  the  lifetime  of 
the  widow ;  and  upon  her  death  he 
devised  the  estates  to  his  son  in  fee. 
The  trustees  having  occasion  to  em- 
ploy the  defendant,  an  attorney,  to 
defend  certain  causes  and  suits  in 
carrying  into  effect  the  trusts  of  the 
devise,  incurred  a  debt  to  him  for 
certain  costs  and  expenses,  for  which 
they  deposited  the  title  deeds  with 
him  as  a  security: — Htldi^  that  the 
defendant  had  no  lien  upon  them 
against  the  son,  after  the  decease  of 
his  mother,  as  the  debt  was  the  per- 
sonal debt  of  the  trustees.  Light- 
foot  V.  Keane^ 


IV.  Taxation  of  bilL 

In  an  action  on  an  attorney's  bill, 
the  plaintiffs  gave  notice,  pursuant 
to  3  &  4  tVill.  4,  c.  42,  s.  34,  that  they 
should  claim  interest  from  the  date  of 
the  notice.  After  the  writ  was  issued, 
the  bill  was  referred  to  taxation  at 
the  instance  of  the  defendant,  no  terms 
being  made  as  to  the  allowance  of 
interest: — Held,  that  the  plaintiffs 
could  not  af\erwards  have  an  assess- 
ment of  damages  for  the  purpose  of 
recovering  the  interest.  Berrington 
v.  Phillips,  48 

BAIL. 

See  Process,  4. 

I.  To  the  Sheriff. 

(1).  Deposit  in  lieu  of. 

Where  money  is  paid  into  Court  in 

lieu  of  bail,  not  by  the  defendant 

himself,  but  by  one  of  the  bail,  and 

the  plaintiff  obtains  judgment,  he  is 
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entitled  to  have  the  money  paid  out 
to  him  in  discharge  of  the  debt  and 
Bull  y.  Turner,  47 


(2).  Assignment  of  bail-bond. 

An  assignment  of  a  bail-bond  is 
invalid,  if  executed  in  the  presence  of 
and  attested  by  the  •  plaintiff  in  the 
action  and  another  person ;  the  sta- 
tute 4  Anne,  c.  16,  s.  20,  requiring 
the  assignment  to  be  made  to  the 
plaintiff  in  the  presence  of  two  cre- 
dible witnesses,  which  means  disin- 
terested persons.    White  v.  Barrack, 

424 

(3).  Proceedings  on  bail-bond. 

1 .  Where  the  principal  and  bail  are 
sued  together  on  the  bail-bond,  and 
the  bail  apply  for  a  rule  to  stay  pro- 
ceedings on  payment  of  costs,  (no  ir- 
regularity being  imputed),  the  affi- 
davits in  support  of  the  rule  may  be 
intitled  either  in  the  original  action,  or 
in  the  action  on  the  bail-bond. 

On  such  an  application,  the  Court 
has  authority  to  stay  the  proceedings 
as  against  all  the  defendants. 

The  bail-bond  cannot  stand  as  a 
security,  unless  there  has  been  the 
loss  of  an  intermediate  trial,  before 
the  application  was  made  to  stay  the 
proceedings.    Stride  v.  Hill,  37 

2.  Declaring  de  bene  esse  in  the 
original  action  is  no  waiver  of  pre- 
vious proceedings  in  an  action  on  the 
bail-bond. 

The  plaintiff  signed  an  agreement 
with  an  agent  of  the  defendant,  on 
the  29th  of  September,  that  on  the 
defendant's  entering  into  an  agree* 
ment  to  pay  the  debt,  part  in  iron 
within  a  month,  and  the  remainder 
by  bill  at  two  months,  the  action 
should  be  discontinued ;  and  the  de- 
fendant was  to  call  on  the  plaintiff  on 
the  following  day,  to  enter  into  the 
agreement.  He  never  did  so  call. 
On  the  8th  of  October  the  plaintiff 
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giive  notice  to  the  defendant  that  he 
held  himself  disengaged  from  the 
agreement,  and  should  proceed  with* 
the  action  forthwith.  On  the  20th 
of  October,  the  defendant  delivered 
to  the  plaintiff,  and  the  latter  received, 
two  bills  of  exchange  for  the  greater 
portion  of  the  debt.  He  did  not  de- 
liver any  iron,  and  became  bankrupt 
on  the  6th  of  November: — Held,  that 
there  was  not  a  giving  of  time  to  the 
defendant,  so  as  to  discharge  the 
bail. 

Bail  applying  to  be  discharged 
from  liability  on  the  ground  of  an 
agreement  for  giving  time  to  the 
principal,  must  come  in  the  term  next 
after  they  know  of  the  agreement. 
Femon  v.  Turley,  312 

II.  Bail  above, 

(1).  Notice  of  Justification, 

It  is  not  necessary  to  state,  in  a 
notice  of  justi6cation  of  bail,  whether 
the  bail  intend  to  justify  in  person  or 
by  affidavit.     Norton' $  bail,       /633 

(2).   When  discharged. 

Where  the  plaintiff,  in  the  progress 
of  a  cause,  agreed  to  give  the  defen- 
dant a  month's  time  to  pay  the  debt, 
the  time  expiring  before  judgment 
could  by  the  practice  of  the  Court  be 
obtained,  and  final  judgment  not 
having  been  in  fact  signed  before  the 
arrangement  was  entered  into:  — 
Held,  that  the  bail  were  not  dis- 
charged.   Whitpld  V.  Hodges,     679 

BANKRUPT. 

Discharge  of* 

Semble,  that  the  affidavit  in  sup- 
port of  a  motion  to  discharge  a  de- 
fendant, on  the  ground  that  he  has 
become  bankrupt  and  obtained  his 
certificate,  must  shew  that  the  certi- 
ficate is   inroUed.      And    the    rule 


should  be  drawn  up  on  reading  the 
inrolment. 

A  defendant  who  had  obtained  his 
certificate  as  a  bankrupt  after  the  ac- 
tion was  brought,  was  held  entitled  to 
be  discharged  out  of  custody,  al- 
though the  fiat  issued  long  before  the 
action  was  commenced,  and  the  de- 
fendant h^d  pleaded,  not  setting  up 
his  bankruptcy,  and  given  a  cognovit, 
conditioned  for  payment  at  a  later 
period  than  judgment  would  have 
been  obtained  in  the  regular  course. 
Osborne  v.  Williamson,  550 

BANKRUPTCY. 

1.  An  agreement  between  a  peti- 
tioning creditor,  who  has  sued  out  a 
fiat  in  bankruptcy,  and  the  bankrupt, 
that  the  former  shall  abandon  the 
prosecution  of  the  fiat,  and  that  the 
bankrupt  shall  accept  a  bill  of  ex« 
change  for  a  certain  amount,  is  ille- 
gal, even  as  between  the  bankrupt 
and  the  petitioning  creditor ;  and  the 
bill  of  exchange  accepted  by  the 
bankrupt,  in  pursuance  of  such  an 
agreement,  is  void,  and  no  action  can 
be  maintained  upon  it.  Davis  v. 
Holding,  159 

2.  An  assignment  by  a  trader  to  a 
creditor  of  a/?  his  effects  and  stock  in 
trade,  is  of  itself  an  act  of  bank- 
ruptcy.    Siebert  y,  Spooner,         714 

BASTARD. 

By  the  4  &  5  WiU.  4,  c.  76,  s.  57, 
the  putative  father  of  a  bastard  child 
bom  before  the  passing  of  the  act, 
whose  mother  is  married  to  another 
person,  is  no  longer  liable  on  an  or- 
der of  justices  for  the  maintenance  of 
such  child ;  at  least  while  the  husband 
is  of  ability  to  maintain  it. 

Semble.  the  4  &  6  WiU.  4,  c.  76, 
8.  57,  operated  as  a  repeal  of  the  18 
EUz.  c.  8,  8.  2,  and  49  Geo.  8,  c. 
68.     Lang  v.  Spken  1^^ 
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BILLS  AND  NOTES. 
L  Property  in. 

A,^  resident  abroad,  remitted  a  bill 
to  B,^  his  agent  in  England,  drawn 
by  A.,  and  specially  indorsed  by  him 
to  C,  with  whom  his  children  were 
at  school,  in  payment  of  Cs  account 
for  their  board  and  education.  B, 
got  the  bill  accepted  by  the  drawees, 
and  sent  a  letter  by  post  to  C,  stating 
that  he  had  received  a  commission 
from  A.  to  pay  her  some  money  on 
account  of  his  children,  and  desired 
to  be  informed  when  and  how  it 
should  be  delivered.  While  the  bill 
remained  in  B.'m  hands,  he  received 
directions  from  A.  to  keep  it,  and  the 
proceeds,  in  bis  hands,  and  to  have  a 
fair  investigation  into  C.'<  accounts, 
and  after  such  investigation,  to  pay 
her  what  might  be  due  to  her.  No 
such  investigation  took  place,  and  B. 
detained  the  hill  i  —  Heid,  that  C. 
could  not  recover  it  in  trover.  Brind 
V.  Hmpihire,  365 

II.  Liability  on. 

Assumpsit  by  the  drawer  against 
the  acceptor  of  two  bills  of  exchange, 
payable  respectively  six  and  twelve 
months  after  date.  The  plea  set  forth 
an  agreement  (not  stated  to  be  in 
writing)  between  the  plaintiff  and  de- 
fendant, bv  which,  before  the  making 
of  the  bills,  it  was  agreed  that  the 
defendant  should  be  discharged  from 
all  liability  in  an  action  commenced 
against  him  by  the  plaintiff  on  a  pro- 
missory note,  on  his  paying  the  plain- 
tiff the  costs  of  such  action,  and  a 
certain  sum  of  money,  and  accepting 
the  bills  of  exchange  in  question, — 
in  case  the  plaintiff  should  recover  in 
another  action  brought  by  him  against 
another  party,  on  a  promissory  note 
given  under  similar  circumstances  to 
the  defendant's;  and  that  until  he 
should  so  recover,  or  if  he  should  not 


so  recover,  he  should  not  call  for  pay* 
mentofthe  bills  of  exchange:  and 
the  plea  averred  that  the  defendant 
accordingly  paid  the  costs  and  money 
agreed  for,  and  accepted  the  bills  of 
exchange  in  question;  and  that  the 
action  against  such  third  party  was 
still  undetermined  :^-«^tfM,  on  de- 
murrer, that  the  plea  was  bad;  inas- 
much as  the  defendant  could  not  vary 
the  absolute  contract  entered  into  by 
the  bills  of  exchange  by  a  contempo* 
raneous  oral  contract  inconsistent  with 
it.     Adams  v.Wordley,  374 

III.  Indorsement  qf  agreement  on. 
On  an  action  coming  on  to  be  tried 
at  the  assizes,  an  agreement  in  writing 
was  entered  into,  that  the  trial  should 
be  postponed  till  the  next  assizes,  on 
the  defendant  in  that  action,  and  the 
now  defendant,  undertaking  to  give 
the  plaintiff  a  promissory  note,  pay- 
able on  demand,  by  way  of  security, 
in  case  the  plaintiff  should  recover  a 
verdict  against  the  then  defendant,  to 
be  given  up  if  the  plaintiff,  the  payee, 
should  fail  in  that  action.  The  note 
was  accordingly  given,  but  after  it 
was  signed,  a  memorandum  was  in- 
dorsed upon  it,  stating  that  the  note 
was  given  upon  the  condition  mention- 
ed in  the  agreement: — Held,  that  this 
indorsement  was  to  be  considered  as 
merely  a  marking  of  the  note  for  the 
purpose  of  identification,  and  not  as 
an  incorporating  of  the  agreement,  so 
as  to  render  the  note  an  agreement  or 
a  conditional  promise.  Brill  v. 
Crick,  ftftS 

IV.  Actions  on. 

(1).  Title  of  Indorsee. 
In  February,  1829,  A.  and  B.  were 
in  partnership  as  brewers,  A.  being 
interested  only  as  executor  of  a  for- 
mer partner,  on  behalf  of  his  infant 
son.  B,  advanced  dOO/.  to  Z).  out  of 
the  funds  of  the  firm,  and  took  his 
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promissory  note  for  that  amount, 
payable  to  the  order  of  ^.  on  demand. 
In  NovenibeTf  1829,  C.  purchased  the 
interest  of  tlie  deceased  partner,  and 
the  concern  was  thenceforth  carried 
on  by  B,  and  C,  and  a  notice  was 
then  inserted  in  the  Gazette^  signed 
by  A.,  B.,  and  C,  of  the  dissolution, 
and  that  all  persons  indebted  to  the 
firm  should  pay  their  debts  to  B,  and 

C,  A*  became  a  large  creditor  of  the 
firm,  and  in  Avr'xl^  1831,  the  note  in 
question  was  mdorsed  by  ^.,  to  B. 
and  C,  and  by  them  to  ^.,  as  part 
security  for  advances  made  by  him. 
In  Auguit^  1831,  B.  obtained  from 

D.  his  acceptance  for  300L,  as  in 
lieu  of  the  promissory  note,  repre* 
senting  that  A*  wished  for  a  fresh 
security,  and  undertaking  to  get 
back  and  deliver  up  the  note,  but 
which  was  never  done.  B.  and  C, 
became  bankrupts.  The  bill  of  ex- 
change was  subsequently  paid  by  D, 
to  A.*M  attorney,  but  there  was  no  evi- 
dence why  it  came  into  his  bands. 

In  an  action  by  A.  against  Z).  (com- 
menced in  1835)  on  the  promissory 
note: — HeUtf  that  the  plaintiff  was 
entitled  to  recover,  unless  the  jury 
could  infer  from  the  circumstances  of 
the  case  that  he  knew  that  the  bill  of 
exchange  was  given  for  the  same  debt 
as  the  promissory  note.  AdatM  v. 
Bingley,  192 

(2).  Evidence. 

1.  In  an  action  by  the  indorsee 
against  the  acceptor  of  a  bill  of  ex- 
change, it  is  competent  to  the  ac- 
ceptor to  shew  that  the  acceptance 
was  for  the  accommodation  of  the 
plaintiff,  and  that  he  has  received  no 
consideration  from  the  drawer,  and 
that  it  waa  agreed  that  the  bill,  when 
due,  should  he  taken  up  by  the  plain- 
tiff. Thompson  v.  ClMey,  212 
.  2.  In  an  action  by  the  second  in- 
dorsee against  the  acceptor  of  a  bill  of 
exchange,  at  two  months'  date    the 


defendant  pleaded  that  the  bill  was  in- 
dorsed to  the  plaintiff  when  overdue. 
It  was  proved  for  the  defendant 
that  it  was  drawn  and  accepted  for  the 
accommodation  of  /{.,  the  first  indor- 
see, in  July  1830.  R*  was  then  an 
intimate  friend  of  the  defendant,  but 
they  afterwards  quarrelled.  No  no- 
tice of  its  dishonour  was  given  to  the 
drawer.  After  the  action  was  brought 
(in  the  present  year)  the  defendant's 
attorney  applied  to  the  plaintiff  to  set- 
tle it:  the  plaintiff  said  that  IL 
owed  him  much  more  money,  and 
that  as  he  had  given  value  for  the 
bill,  he  must  go  on  with  the  action. 
The  plaintiff  did  not  call  R.  at  the 
trial : — Held^  that  there  was  evidence 
to  go  to  the  jury,  that  the  bill  was 
transferred  to  the  plaintiff  after  it 
became  due.     Bounsall  v.  Harrison^ 

611 
(3).  Proof  of  consideration. 

Assumpsit  by  the  indorsee  against 
the  acceptor  of  a  bill  of  exchange. 
Plea — that  the  defendant  accepted 
the  bill  for  the  accommodation  of  the 
drawer,  and  that  the  drawer  did  not 
give,  nor  did  he  the  defendant  receive, 
any  consideration  for  his  accepting  or 
paying  the  bill;  that  the  drawer  in- 
dorsed the  bill  to  the  plaintiff  without 
any  consideration,  and  that  the  plain- 
tiff held  the  bill  without  consideration. 
Replication — that  the  drawer  in* 
dorsed  the  bill  to  the  plaintiff  for  a 

food  and  valuable  consideration: — 
feld,  that  it  was  not  incumbent  on 
the  plaintiff  to  b^in,  and  prove,  in 
the  first  instance,  that  he  gave  value 
for  the  bill;  but  that  the  rule  is 
otherwise,  where  the  title  of  the  holder 
is  impeached  on  the  ground  of  fraud, 
duress,  or  that  the  bill  has  been  lost 
or  stolen.      Mills  v.  Joseph  Barber, 

425 
V.  Discharge  of 

Assumpsit  by  the  indorsee  against 
the  acceptor  of  a  bill  of  exdumge  for 
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48/.  Plea,  that,  after  the  bill  became 
due,  one  O,  P.,  the  drawer  of  the 
bill,  made  his  promissory  note  for 
44/.,  and  delivered  the  same  to  the 
plaintiff  in  full  satisfaction  and  dis- 
charge of  the  bill.  Replication,  that 
although  he,  the  plaintiff,  accepted 
the  note  in  full  satisfaction  and  dis- 
charge of  the  bill,  yet  that  the  note 
was  not  paid  when  due,  and  still  re- 
mained unpaid: — HeU  that  the  re- 
plication was  bad,  and  that  the  plain- 
tiff having  accepted  the  note  in  full 
satisfaction  and  discharge  of  the  bill, 
could  not  sue  upon  the  latter. 

Heldt  also,  that  the  plea  was  suffi- 
cient.    Sard  V.  Rhodes,  15S 

BOND. 

1.  A  bond  conditioned  for  pay- 
ment of  a  sum  of  money  to  the  ob- 
ligee, on  a  day  named,  according  to  a 
proviso  contained  in  a  conditional 
surrender  of  even  date,  whereby  A, 
(not  the  obligor  in  the  bond)  surren- 
dered to  the  obligee  certain  copyhold 
lands,  for  securing  payment  of  the 
same  sum, — was  held  to  require  only 
a  1/.  stamp,  although  it  bore  no  stamp 
denoting  the  payment  of  the  ad  va- 
lorem duty  on  the  surrender,  and  the 
latter  was  not  produced. 

On  tion  est  factum  pleaded  to  such 
bond,  where  breaches  are  assigned  in 
the  declaration,  the  jury  may  assess 
the  damages  without  a  special  award 
of  venire  for  that  purpose.  Quin  v. 
King^  42 

2.  A  bond  given  to  secure  the 
faithful  performance  of  the  office  of  a 
collector  of  parochial  rates  (who  was 
by  act  of  Parliament  to  be  appointed 
by  trustees  for  a  year,  and  then  to  be 
capable  of  re-election)  was  condition- 
ed, that,  **  from  time  to  time,  and  at 
all  times  thereafter,  during  such  time 
as  he  should  continue  in  his  said  office, 
whether  by  virtue  of  his  said  appoint- 
ment,   or    of   any    re-appointment 


thereto,  or  of  any  such  retainer  or 
employment  by  or  under  the  autho- 
rity of  the  said  trustees,  or  their  suc- 
cessors, to  be  elected  in  the  manner 
directed  by  the  said  act,  he  should 
use  his  best  endeavours  to  collect  the 
monies  received  by  means  of  the 
rates,  in  the  then  present  or  in  any 
subsequent  year,'*  &c.,  &c. :— //e/a, 
that  the  obligation  of  the  bond  was 
not  confined  to  the  year  for  which  he 
was  originally  appointed,  but  extend- 
ed also  to  ail  subsequent  years  in 
which  he  was  continuously  re-ap- 
pointed.  Auger 0  v.  Keen,  390 

3.  Action  on  a  money  bond  for 
2800/.,  the  penal  sum.  Plea,  craving 
oyer  of  the  condition  (which  was  for 
securing  the  repayment  of  1400/.  and 
interest),  as  to  800/.,  parcel  of  the 
sum  of  1400/.  in  the  condition  men- 
tioned, that,  after  the  day  named  in 
the  condition,  the  defendant  paid  the 
sum  of  800/.,  parcel  of  the  said  sum 
of  1400/.: — Heldy  on  special  demur- 
rer, that  the  plea  was  bad. 

Where  three  persons  entered  into 
a  joint  bond,  and  it  did  not  appear, 
either  on  the  bond  or  condition,  that 
two  of  them  were  sureties  for  the 
other : — Held,  that  a  release  given  by 
the  obligee  to  the  representative  of 
one  of  the  deceased  obligors  was  no 
answer  to  an  action  against  the  sur- 
viving obligors. 

In  an  action  of  debt  on  bond,  it  is 
not  necessary  to  aver  a  breach  in  non- 
payment of  the  money.  It  is  suffi- 
cient for  the  plaintiff  to  shew  the  debt 
due,  and  then  it  lies  on  the  defendant 
to  discharge  himself.  Ashhee  v.  Pu/- 
dack,  564 

BOUGHT  AND  SOLD  NOTES. 
See  Evidence,  1. 

BRISTOL  DOCK  ACT. 

The  5  Geo.  4,  c.  Ixxix.,  (the  C/i/- 
ton  Watching  and  Lighting  Act),  does 
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not  extend  to  those  parts  of  the  pa- 
rish of  Clifton  which,  by  the  1 6  Geo, 
S,  c.  3S,  and  43  Geo.  5,  c.  140,  were 
made  part  of  the  city  of  Bristol. 
Bartlettv.  fVatkint,  223 

BUILDING  ACT. 

The  Building  Act,  14  Geo.  3,  c. 
78,  s.  43,  which  authorises  the  build- 
ing or  raising  of  a  party-fence  wall, 
iloes  not  protect  a  party  from  liability 
for  any  collateral  damage  resulting 
from  the  building  so  erected ;  and  an 
action  on  the  case  is  maintainable  by 
the  occupier  of  an  adjoining  house, 
for  heightening  and  building  on  a 
party- fence  wall,  whereby  his  windows 
were  darkened.     fVells  v.  Ody^     452 

CARRIER. 

Goods  were  forwarded  by  AT.,  a 
carrier,  from  London  to  Liverpool^  ad- 
dressed to  the  plaintiff  (at  the  Isle  of 
Man),  "  care  of  D.  (the  defendant), 
Brunsnnck' street^  Liverpool"  The 
goods  were  landed  by  ilC.  on  a  public 
wharf  at  Liverpool,  and  on  the  same 
day  notice  was  sent  to  the  defendant 
of  their  arrival,  and  he  signed  the 
carrier's  book,  containing  an  acknow- 
ledgment that  the  goods  in  question 
had  arrived  for  him  (the  defendant). 
He  caused  them  also  to  be  entered  in 
the  clearance  and  manifest  of  a  steam- 
vessel  about  to  sail  for  the  Isle  of 
Man.  • 

It  was  proved  also,  that  on  former 
occasions,  when  goods  had  been 
brought  by  K.  for  the  defendant,  he 
had  desired  that  they  might  remain 
at  the  wharf  till  he  sent  for  them, 
'i'he  defendant  never  sent  to  the  wharf 
for  the  goods  until  six  days  after  their 
arrival,  when  they  were  not  to  be 
found :— y/e/</,  in  an  action  on  the 
case  against  the  defendant  for  negli- 
gence in  not  taking  proper  care  of  the 
goods,  that  there  was  evidence  for  the 


COSTS. 

jury  of  a  delivery  to  and  acceptance 
by  him.     Quiggin  v.  Dt^,  1 74 

CONTRIBUTION. 

The  rule  that  there  is  no  contribu- 
tion among  joint  tort-feasors,  does 
not  apply  to  a  case  where  the  party 
seeking  contribution  was  a  tort-feasor 
only  by  inference  of  law,  but  is  con- 
fined to  cases  where  it  must  be  pre- 
sumed that  the  party  knew  he  was 
committing  an  unlawful  act. 

Where  several  persons  were  jointly 
interested  in  a  stage-coach,  and  there 
was  a  partnership  fund,  out  of  which 
expenses  were  nrst  to  be  paid,  and 
the  residue  divided  amongst  them: 
— Held,  that  one  of  them,  against 
whom  damages  and  costs  had  been 
recovered  in  an  action  brought  by  a 
party  to  whom  damage  was  done  by 
the  negligent  driving  of  the  coach, 
could  not  recover  against  another 
proprietor  his  proportion  of  such  da- 
mages and  costs.  Pearson  v.  Skel- 
ton,  504 

COSTS. 

See  Courts  of  Requests  Acts. 

(1).  Of  Pauper. 

Where  a  plaintiff  sues  in  formd 
pauperis,  and  recovers  only  a  farthing 
damages,  he  is  entitled  to  have  his 
costs  taxed  in  the  usual  way,  and  is 
not  merely  entitled  to  costs  out  of 
pocket. 

Where  there  are  several  issues,  on 
one  of  which  only  the  plaintiff  suc- 
ceeds at  the  trial,  the  plaintiff  is  only 
entitled  to  the  costs  of  such  parts  of 
the  briefs,  and  of  such  of  the  witnesses, 
as  were  necessary  for  the  issue  on 
which  he  succeeded. 

Where,  in  an  action  by  the  plaintiff 
in  formd  pauperis  against  several  de* 
fendants,  a  verdict  is  found  for  some 
of  them,  they  are  not  entitled,  under 
the  rule  of  Hilary  Term,  2  Will.  4, 
s.  74  to  have  their  costs  deducted 
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from  the  plaintifTs  costs,  because  they 
would  not  be  entitled  in  such  a  case 
to  receive  costs  from  the  plaintiff. 
Gougenheim  v.  LanCf  ISG 

(2).  Double  Costs. 

A  justice  of  the  peace  is  not  enti- 
tled to  have  a  suggestion  entered  on 
the  roll,  that  the  action  was  brought 
against  him  for  an  act  done  by  him  as 
a  justice  of  the  peace,  in  order  to  ob- 
tain double  costs. 

SemhUt  that  a  justice  of  the  peace 
is  entitled  to  double  costs  on  discon- 
tinuance before  trial,  under  the  7  Jac. 
1,  c.  5.     Fosbrooke  v.  Holt^         205 

(3).  Under  43  Geo.  S,  c.  46. 

1.  The  plaintiffarrested  the  defen- 
dant for  42/.  5s,  money  lent,  and 
proved  on  the  trial  admissions  of  the 
loan  of  18/.,  for  which  amount  she 
had  a  verdict.  On  a  motion  to  allow 
the  defendant  his  costs  under  the  sta- 
tute 43  Geo,  3,  c.  46,  s.  3,  it  appear- 
ed from  the  plaintiff's  affidavit,  that 
she  had  lent  the  defendant  sums  of 
money  at  different  times,  amounting 
to  the  sum  for  which  he  was  arrested, 
but  it  did  not  appear  that  she  had 
any  witness  to  or  evidence  of  such 
loans,  beyond  the  defendant's  admis- 
sions as  proved  on  the  trial.  The 
defendant  swore  that  she  had  lent 
him  only  1/.  The  Court,  although 
believing  from  the  affidavits  that  the 
whole  sum  was  due,  and  that  the  de- 
fendant's affidavit  was  false,  held, 
that  as  the  plaintiff  oould  have  had 
no  reasonable  ground  to  expect  that 
she  could  recover  the  whole  debt  for 
which  she  made  the  arrest,  the  defen- 
dant was  entitled  to  his  costs  under 
the  sutute.     Lewis  v,  Askton,      493 

2.  After  a  defendant  had  been  ar- 
rested for  200/.  by  an  attorney,  he 
applied  to  have  the  plaintiff's  bill 
taxed,  which  was  ordered,  upon  the 
terms  of  the  plaintiff  being  at  liberty 


to  sign  judgment  for  the  amount 
taxed,  and  the  defendant  undertaking 
to  pay  that  amount  and  the  costs  of 
the  action  ;  the  Master  allowed  upon 
taxation  149/.  only,  but  disallowed 
60/.  actually  expended  by  the  plain- 
tiff in  preparing  briefs,  &c.  in  great 
haste,  by  the  defendant's  direction, 
upon  which  extra  charges  were  made 
by  the  copyists : — Held^  firsts  that  the 
plaintiff  had  a  probable  cause  for  the 
arrest ;  and,  secondly^  that  the  defen- 
dant was  estopped  by  the  terms  of 
the  order  from  complaining  of  the 
arrest.  Walhms  v.  0*Gorman  Ma* 
Aon,  722 

(4).  On  New  Assignment, 

In  case,  the  defendant  pleaded  the 
general  issue*  and  justified  under  a 
right,  which  the  phiintiff  traversed. 
The  plaintiff  afterwards  obtained  ah 
order  to  ameitad  upon  payment  of 
costs,  and  withdrew  the  traverse,  and 
new  assigned  excess;  the  defendant 
confessed  the  new  assignment,  and 
withdrawing  so  much  of  the  general 
issue  as  applied  to  that  part  of  the 
declaration  new  assigned,  paid  into 
Court  10/.,  which  the  plaintiff  took 
out*  The  Master  allowed  the  plain- 
tiff the  costs  of  the  writ,  and  of  the 
new  assigoment  and  subsequent  pro- 
ceedings, but  gave  the  defendant  the 
other  coats,  and  the  general  costs  of 
the  cause: — Held^  that  the  Master 
was  right. 

Qtuere^  whether  the  plaintiff  was 
not  entitled  to  some  portion  of  the 
declaration,  if  it  could  be  ascertained  ? 
Griffiihs  V.  Jones,  731 

COURT  OF  REQUESTS  ACTS. 

1 .  A  defendant  is  not  entitled  to 
enter  a  suggestion  for  double  costs 
under  the  Middlesex  County  Court 
Act,  23  Geo.  2,  c.  33,  where  the  debt 
is  reduced  below  the  sum  of  40«.  by 
a  set-off.  Jenkinson  ▼.  Morton,    300 

2.  If  a  defendant  seeks  to  enter  a 
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suggestion  to  deprive  the  plaintiff  of 
costs,  on  the  ground  that  the  action 
ought  to  have  been  brought  in  a  Court 
of  Requests,  he  cannot  at  the  same 
time  have  the  costs  of  issues,  which 
have  been  found  in  his  favour,  taxed 
for  him  in  the  superior  Court. 

A  Court  of  Requests  Act  required 
that  persons  inhabiting  within  the 
town  o£  Birmingham f  or  using  or  fre- 
quenting the  markets  there,  or  work- 
ing or  seeking  a  livelihood,  or  in  any 
way  trading  or  dealing  within  the 
same,  should  be  sued  for  debts  under 
5L  in  the  Court  of  Requests : — Held, 
that  such  *'  using  or  frequenting  tlie 
markets,**  or  "  trading  or  dealing," 
must  be  for  the  purpose  of  substan- 
tially obtaining  thereby  the  party's 
whole  livelihood.     Jenks  v.  Taylor, 

578 

3.  A  Court  of  Requests  Act  de- 
prived of  costs  a  plaintiff  who  should 
not  recover  to  the  amount  of  51. 
against  a  defendant  resident  within 
its  jurisdiction : — Held,  that  the  act 
applied  to  a  case  where  such  defen- 
dant pleaded  payment  into  Court,  and 
the  plaintiff  replied  damages  ultra, 
and  recovered  on  that  issue  less  than 
61,     Bernard  y.  Turner,  580 

COVENANT  FOR  TITLE. 
See  Vendob  and  Purchaser. 

CUSTOM  OF  THE  COUNTRY. 
See  Landlord  and  Tenant,  2. 

CUSTOMS  ACTS. 

The  condition  of  a  recognizance  to 
pay  the  seizing  officer  the  costs  occa* 
sioned  by  a  claim,  is  broken  by  the 
non-payment  to  the  seizing  officer  of 
the  general  costs  of  resisting  the  claim, 
though  such  costs  are  not  incurred 
personally  by  the  seizing  officer.  Rex 
V.  BuUock,  726 


DEVASTAVIT. 
:  If  a  defendant  executor  plead  to 
the  action,  and  do  not  plead  p^rtie 
administravxt,  the  judgment  against 
him  is  evidence  of  a  devastavit ;  and 
if,  after  the  production  of  such  judg- 
ment, upon  a  scire  fieri  inquiry,  the 
sheriff  returns  nulla  bona  leMtaioris, 
the  Court  will  quash  the  return,  and 
award  a  new  scire  fieri  inquiry.  Pal- 
mer V.  Waller,  689 

DEVISE. 
1.  A  testator  devised  certain  real 
estates  to  trustees  and  their  heirs, 
upon  trust  that  his  daughter  M. 
should,  until  she  should  attain  the 
age  of  twenty-one,  if  sole  and  un- 
married, receive  out  of  the  rents  and 
profits  an  annuity  of  6(>/.,  and  that  she 
should  thereafter  and  until  she  at- 
tained thirty- one,  if  sole  and  unmar- 
ried, receive  an  annuity  of  40/. ;  but 
in  case  his  said  daughter  should  marry 
without  the  consent  of  his  trustees, 
then  she  should  be  paid  only  an  an- 
nuity of  502.,  for  her  sole  use,  and 
that  the  estates  should  immediately 
upon  the  marriage  be  in  trust  for  the 
children  of  his  daughter  M*,  as  tenants 
in  common  in  tail ;  and  for  default  of 
such  issue,  in  trust  for  his  the  testa- 
tor's sister  jS*.  and  her  heirs  for  ever : 
provided  always,  that  in  case  his  said 
daughter  M,  should  marry  with  the 
consent  of  the  trustees,  it  should  be 
lawful  for  them  to  settle  the  estates 
upon  Mn  and  her  husband  for  their 
joint  lives  and  the  life  of  the  survivor, 
with  remainder  to  the  issue  of  the 
body  of  his  said  daughter,  in  such 
shares  and  proportions  as  the  trustees 
should  appoint,  and  in  default  of  such 
appointment  in  such  shares  and  pnn 
portions  as  were  thereinbefore  limited. 
Af.  married  with  the  consent  of  the 
trustees  (upon  which  occasion  a  set- 
tlement was  made  pursuant  to  the 
will)  and  died  without  issue: — Held, 
tliat  the  remainder  to  S.  was  con- 
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ditional,  depending  on  M*$  marriage 
without  content;  and  that  M,  having 
married  with  consent,  the  remainder 
to  S»  failed,*  although  M,  died  with- 
out issue.  Toldervy  v.  Colt^  i50 
2.  A  testator  by  his  will  devised 
different  estates,  consisting  of  houses 
and  land,  to  different  devisees,  (some 
of  whom  were  of  his  own  name),  to 
some  in  fee,  and  to  others  for  life 
only ;  and  by  a  residuary  clause,  de- 
vised all  the  rest,  residue,  and  re- 
mainder of  his  messuages,  land,  &c., 
not  thereinbefore  disposed  of,  to  his 
wife,  her  heirs,  executors,  administra- 
tors, and  assigns  for  ever.  The  fol- 
lowing clauses  were  added  by  the  tes- 
tator, immediately  before  executing 
the  will — "  I  do  further  give  to  my 
wife,  this  house  wherein  I  now  live; 
also  the  cottage,  and  all  the  building, 
cattle,  and  everything  belonging  to  me 
in  and  about  this  house.'' — "  I  also  en- 
tail my  land  to  the  Spenceri  male 
heir  so  long  as  one  shall  remain." 
The  testator's  own  name  was  Spencer : 
— Heldf  that  the  devise  to  the  wife  of 
the  residue  was  not  affected  by  the 
subsequent  specific  devise,  or  by  the 
devise  to  the  Spencers*  male  heir ;  that 
the  devise  of  the  residue  and  the 
specific  devise  to  the  wife,  were  not 
inconsistent,  and  might  both  stand  to- 
gether ;  and  that  the  clause  as  to  the 
entail,  was  either  unintelligible,  or  in- 
applicable to  the  property  devised  to 
the  wife.  Doe  d.  Spencer  v.  Ped^ 
Uy,  662 

DISTRESS. 
] .  A  landlord  is  liable  to  some  da- 
mages, in  an  action  on  the  case  for  an 
excessive  distress,  where  the  excess 
consists  wholly  in  seising  growing 
crops,  the  probable  produce  of  which 
is  capable  of  being  estimated  at  the 
time  of  the  seizure;  but  the  measure 
of  damages  is  not  the  value  of  the 
crops,  but  the  inconvenience  and  ex- 
pense which  the  tenant  sustains  in 


being  deprived  of  the  management  of 
them,  or  which  he  is  put  to  in  pro- 
curing sureties  to  a  larger  amount 
than  he  would  otherwise  have  been, 
in  replevying  the  crops. 

An  action  is  not  maintainable  for 
distraining  beasts  of  the  plough,  when 
there  is  no  other  sufficient  subject  of 
distress  on  the  premises  besides  grow- 
ing crops.     Piggott  V.  Birlles^     441 

2.  By  the  6th  section  of  the  57 
Geo,  d,  c.   93,    it  is  enacted,  that 
*'  every  broker,  or  other  person,  who 
shall  make  and  levy  any  distress  what* 
soever,  shall  giveacopy  of  his  charges, 
and  of  all  the  costs,  &c.,  of  any  dis«- 
(ress,  to  the  person  on  whose  goods 
and  chattels  any  distress  is  levied :"- — . 
Heldf  that  a  landlord  who  does  not 
personally  interfere  in  the  distress,  is 
not  liable  for  the  neglect  of  the  broker 
employed  by  him  to  make  a  distress, 
in  not  delivering  a  copy  of  the  charges 
of  the  distress.  Hart  ▼.  Leach,     560 

3,  The  overplus,  which  by  the  stat. 
2  Will,  ^  Mary,  sess.  1,  c.  5,  s.  ft, 
is  directed  to  be  left  in  the  hands  of 
the  sheriff,  under-sheriff,  or  constable, 
on  a  distress,  for  the  owner's  use, 
means  the  overplus  after  payment  of 
the  rent  and  of  the  reasonable  charges. 
Therefore,  in  an  action  on  the  case 

'  for  not.  leaving  the  overplus  in  the 
hands  of  the  sheriff,  &c.,  for  the 
plaintiff's  use,  the  plaintiff  may  ques- 
tion the  reasonableness  of  the  charges. 
And  where  the  plaintiff  herself  re- 
ceived from  the  broker  the  balance 
remaining  afler  payment  of  the  rent 
and  the  actual  charges,  making  no  ob- 
jection as  to  their  reasonableness: — 
Held,  that  it  was  a  question  for  the 
jury  whether  she  accepted  such  ba- 
lance in  satisfaction,  and  if  not,  whe- 
ther it  was  sufficient  to  satisfy  the 
real  balance :  but  that  it  was  not  cor- 
rect to  lay  it  down  as  matter  of  law, 
that  such  payment  and  receipt  sub- 
stantially satisfied  the  requisitions  of 
the  statute.     Lyon  v.  Tbin^tet,    603 
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4.  Salt  was  manufactured  and  pub- 
licly sold  at  certain  salt  works,  and 
carried  away  in  boats  of  the  pur- 
chasers, which  came  for  the  purpose 
of  being  loaded  with  it  into  a  cut  or 
canal  on  the  premises,  communicating 
with  a  public  navigation.  The  boat 
of  the  plaintiff,  an  alkali  manufac- 
turer, was  lying  in  this  cut  or  canal 
for  the  purpose  of  receiving  and  car- 
rying away  salt  bought  by  him  for  the 
purposes  of  his  manufacture: — Held, 
(Parke,  B.,  dissentienie),  that  she  was 
not  privileged  from  distress  for  ar- 
rears of  an  annuity  issuing  out  of  the 
land  on  which  the  salt  works  were 
erected,  and  granted  by  the  manu- 
facturer and  seller  of  the  salt.  Mus- 
pratt  v.  Gregory,  633 

5,  A  lessee  of  one  hundred  acres 
of  land  accepted  the  lease  and  entered 
upon  the  land.  Upon  his  entry  he 
found  eight  acres  in  the  possession  of 
a  person  entitled  under  a  prior  lease 
from  the  lessor,  and  that  person  kept 
possession  of  the  eight  acres,  until 
half  a  year*s  rent  became  due,  and  ex- 
cluded the  lessee  from  the  enjoyment 
during  that  period,  the  lessee  con- 
tinuing in  possession  of  the  remainder. 
It  appeared  from  the  dates  of  and  aver- 
ments in  the  pleadings,  that  the  prior 
lease  was  for  a  term  extending  be- 
yond the  duration  of  the  latter  lease: 
— Held,  on  error,  (reversing  the  judg- 
ment of  the  Court  of  Exchequer),  that 
the  latter  demise  was  wholly  void  as 
to  the  eight  acres ;  and  that  the  rent 
was  not  apportionable,  and  the  lessor 
was  not  entitled  to  distrain  for  the 
whole  rent  or  any  part  of  it.  Neale 
V.Mackenzie,  747 

EJECTMENT. 

I.  Service  of  Declaration — On  whom. 

An  affidavit,  stating  that  a  copy  of 

the  declaration  in  ejectment  had  been 

delivered  to  a  servant  of  the  tenant 

in  possessioDi  who  was  left  in  care  of 


the  premises,  is  insufficient  to  move 
for  judgment  against  the  casual  ejec«* 
tor,  and  the  Court  will  not  even  grant 
a  rule  to  shew  cause  on  such  an  affi- 
davit.    Doe  d.  Read  r.  Roe,        633 

II.  Notice  under  1  G.  4,  c.  87. 

^  A  notice  given  by  a  landlord  ih 

ejectment,  under  the  1  Geo.  4,  c.  87, 

s.  1,   signed  **A.B.,  agent  for  the 

plaintiff,'*  is  sufficient. 

Such  a  notice  is  sufficient,  although 
it  only  requires  the  tenant  to  appear 
and  be  made  defendant,,and  find  such 
bail,  &c.,  **  and  for  such  purposes  as 
are  specified  in  the  act  of  Parlia- 
ment, '  without  going  on  to  state  those 
purposes  in  detail.  Doe  d.  Beard  v. 
Roe,  360 

III.  In  particular  cases — For  tin^ 
bound. 

A  consent-rule,  in  an  ejectment  for 
lands  and  mines,  by  which  the  party 
appeared  to  defend  for  "  a  certain 
tin-bound,  (setting  out  its  abuttals), 
containing  a  certain  mine,  &c.,"  was 
held. insufficient,  on  the  ground  that 
ejectment  will  not  lie  for  a  tin-bound. 

The  defence  should  be  for  the  mine 
which  the  defendant  is  working  under 
the  tin-bound.  Doe  d.  Earl  of  Fal- 
mouth V.  Alder  son,  2 1 0 

EVIDENCE. 
See  Bills  and  Notxs,  IL  IV. 
1.  A  broker  gave  the  following 
bought  and  sold  notes :—  1 .  "  We  have 
this  day  bought  for  your  use,  from  /. 
O.B.  \00 tons  dry  palm  oil,  at  3  U.  1 0/. 
per  ton,  to  be  taken  from  the  quay  at 
landing  weights,  with  customary  al- 
lowances, &c.,  in  cash  at  fourteen 
days  from  delivery,  less  2|  per  cent. 
discount :  the  above  oil  to  be  de- 
livered from  the  Speedy  or  ChariotU, 
expected  to  arrive  about  November 
or  December  next."  2.  "  We  have 
this  day  sold  for  your  use,  payment 


EVIDENCE. 
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in  fourteen  days  by  cash,  less  ^^  per 
cent,  discount,  from  delivery,  100 
tons  dry  palm  oil,  at  31/.  10*.  per 
ton,  ex  Speedy  and  Charlotte  to  ar- 
rive  :" — Held^  that  evidence  of  mer- 
cantile usage  was  admissible  to  ex- 
plain all  the  variances  between  these 
notes ;  and  that,  being  so  explained, 
the  variances  were  not  material,  and 
did  not  avoid  the  contract.  Boid  v. 
Rayner,  S4S 

2.  Aitumpsit  for  goods  (a  machine) 
sold  and  delivered : — Heid^  that  the 
defendant  might  shew  under  the  ge- 
neral issue,  that  the  machine  was  ma- 
nufactured by  the  plaintiff  for  the  de- 
fendant, under  a  condition  that  if  it 
did  not  work,  nothing  should  be  paid 
for  it ;  that  it  could  not  be  made  to 
work,  and  that  it  was  useless  to  the 
defendant. 

Held^  also,  that  although  the  ma- 
chine was  not  proved  to  have  been 
returned  to  the  plaintiff,  he  was  not 
entitled  to  any  damages  on  the  quan- 
turn  valebat,  without  shewing  some 
new  implied  contract  arising  from 
the  defendant's  dealing  with  the  goods. 
Groumell  v.  Lamh^  352 

3.  A  horse  having  been  killed  by 
falling  down  an  old  shaft  of  a  mine 
which  had  not  been  suflBciently  co- 
vered over,  the  owner  of  the  horse 
charged  a  person  who  was  in  the  pos- 
session of  a  mine  near  to  the  spot 
with  being  also  in  possession  of  that 
shaft.  The  latter  denied  that  the 
shaft  was  his,  but  said  that  if  a  miners' 
jury  were  called,  and  they  should  say 
that  the  shaft  was  his,  he  would  pay 
for  the  horse.  A  miners*  jury  was 
accordingly  called,  and  they  found  in 
writing  that  the  shaf^  was  his : — Held^ 
that  this  finding  of  the  jury,  coupled 
with  his  declaration,  was  admissible 
in  evidence  against  him  in  an  action 
on  the  case  to  recover  compensation 
for  the  loss  of  the  horse. 

Held^  also,  that  as  the  document  in 
question  did  not,  on  the  face  of  it. 


appear  to  be  an  award,  it  need  not  be 
stamped  as  an  award.  Sybray  v. 
Whke,  435 

4.  An  attorney  is  not  compellable 
to  state,  when  examined  as  a  witness, 
whether  a  document  shewn  to  him  by 
his  client,  in  the  course  of  a  profes- 
sional interview,  was  then  in  the  same 
state  as  when  produced  on  the  trial; 
e,  g,  whether  it  it  was  then  stamped 
or  not.     Wheatley  v.  WilUams,    533 

5.  Covenant  on  a  mortgage  deed. 
Pleas — non  est  factum,  and  that  the 
deed  had  been  fraudulently  altered 
after  its  execution,  by  A,,  one  of  the 
attesting  witnesses.  The  execution  of 
the  defendant  appeared  to  be  attested 
by  two  witnesses,  A.  and  B.  A.  was 
dead.  ^.,  being  called,  denied  all 
recollection  of  having  attested  the 
deed,  and  doubted  the  genuineness  of 
his  own  and  the  defendant's  signa- 
tures. The  handwriting  of  A.  and 
of  the  defendant  was  then  proved  by 
other  witnesses.  It  appeared  that  the 
sum  secured  was  written  over  an 
erasure: — Held,  that  the  defendant 
could  not  give  evidence  of  declara- 
tions by  A.,  tending  to  shew  that  he 
had  forged  or  fraudulently  altered 
the  deed.     Stobart  v.  Dryden,     615 

EXECUTION  OF  DEED. 
See  Evidence,  5. 

FACTOR. 

See  Pbimcipal  and  Factor. 

FALSE  REPRESENTATION. 
Action  against  the  defendant  for 
falsely  representing  that  the  life  in- 
terest o£A,  B.  in  certain  trust  funds, 
of  which  the  defendant  was  trustee, 
was  charged  with  only  three  annuities, 
whereby  tlie  plaintiff  was  induced  to 
advance  a  sum  of  money  for  the  pur^ 
chase  of  an  annuity  from  A,  B.,  se- 
cured by  his  bond,  &c.,  and  also  by 
an  assignment  of  such  trust  funds ; 
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whereas  the  defendant,  at  the  time  he 
made  such  representation,  well  knew 
that  the  same  funds  were  also  charged 
with  a  mortgage  for  20,000/.  It  ap- 
peared on  the  trial  that  the  represen- 
tation in  question  was  made,  if  at  all, 
by  parol : — Lord  Abinger^  C.  B.,  and 
Gurneyj  B.,  were  of  opinion  that  this 
was  a  representation  concerning  or 
relating  to  the  credit  and  ability  of 
A,  B,f  so  as  to  come  within  the  9  Geo, 
4,  c.  14,  s.  6;  Parke^  B.,  and  Alder- 
ion,  B.,  were  of  opinion  that  it  was 
not.     Lyde  v.  Barnard^  101 

GOODS  SOLD  &  DELIVERED. 
See  Pleading,  L  3;  II.  1. 

1.  The  plaintiff  agreed  to  let  (or 
lend)  the  defendant  a  musical  snuff- 
box, on  the  understanding  that  if  it 
were  damaged,  the  defendant  was  to 
have  it  and  pay  for  it;  and  3l.  10«. 
was  to  be  taken  as  its  value.  The 
defendant  received  the  box  accord- 
ingly, and  it  was  damaged  while  in 
his  possession : — Held^  that  the  plain- 
tiff was  entitled  to  maintain  an  action 
for  goods  sold  and  delivered  to  reco- 
ver  the  31,  10«.      Blanchi  v.  Nash, 

545 

2.  A,^  a  dealer  in  china,  being  in- 
solvent, assigned  his  business  and 
his  stock  in  trade  to  his  brother  B,^ 
who  was  a  carver  and  gilder,  and  en- 
tered into  a  composition  with  his  cre- 
ditors to  pay  them  5$.  in  the  pound ; 
his  brother  B,  underuking  to  pay 
%$,  6d.  in  the  pound,  and  he  himself 
the  remainder.  A,  continued  to  man- 
age the  business  in  the  shop  for  his 
brother,  B,*m  wife  occasionally  going 
there,  and  B.*s  name  appearing  over 
the  door.  One  of  A,*i  creditors  ap- 
plied to  him  at  that  shop,  and  pressed 
for  payment  of  his  share  of  the  com- 
position. A,  offered  a  bill  of  ex- 
change in  payment,  on  which  the 
brother's  name  had  been  put,  but 
without  his  authority,  as  indoraer,  and 


as  the  amount  exceeded  the  amount 
due  for  the  composition,  A.^  and 
B.*s  wife,  who  was  then  in  the  shop, 
proposed  that  goods  should  be  sup- 
plied to  the  shop  for  the  amount  of 
the  balance,  which  was  agreed  to, 
and  goods  were  accordingly  sent  to 
the  amount  of  the  balance.  The 
bill  having  been  dishonoured,  B, 
was  sued,  and  pleaded  that  he  never 
indorsed  the  bill,  and  that  no  notice 
of  dishonour  had  been  given  to  him ; 
and  the  jury  found  both  those  issues 
in  his  favour.  Evidence  was  given 
that  B»  had  held  himself  out  as  re- 
sponsible for  all  orders  given  at  that 
shop.  The  jury  found  that  A,  had 
a  general  authority  to  buy  goods  for 
B,t  and  that  the  plaintiff  did  not  sell 
the  goods  on  the  credit  of  the  bill 
alone,  but  on  the  credit  of  ^. : — Held, 
that  the  value  of  the  goods  sent  was 
recoverable  on  a  count  for  goods  sold 
and  delivered,  in  the  action  against  B, 
Rose  V.  Ednardst  734 

INFANT. 
See  Warrant  of  Attorney. 

INSURANCE. 

A  suppression  or  false  representa- 
tion of  facts,  material  to  be  known 
by  the  insurers,  vitiates  a  policy  of 
insurance,  although  it  was  in  answer 
to  a  parol  inquiry,  and  the  policy  isi 
by  the  articles  of  the  insurance  office, 
to  be  void  on  false  answers  being 
given  to  certain  wrilUn  inquiries. 

Therefore,  where  a  party,  going  to 
insure  her  life  for  two  years,  gave 
false  answers  to  verbal  inquiries  whe- 
ther she  had  effected  similar  insur- 
ances at  other  offices: — Held,  that 
the  policy  was  thereby  avoided. 

Qucere^  whether  a  party  may  in- 
sure his  life  for  the  benefit  of  another, 
who  provides  the  funds  to  pay  the 
premiums,  and  intends  to  take  the 
benefit  of  the  policy.  Wainnrigki 
v.  Bland,  3% 


INTEREST. 


LANDLORD  AND  TENANT.  781 


INTEREST. 
See  Attoknkt,  IV. 

IRELAND. 
Ireland  is  still  a  place  beyond  the 
seas,  within  4  Anne^  c.  1 6,  s.  1 9,  not- 
withsunding  the  Act  of  Union,  and 
the  3  &  4  WilL  4,  c.  42,  s.  7.  Lane 
V.  Bennett,  70 

LANDLORD  AND  TENANT. 
1.  Ejectment  for  a  forfeiture.  A,, 
by  an  agreement  in  writing,  let  to  B. 
a  bouse  at  the  rent  of  60/.  a  year,  to 
be  paid  quarterly;  and  B,  agreed, 
within  three  calendar  months,  to 
erect  a  shop-front,  and  otherwise  re- 
pair, paint,  paper,  and  white-wash 
the  house.  And  it  was  further  agreed, 
that,  if  £.  did  not  erect  the  shop-front 
within  three  months,  it  9hou]d  be 
lawful  for  A,  or  his  agents  to  retake 
possession  of  the  premises,  and  the 
agreement  should  be  null  and  void. 
B.  continued  in  the  possession  of  the 
premises,  and  enlarged  the  window, 
but,  as  the  plaintiff  contended,  did 
not  erect  a  ihop-front.  It  appeared 
also,  that,  after  a  quarterns  rent  had 
become  due,  and  after  the  expiration 
of  three  months  from  the  date  of  the 
agreement,  A*$  son,  the  father  being 
too  ill  to  attend  to  business,  made  a 
demand  of  a  quarter's  rent,  which  B. 
offered  to  pay,  if  he  would  indemnify 
him  for  a  sum  which  he  had  paid  as 
a  penalty  to  A*$  lessor  for  carrying 
on  a  trade  in  the  premises,  which  was 
refused.  At  the  trial,  5.,  the  defen- 
dant, contended  that  he  had  made  a 
shop-front  which  answered  the  pur- 
poses of  his  trade ;  and  he  offered  to 
shew  that  A,  held  the  premises  under 
a  lease  from  C,  which  contained  a 
clause  imposing  a  penalty  upon  the 
lessee,  if  he  allowed  a  trade  to  be 
carried  on  upon  the  premises ;  from 
which  it  was  to  be  inferred  that  the 
words  $hop~frontt  in  the  agreejnent, 
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were  used  in  a  peculiar  sense;  but 
this  evidence  was  rejected: — Held, 
that  such  evidence  was  clearly  inad- 
missible to  explain  the  meaning  of 
the  words  skop-front,  in  the  agree- 
ment. 

Held,  also,  it  not  having  been 
proved  that  A,  himself  had  had  any 
notice  of  the  nature  of  the  alterations, 
that  the  son  had  not  sufficient  autho- 
rity to  waive  the  forfeiture. 

Qtuere,  whether  the  demand  of  rent 
which  became  due  subsequent  to  a 
forfeiture,  amounts  to  a  waiver  of  the 
forfeiture. 

Held,  also,  that  the  proviso  in  the 
agreement,  that  it  should  become 
"  null  and  void,"  made  it  a  lease  void- 
able only  at  the  election  of  the  lessor. 
Doe  d.  Noih  v.  Birch,  40)3 

2.  A  custom  of  the  country,  by 
which  the  tenant  of  a  fkrva,  cultivat- 
ing it  according  to  the  course  of  good 
husbandry,  is  entitled,  on  quitting,  to 
receive  from  the  landlord  or  incoming 
tenant  a  reasonable  allowance  for 
seeds  and  labour  bestowed  on  the 
arable  land  in  the  last  year  of  the 
tenancy,  and  is  bound  to  leave  the 
manure  for  the  landlord,  if  he  will 
purchase  it, — is  not  excluded  by  a 
stipulation  in  the  lease  under  which 
he  holds,  that  he  will  consume  three- 
fourths  of  the  hay  and  straw  on  the 
farm,  and  spread  the  manure  arising 
therefrom,  and  leave  such  of  it  as 
shall  not  be  so  spread  on  the  land  for 
the  use  of  the  landlord,  on  receiving 
a  reasonable  price  for  it.  Hutton  v. 
fVarren,  466 

S,  A  tenant  of  a  farm  required 
that  his  rent  might  be  reduced ;  the 
landlord  refused :  whereupon  the  te- 
nant gave  a  notice  to  quit  at  Michael^ 
mas,  1834.  It  was  afterwards  agreed 
that  he  should  continue  to  hold  on  at 
a  reduced  rent,  the  notice  continuing 
in  force,  until  Michaelmas,  1835. 
Before  that  time  arrived,  the  tenant 
offered  to  continue  on  aa  tenant  at  a 
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certain  rent,  whereupon  the  landlord's 
agent  wrote  a  letter,  stating  that  the 
landlord  had  directed  him  to  inform 
the  tenant,  that  he  could  only  con- 
sent to  his  offer  as  to  the  rent,  from 
Michaelmas  next  to  Michaelmas, 
1836;  provided  he,  the  lessor, 
**  could  not  find  a  tenant  for  it  at  the 
rent  it  appeared  to  him  (the  agent) 
to  be  worth,  by  the  \st  of  August.** 
One  C.  having  applied  for  the  farm, 
the  tenant  refused  to  allow  him  to  go 
over  it,  and  C.  made  no  offer:— 
HeU  that  it  was  an  implied  condi- 
tion of  the  agreement,  that  the  tenant 
should  allow  persons  applying  for  the 
farm  to  go  over  it ;  and  that  condi- 
tion not  having  been  performed  by 
him,  the  contract  was  at  an  end. 
Doe  d.  Marquis  of  Hertford  v.  Hunt, 

690 

4.  A  tenant  who  occupied  a  house  as 
tenant  from  year  to  year,  entered  into 
the  following  agreement  with  his  land- 
lord :— «•  1831,  Sept.  2.  S.  S.  (the  te- 
nant)  purchased  an  estate  in  the  pa- 
rish of  Corbey,  bought  of/?,  G.  (the 
landlord)  at  the  sum  of  100/.  Re- 
ceived on  account,  10#.  Mr.  R.  O. 
is  willing  to  let  the  sum  lie,  by  pay- 
ing 4  per  cent."  Held,  that  as  there 
was  an  implied  condition  in  the  con- 
tract that  the  landlord  should  make 
out  a  good  title,  the  agreement  for 
the  purchase  did  not  operate  as  a 
surrender  of  the  tenancy  by  operation 
of  law. 

A  tenant  from  year  to  year,  who 
had  agreed  to  buy  his  landlord's  es- 
Ute,  having  remained  in  possession 
for  several  years  without  paying  either 
rent  or  interest  on  the  purchase  mo- 
ney, the  agent  of  the  lessor  applied  to 
him  to  give  up  possession.  To  which 
he  answered  "  that  he  had  bought  the 
property,  and  would  keep  it,  and  had 
a  friend  who  was  ready  to  give  him 
the  money  for  it  :"^/fe^  that  this 
was  no  disclaimer;  because  it  was 
not  a  claim  to  hold  the  estate  on  a 
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ground  necessarily  inconsistent  with 
the  continuance  of  the  tenancy  from 
year  to  year.   Doe  d.  Gray  v.  Stanion, 

695 
LEASE. 
(I).  By  Incumbent. 

If  an  incumbent  contract  to  let 
lands  belonging  to  the  benefice  for  a 
term  of  years,  his  resignation  of  the 
living  during  the  term  is  a  breach  of 
his  contract. 

A  contract  provided,  that  a  lease 
should  be  drawn,  prepared,  and  ex- 
ecuted at  the  sole  expense  of  the  les- 
sor. In  an  action  on  the  agreement 
by  the  lessee:— /feM,  that  it  was  not 
necessary  to  aver  that  a  lease  was 
tendered  to  the  lessor  for  execution. 

The  declaration  set  out  the  agree- 
ment in  terms ;  it  contained  words  of 
present  demise  for  fourteen  years,  but 
stipulated  also  for  the  execution  of  a 
future  lease: — HeU  that  the  decla- 
ration need  not  allege  expressly  what 
the  agreement  amounted  to  in  law-^ 
whether  it  was  an  actual  demise,  or 
only  an  agreement  for  a  demise. 
Price  v.  Williams,  6 

(2).  Inspection  of  by  Lessor. 
Where  a  leane  is  executed  by  both 
the  lessor  and  lessee,  and  the  lessee 
assigns  it  by  way  of  mortgage,  the 
lessor,  having  no  counterpart,  is  en- 
titled, on  an  ejectment  brought  for  a 
forfeiture,  to  compel  the  mortgagee 
to  allow  an  inspection,  and  give  a 
copy  of  the  lease.  Doe  d.  Morris  v. 
Roe,  207 

(3).  For  Lives,  deration  of 
By  an  indenture  of  lease  certain 
premises  were  demised  to  M.  E.  and 
her  heirs,  habendum  to  her  and  her 
heirs  for  and  during  the  natural  lives 
of  AT.  E.*s  son,  J.E,,  her  daughter  M. 
E.,  and  A.  E*s  granddaughter,  and 
the  life  of  the  survivor  of  them.  A. 
E.  had  a  daughter,  but  he  had  not 
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any  granddaughter  at  the  time  of 
makiog  the  indenture,  nor  previously 
thereto,  though  nubsequently  he  had 
several  granddaughters : — HeU  that 
the  lease  was  good  for  the  lives  of 
/.  E,  and  M»  E»  only.  Doe  d.  Pern" 
berton  and  Others  v.  Edwardi^     553 

LEGACY  DUTY. 

Exeoutors  cannot  be  cidled  upon 
to  pay  legacy  duty  upon  the  whole  of 
a  residue  bequeathed  to  them  in  trust 
to  divide  the  interest  ^*  among  poor 
pious  persons,  in  ten  or  fifteen  pounds, 
as  they  should  see  fit."  Attorney- 
General  v.  Naeh  and  Others,        237 

LIBEL. 
In  libel,  one  of  the  counts  set  forth 
the  following  passage  of  a  letter  from 
the  defendant  to  one  P. — "I  have 
reason  to  suppose  that  many  of  the 
flowers  of  which  I  have  been  robbed 
arc  growing  upon  your  premises," 
(thereby  meaning  that  the  plaintiff 
had  been  guilty  of  larceny,  and  bad 
stolen  from  the  defendant  certain 
plants,  roots  f  and  flowers  of  the  defen- 
dant, and  had  unlawfully  disposed  of 
them  to  P.,  and  unlawfully  placed 
them  in  P.*s  garden).  The  previous 
part  of  the  letter  stated,  that  the 
plaintiff,  whom  P,  had  taken  into  his 
employ  as  a  gardener,  had  been  in 
the  defendant's  service  in  the  same 
capacity,  and  had  been  discharged  for 
dishonesty : — Held,  on  error,  that  the 
innuendo  was  not  too  large,  and  that 
the  count  was  good.  fVilUams  v. 
Gardiner,  245 

LIMITATIONS,  STATUTE  OF. 

1.  A  declaration  by  an  executrix 
stated,  that,  after  the  death  of  the 
testator,  to  wit,  on  the  1st  of  October, 
1832,  the  defendant  was  indebted  to 
the  plaintiff,  as  executrix,  in  11/.  for 
goods  sold  and  delivered  by  the  tes* 
tator  in  his  lifetime  to  the  defendant, 


and  in  consideration  tliereof,  and  that 
plaintiff!  as  executrix,  had  agreed  with 
the  defendant  to  accept  a  suit  of 
clothes,  to  be  made  by  him  for  /.  R.f 
the  plautifTs  servant,  in  part  dis- 
charge of  the  debt,  (the  plaintiff  being 
indebted  to  /.  R.  in  a  greater  amount 
for  wages,  and  /.  R,  having  agreed 
and  being  willing  to  receive  the  clothes 
in  part  payment),  and  had  also  agreed 
to  forbear  and  give  the  defendant  a 
reasonable  time  for  the  payment  of 
the  remainder  of  the  debt,  the  defen- 
dant undertook  and  promised  the 
plaintiff,  as  executrix,  to  make  and 
provide  the  said  suit  of  clothes  for 
/.  R,  within  a  reasonable  time,  and  to 
pay  her  the  remainder  of  tlie  debt 
after  a  reasonable  time  for  such  for- 
bearance. The  declaration  then 
averred,  that  though  a  reasonable 
time  had  elapsed,  &c.,  the  defendant 
had  not  made  or  provided  the  clothes, 
or  paid  the  residue  of  the  debt.  Piea, 
that  the  debt,  in  consideration  of  which 
the  said  promise  was  made,  did  not, 
nor  did  any  part  thereof,  accrue  to 
the  testator  witliin  six  years  next  be- 
fore the  commencement  of  the  suit, 
and  that  such  promise  was  by  words 
only.  On  special  demurrer : — Held, 
that  the  agreement  stated  in  the  de- 
claration was  only  an  agreement  for 
an  accord,  and  did  not  extinguish  the 
original  debt,  which,  therefore,  was 
barred  by  the  Statute  of  Limitations. 
Reeves  v.  Hearne,  323 

2.  The  plaintiffs  and  S.  sold  a  li- 
brary of  books  for  the  defendant^ 
some  of  which  were  returned  by  the 
purchasers  as  imperfect.  The  defen- 
dant thereupon  wrote  to  the  plaintiffs 
the  following  letter,  dated  the  18th  of 
December,  1827 : — "  I  have  received 
the  imperfect  books,  which,  together 
with  the  cash  overpaid  on  the  settle- 
ment of  your  account,  amounts  to 
80/.  7s.,  which  sum  I  will  pay  in  two 
years:" — Held,  first,  that  this  was 
a  promissory  note ;  secondly,  that  it 
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was  evidence  of  an  account  stated,  so 
as  to  defeat  a  plea  of  the  Statute  of 
Limitations  to  a  count  on  an  account 
stated  with  the  plaintiffs  and  jS'.,  in  an 
action  brought  within  six  years  of  the 
2Uto£  December,  1829;  although  S, 
died  before  that  time. 

Semble,  that  such  document,  if 
stamped  at  the  time  when  it  was 
signed,  is  within  the  exception  in  the 
55  Geo,  d,  c.  184,  s.  10,  and  may  be 
given  in  evidence,  though  stamped 
with  a  1/.  agreement  stamp. 

A  plea  of  the  Statute  of  Limita- 
tions must  conclude  with  a  verifica- 
tion.    WkeaiUy  v.  fFiUiami,        5S3 

MALICIOUS  PROSECUTION. 

Probable  Cause. 

A.f  having  reasonable  and  probable 
cause  for  supposing  that  B,  made  an 
assault  on  him  with  intent  to  rob  him, 
went  for  a  constable,  who,  on  coming 
to  the  place,  recognised  B.,  and  as- 
sured A.  that  he  was  a  respectable 
man,  and  that  he  would  be  answer- 
able for  his  coming  forward  to  meet 
the  charge.  ^.,  nevertheless,  per- 
sisted in  giving  B,  into  custody,  and 
on  the  following  day  preferred  the 
same  charge  against  him  before  a  jus- 
tice, who  dismissed  it.  In  an  action 
by  B.  against  A.  (or  maliciously  and 
without  probable  cause  making  such 
charge  before  the  justice,  the  Judge 
stat^  to  the  jury,  that  the  plaintiff 
had  reasonable  and  probable  cause 
for  suspicion  in  the  first  instance,  but 
that  be  thought  that,  on  the  explana- 
tion given  by  the  constable,  that  rea- 
sonable and  probable  cause  ceased; 
and  that,  if  the  jury  were  of  opinion 
that  the  defendant  was  satisfied  with 
such  explanation,  but  persevered  in 
the  charge  from  obstinacy  or  wounded 
pride,  they  should  find  for  the  plain- 
tiff:— Heldj  that  this  direction  was 
wrong ;  for  that,  as  the  facts  remained 
onalteriedy  the  representation  of  the 


constable  coold  not  take  away  the 
reasonable  and  probable  cause  afford- 
ed by  those  facts.  Musgrove  v.  Nem^ 
eU,  582 

MALICIOUS  TRESPASS  ACT. 

A  constable  who  takes  a  party  into 
custody,  bond  fide  believing  that  he 
has  committed  an  offence  against  the 
Malicious  Trespass  Act,  7  &  8  Geo.  4, 
c.  dO,  is  entitled,  under  the  41st  sec- 
tion, to  notice  of  action,  although  be 
did  not  see  the  alleged  trespass  com- 
mitted, and  there  is  no  proof  of  any 
complaint  made  to  him  by  the  owner 
of  the  property  injured.  BaUiager 
V.  Ferris,  628 

MASTER  AND  SERVANT. 

In  an  action  by  an  assistant  sur- 
geon for  wages,  it  was  proved  that 
the  pkintiff  had  served  the  defendant 
for  nearly  half  a  year,  and  that  pay- 
ments were  made  during  that  time  on 
account  of  wages,  but  not  according 
to  any  yearly  amount,  or  at  any  de- 
finite periods  of  the  year.  The  plain- 
tiff afterwards  fell  ill  and  was  taken 
to  a  hospital,  and  after  his  recovery 
did  not  return  to  his  employment, 
nor  did  the  defendant  require  him  to 
do  so : — Held,  that  there  was  no  evi- 
dence of  any  hiring  for  a  year,  and 
that  the  plaintiff  was  entitled  to  re- 
cover wages  on  a  quantum  meruit  for 
the  time  be  served.  Bayley  v.  iStsf 
mell,  506 

MONEY  PAID. 

A.,  being  in  want  of  some  harness, 
went  to  B.,  accompanied  by  C,  and 
ordered  some,  6\  saying,  in  A,*b  pre- 
sence, that  he  would  pay  the  money 
if -^.  did  not : — Held,  that  C.  there- 
by acquired  an  authority  to  pay  the 
money  on  the  default  of  ^.,  and 
that  having  paid  it,  he  was  entitled 
to  recover  it  back  from  A,,  the 
authority  not  being  shewn  to  have 
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been   countermanded. 
Fane, 


Alexander  v. 
511 


MUNICIPAL  CORPORATION 
ACT. 

A  declaration  for  a  penalty  under 
the  5  &  6  fVill.  4,  c.  76,  s.  54,  for 
bribing  a  voter  in  the  election  of 
councillors,  by  "  corruptly  promising 
to  give  him  employment  in  hauling 
stones  at  certain  hire,  as  and  for  a 
reward  to  give  his  vote  for"  particular 
candidates,  was  held  good  on  de- 
murrer ;  for  an  employment  is  a  re- 
ward  within  the  latter  as  well  as  the 
former  branch  of  that  section :  and 
whether  the  employment  in  the  par- 
ticular case  was  given  by  way  of 
corrupt  bargain,  was  a  question  for  the 
jury,  but  the  Court  must  assume  that 
such  was  the  case,  a  corrupt  agree- 
ment being  sufficiently  alleged  in  the 
declaration. 

Heldf  also,  that  an  allegation  that 
an  election  of  councillors  took  place 
under  the  act,  and  that  the  defendant, 
not  regarding  the  statute,  corrupted 
the  party  to  vote  in  such  election, 
was  a  sufficient  statement  that  the 
offence  was  committed  after  the  pass- 
ing of  the  act.  Harding  v.  Stokes,  354 

NOTICE  OF  ACTION. 
See  Malicious  Trespass  Act. 

OUTLAWRY. 

Where  a  defendant  waa  beyond 
seas  at  the  time  of  the  awarding  of 
the  exigent  in  outlawry,  the  outlawry 
will  be  reversed  on  payment  of  costs, 
and  on  bail  being  put  in  in  the  alter- 
native Jn  the  original  suit,  as  in  the 
C.P. 

Where  the  capias  was  issued  with 
a  direction  to  the  sheriff  to  return  it 
non  est  inventus,  but  it  appeared  also 
that  a  judge's  order  was  obtained  to 
return  it  in  fifteen  days,  and  that  the 
defendant  went  abroad  on  the  same 
day  on  which  the  writ  was  put  into 


the  sheriff's  hands,  to  avoid  his  cre- 
ditors ;  the  Court  refused  to  set  aside 
the  outlawry  on  the  ground  of  such 
direction  to  the  sheriff,  except  on 
payment  of  costs.     Levi  v.  Claggett, 

547 

PARTICULARS  OF  DEMAND. 

1.  The  Court  will  not  compel  a 
plaintiff,  suing  for  the  balance  of  an 
account,  to  furnish  a  statement  of 
monies  received  by  him  from  the  de- 
fendant.    Penpraser.  Crease,       96 

2.  In  assumpsit,  the  first  count  of 
the  declaration  was  on  an  undertaking 
by  the  defendant  to  pay  such  costs, 
charges,  and  expenses,  as  the  plaintiff 
(an  attorney)  should  incur  in  an  action 
to  be  brought  by  him  against  G,  on  a 
bill  of  exchange  drawn  by  the  de- 
fendant on  G.,  which  was  lying  due, 
and  which  the  plaintiff  had  agreed  to 
take  up  for  the  honour  of  the  defen- 
dant. In  the  second  count  the  plain- 
tiff declared  as  indorsee  of  the  bill ; 
the  third  was  for  money  paid ;  the 
fourth  on  an  account  stated.  On  the 
first  count  the  defendant  paid  into 
court  a  sum  covering  the  plaintiff's 
costs  out  of  pocket.  On  the  second 
count,  the  ultimate  issue  was,  whether 
a  bill  subsequently  given  by  the  de- 
fendant to  the  plaintiff  was  given  in 
satisfaction,  or  as  a  collateral  se- 
curity. 

The  plaintiff  first  gave  a  particular 
of  demand  applicable  only  to  the 
count  on  the  bill  of  exchange.  The 
defendant  obtained  an  order  for  par- 
ticulars "  of  the  bill  of  costs,  charges, 
and  expenses  mentioned  in  the  first 
count  of  the  declaration:"  and  the 
plaintiff  thereupon  delivered  a  par- 
ticular, containing  a  copy  of  his  whole 
bill  of  costs  in  the  action  against  G., 
and  also  the  amount  of  the  bill  and 
interest.  At  the  trial,  the  Judge  ruled 
that  the  costs  out  of  pocket  only 
could  be  recovered  on  the  first  count : 
— Held,  that  the  particulars  were  suf- 
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fieiunt  to  enable  the  plaintiff  to  recover 
the  rest  of  the  bill  of  costs  under  the 
account  stated. 

The  defendant  gave  in  evidence, 
for  the  purpose  of  proving  that  the 
second  bill  was  given  by  way  of  satis- 
faction, an  unsigned  account  of  the 
plaintiff's  claims,  which  had  been  de- 
livered by  him  to  the  defendant  for 
the  purpose  of  their  being  proved 
under  G.'s  bankruptcy ;  and  one  item 
of  which  was  the  amount  of  the  bill  of 
costs : — Heldf  that  this  was  not  such 
evidence  of  an  account  stated  as  would 
have  enabled  tlie  plaintiff  to  recover 
the  costs  on  the  account  stated,  if  his 
particulars  had  been  insufficient  for 
that  purpose.    Fisher  v.  Wainnright, 
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3.  The  plaintiff's  bill  of  particulars 
stated  the  cause  of  action  to  be  for 
the  amount  of  stakes  deposited  in  the 
defendant's  hands  by  the  plaintiff  and 
72.,  and  won  by  the  plaintiff  of  R,: — 
Heldt  that  he  could  not  recover  the 
amount  of  his  own  stake,  on  proof 
that  he  had  re-demanded  it  from  the 
defendant  before  it  was  paid  over. 
Davenport  v.  Davies,  570 

4.  The  Court  will  not  compel  a 
plaintiff  suing  for  the  breach  of  an 
agreement,  and  assigning  by  way  of 
special  damage  that  he  has  incurred 
certain  expenses,  to  furnish  particu- 
lars of  such  special  damage.  Retail 
Uck  V.  Hawkes,  573 

PARTNERSHIP. 

See  Contribution. 
Pleading,  II.  (2). 

PAUPER. 

See  Costs,  (I). 

PAYMENT. 

Where  it  appeared  that  a  sum  of 
iDoney  had  been  paid  to  the  plaintiff 
after  action  brought,  and  there  was  do 
plea  of  paymeDtf  the  Courti  on  motioD, 


the  payment  not  being  denied,  allowed 
the  damages  to  be  reduced  by  that 
sum.  Qtuere^  whether  payment  either 
before  or  after  action  brought  is  ad- 
missible in  evidence  in  reduction  of 
damages  ?     Richardion  v.  Robertum^ 

463 

PAYMENT  INTO  COURT. 
See  Pleading,  II.  3. 

PENALTY. 
By  articles  of  agreement  for  alter- 
ing and  repairing  a  warehouse  for  a 
fixed  price,  it  was  stipulated  that  in 
the  event  of  the  work  not  being  com- 
pleted in  three  months,  the  builder 
should  forfeit  and  pay  to  the  person 
with  whom  he  contracted  to  do  the 
work  5L  weekly  and  every  week,  such 
penalty  to  be  deducted  from  the 
amount  which  might  remain  due  oo 
the  completion  of  the  work: — Held^ 
in  an  action  brought  for  extra  work, 
that  the  employer  was  entitled,  after 
having  paid  the  contract  price,  to  set 
off  the  penalty  against  the  extra  work ; 
and  that  he  had  a  double  remedy, 
either  to  deduct  it  or  recover  it. 
Duckworth  v.  Aliion^  412 

PLEADING. 
See  Bills  and  Notes,  I.,  IV.  3,  V. 
Bond,  1,  3. 
Evidence,  ^, 
Lease,  I. 
Libel. 

Limitation,  Statute  or. 
Prescription  Act. 
Rescission  of  Contract. 
Set-ofp. 

Slander  of  Title. 
Trespass. 
Trover. 
Work  and  Labour. 

I.  Declaration. 
(1).  Correspondence  wUh  Process. 
If  a  plaindff  makes  an  affidavit  of 
debt  against  two  defendaotSy  and  is- 
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sues  a  camtu  agaiust  botbi  but  de- 
clares against  one  only,  it  is  irregular. 
Where  the  defendant,  in  vacation, 
took  out  a  summons  at  chambers,  to 
set  aside  the  declaration  for  such 
irregularity,  which  the  Judge  dis- 
missed, and  refused  the  defendant 
time  to  apply  to  the  Court  in  term, 
and  the  defendant  then  took  out  a 
summons  for  time  to  plead : — Held^ 
that  this  was  not  a  waiver  of  the  ir- 
regularity.    Woodcock  V.  Kilbff,    41 

(3).  CommencemenL 
A  declaration  on  a  bill  of  exchange 
by  the  payee  against  the  acceptor, 
which  was  according  to  the  form  given 
by  the  rules  of  Trinity  Term,  1  Will. 
4,  stated  it  to  be  payable  three  months 
after  date,  ''which  period  has  now 
elapsed."  The  declaration  was  de- 
murred to,  on  the  ground  that  it  did 
not  appear  that  the  bill  was  due  at 
the  commencement  of  the  suit.  The 
Court  refused  to  set  aside  the  demur- 
rer as  frivolous. 

SemblCf  That  since  the  Uniformity 
of  Process  Act,  tlie  above  form  is  in- 
correct,    Abbott  V.  Aslett,  209 

(3).  In  Assumpiit. 

A  count  for  goods  sold  and  de- 
livered, stating  that  the  defendant 
was,  on  &c.,  indebted  to  the  plaintiff 
in  &c.,  for  goods  sold  and  delivered 
by  the  plaintiff  to  the  defendant  at  his 
request,  without  any  further  allegation 
of  time : — Held  good  on  special  de- 
murrer.    Lane  V.  Thelmellf  140 

(4).  Several  Counts. 

1 .  A  declaration  contained  one  count 
for  double  rent,  on  the  11  Geo.  2,  c. 
19,  s.  18,  and  another  count  for  use 
and  occupation.  The  Court  refused 
a  rule  to  strike  out  one  of  the  two 
counts.     Thoroton  V.  Whitehead,   14 

2.  A  declaration  contained  one 
ceont,  claiming  a  fee  or  reward,  in 
the  name  of  metage,  on  coals  import- 


ed into  the  port  of  Truro,  alleged  to 
be  due  to  the  plaintiff  as  lessee,  under 
the  corporation  of  Truro,  of  an  an- 
cient office  of  meter,  to  which  the  fee 
was  stated  to  be  incident;  and  an- 
other count,  claiming  the  same  sum 
as  a  port  duty: — Held,  that  these 
counts  were  only  different  statements 
of  the  same  subject  matter  of  com* 
plaint,  within  the  meaning  of  the  rule 
of  ^.  T.  4  Will.  4,  and  that  one  of 
them  must  be  struck  out.  Jenkins 
V.  Treloaf,  16 

II.  Pleas  in  bar. 
(1).  Defence  under  General  Issue. 
In  indebitatus  assumpsit  or  debt  for 
goods  sold  and  delivered,  the  defen- 
dant may  prove,  under  the  general 
issue,  that  the  goods  were  sold  on 
a  credit  which  had  not  expired  at  the 
time  of  action  brought.  Broomfield 
V.  Smith,  642 

(2).  Whenhadas  amounting  to  General 
Issue. 
1.  Assumpsit  for  money  paid,  for 
interest,  and  on  an  account  stated. 
Plea,  that,  at  the  time  of  the  com- 
mencing of  this  suit,  and  at  the  time 
of  the  accruing  of  the  causes  of  action 
in  the  declaration  mentioned,  the 
plaintiff  and  defendant  carried  on 
business  in  co-partnership,  and  that 
the  causes  of  action  arose  out  of 
transactions  between  the  plaintiff  and 
defendant  as  such  co-partners;  and 
that,  at  the  time  of  the  commence- 
ment of  the  suit,  the  accounts  of  the 
partnership  were  not  settled  or  ad- 
justed, or  any  balance  struck  between 
the  plaintiff  and  defendant.  On  spe- 
cial demurrer  : — HM,  that  the  plea 
was  ill :  first,  because  it  did  not  shew 
that  this  was  a  partnership  transaction ; 
secondly,  nor  that  the  debt  was  due  to 
the  plaintiff  and  defendant  joindy ; 
thirdly,  that  if  it  was  to  be  taken  to 
be  so  alleged,  the  plea  was  bad  as 
amounting  to  the  general  issue.  Wor- 
rail  V.  Grayson,  166 
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2.  Assumpsit  for  money  paid. 
Piea — That  the  money  was  paid  by 
the  plaintiff  to  the  use  of  the  defen- 
dant,  in   manner  thereinafter  men- 

"tioned,  and  in  no  other  m toner,  viz. 
as  one*sixteenth  part  of  the  damages 
and  costs  recovered  against  the  plain- 
tiff, as  owner  of  a  vessel  of  which  the 
defendant  was  a  part-owner  to  the 
extent  of  one-sixteenth  share,  for  the 
loss  of  certain  goods  shipped  on  board 
the  vessel,  and  which  loss  was  alleged 
in  the  action  to  have  happened  through 
the  negligence,  &c.,  of  the  plaintiff, 
by  his  mariners  and  servants ;  where- 
as the  loss  complained  of  was  not 
wholly  caused  by  the  negligence,  &c., 
of  the  plaintiff,  by  his  mariners  and 
servants,  but  that  the  plaintiff,  by  his 
own  personal  and  wilful  misconduct, 
&c.,  contributed  to  the  loss.  The 
defendant  pleaded  further,  that,  al- 
though he  was  the  legal  owner  of  one- 
sixteenth  part  of  the  said  vessel,  yet 
he,  the  defendant,  did  not  concur  with 
the  plaintiff  and  the  other  part-owners 
in  the  employment  of  the  vessel  in 
that  voyage,  but  that  the  said  voyage 
was  undertaken  and  carried  on  for 
the  profit  and  advantage  of  the  plain- 
tiff and  certain  other  persons,  sepa- 
rate and  distinct  from  the  defendant, 
and  without  his  being  concerned  or 
in  any  way  participating  in  the  ad- 
venture. On  special  demurrer:  — 
HeU  that  both  pleas  were  bad,  as 
amounting  to  the  general  issue.  Ore* 
goryr,  Ilartnollf  183 

3.  Assumpsit  for  the  work  and  la- 
bour of  the  plaintiff  as  an  attorney. 
PleOf  as  to  all  but  90/.  that  the  work 
and  labour  was  performed  by  the 
plaintiff  in  endeavouring  to  secure  the 
defendant's  return  to  Parliament,  on 
two  occasions ;  under  an  agreement, 
on  the  first  occasion,  that  the  plaintiff 
should  receive  no  remuneration,  but 
only  his  disbursements ;  and  that  no 
express  contract  was  made  between 
the  plaintiff  and  defendant  on  the  se- 


cond occasion,  and  that  901.  was  a 
fair  remuneration  for  the  plaintiff's 
services  on  that  occasion :  —  Held 
bad,  on  special  demurrer,  as  amount- 
ing to  the  general  issue.  Jones  v. 
Nanney,  SSS 

4.  Debt,  in  20/.,  for  a  boat  sold 
and  delivered  by  the  plaintiff  to  the 
defendant.  Plea,  as  to  171.  10^., 
parcel  of  the  said  sum  of  20/.,  that 
the  action,  as  to  the  said  sum  of  1 7/. 
lOf.,  was  brought  to  recover  that  sum 
as  being  the  residue  of  a  sum  of  57 L 
lOi.,  whereof  the  said  sum  of  20/. 
was  parcel,  such  sum  of  57 L  10«. 
being  the  price  of  the  said  boat  sold 
and  delivered  by  the  plaintiff  to  the 
defendant;  that  the  plaintiff,  at  the 
time  of  the  sale,  warranted  that  the 
boat  was  sound,  and  that  the  defen- 
dant, confiding  in  such  promise, 
bought  the  boat  on  the  terms  afore- 
said, and  then  paid  to  the  plaintiff  the 
sum  of  40/.  in  part  and  on  account  of 
the  boat.  The  plea  then  averred 
that  the  boat,  at  the  time  of  the  sale 
and  warranty,  was  unsound,  and  was 
not  then  worth  more  than  the  40/. 
which  had  been  and  was  so  paid  to 
the  plaintiff  for  the  same ;  and  that 
the  defendant  incurred  an  expense 
exceeding  17/.  lOf.  in  putting  her 
into  a  sound  state: — Held  bad  on 
special  demurrer,  as  amounting  to  the 
general  issue.  Dicken  v.  Neate^  65S 

(3).  Plea  of  Payment  into  Court, 

Where  there  are  several  counts  for 
several  causes  of  action,  or  several 
breaches  are  assigned  in  covenant, 
the  defendant  may  plead  payment 
into  Court  of  one  entire  sum,  in  sa- 
tisfaction of  all  the  counts  or  breaches. 
MarshaU  v.  Whiteside,  188 

(4).  In  particular  Cases. 
1.  Assumpsit  against  two  defen- 
dants, S.  and  Af.,  for  money  had  and 
received.      Plea,  as  to  25/,,  parcel 
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&c.,  that  on  &c.,  the  defendaQts  were 
carrying  on  business  in  partnership, 
and  employing  many  servants  ;  that 
while  they  were  such  partners,  the 
plaintiff  deposited  with  them,  as  such 
partners,  the  said  sum  of  25i.,  as  a 
security  for  his  faithfully  accounting 
for  all  monies  received  by  him  as 
their  servant,  to  be  repaid  to  him  on 
quitting  their  employ  ;  that  tliey  dis- 
solved partnership,  and  it  was  there- 
upon agreed  between  them  that  the 
defendant  ^S*.  should  take  upon  him- 
self the  payment  of  part  of  the  debts, 
and  retain  in  his  employ  certain  of 
the  servants  ;  and  that  the  defendant 
M.  should  take  upon  himself  the  pay- 
ment of  other  debts,  and  retain  in  his 
employ  others  of  the  servants ;  and 
that,  in  pursuance  of  such  agreement, 
M*  took  upon  himself  the  payment  of 
the  25i.  to  the  plaintiff,  and  retained 
the  plaintiff  in  his  sole  employ  ;  that 
the  plaintiff  had  notice  of  all  the  pre- 
mises, and  assented  to  such  agree- 
ment and  retainer  by  ilf .,  and  in  con- 
sideration thereof  discharged  S.  from 
his  promise  as  to  the  %bL 

Replication^  that  Af.  did  not  retain 
the  plaintiff  in  his  sole  employ,  nor 
did  the  plaintiff  assent  to  such  agree- 
ment and  retainer,  or  disdiarge  the 
defendant,  &c.,  and  issue  thereon. 

After  verdict  for  the  defendant  on 
this  issue  :^/fe/(i,  that  the  plaintiff 
was  entitled  to  judgment  non  obstante 
veredicto,  on  the  ground  that  no  con- 
tract was  shewn  which  made  M. 
solely  liable  to  the  plaintiff.  Thomas 
V.  Shillibeer,  li4 

S.  The  condition  of  a  bond  recited 
a  dissolution  of  partnership  between 
the  plaintiff  and  /.,  in  which  was  re- 
cited an  agreement,  that,  subject  to 
the  adjustment  of  the  partnership  ac- 
counts as  in  the  deed  mentioned,  the 
stock  in  trade  and  partnership  effects 
should  belong  absolutely  to  /.,  and 
all  debts  due  from  the  partnership 
should  be  paid  by  /. ;  and  that  /., 


and  the  defendant  as  his  surety,  should 
indemnify  the  plaintiff  by  their  joint 
and  several  bond  against  the  partner- 
ship debts;  and  the  condition  was, 
that  /.  and  the  defendant,  or  one  of 
them,  should  indemnify  the  plaintiff 
against  the  payment  of  the  said  part- 
nership debts,  and  all  costs,  &c.,  and 
all  actions  to  be  brought  in  respect 
thereof.  To  a  declaration  on  this 
bond,  which  set  out  the  condition, 
and  a  breach  of  it  in  non-payment  of 
a  debt  due  from  the  partnership  to 
M.,  who  in  consequence  sued  the 
plaintiff  and  /.  for  it,  the  defendant 
pleaded,  that  if  the  plaintiff  was  dam- 
nified, it  was  through  his  own  de- 
fault : — Held,  that  under  this  plea  the 
defendant  could  not  give  in  evidence 
the  deed  of  dissolution,  to  shew  that 
it  contained  certain  stipulations  as  to 
the  adjustment  of  the  accounts,  which 
the  plaintiff  had  not  performed,  not 
having  paid  over  to  /.  a  balance  al* 
leged  to  be  due  to  the  latter  on  such 
adjustment. 

Held,  also,  that  the  defendant 
could  not  shew,  in  reduction  of  da- 
mages, that  the  costs  of  L*s  defence 
to  the  action  brought  by  M.,  were 
much  less  than  the  costs  incurred  by 
the  plaintiff.   White  v.  Ansdell,    348 

8.  In  a  declaration  on  a  charter- 
party,  by  which  the  ship  was  to  sail 
from  Hamburgh,  being  tight,  staunch, 
strong,  and  every  way  &ted  for  the 
voyage,  in  the  course  of  the  next  No* 
vember,  and  proceed  to  Lima,  and 
having  discharged  her  outward  cargo, 
forthwith  to  be  made  ready,  and  pro- 
ceed to  Costa  Rica,  and  there  take 
on  board  a  cargo,  and  then  proceed  to 
Liverpool, — breaches  were  alleged  as 
follows : — That  the  vessel  was  not  in 
November,  or  afterwards,  until  or 
when  she  sailed,  to  wit,  on  the  20th 
of  December,  tight,  staunch,  strong, 
or  in  any  way  fitted  for  the  voyage ; 
and  that  though  she  did  then  sail  front 
Hamburgh,  yet  by  reason  of  her  not 
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being  tight,  &c.,  when  she  so  sailed, 
•he  was  obh'ged  to,  and  did,  put  back 
into  AUona^  and  was  detained  there 
for  a  long  time,  to  wit,  until,  &c. ; 
though  she  did  then  again  set  sail  on 
her  voyage  from  AUona^  she  did  not 
proceed  on  the  voyage  according  to 
its  due  course,  or  with  proper  de- 
spatch, but  was  unnecessarily  delayed, 
and  deviated,  &c.,  &c. ;  by  means  of 
which  several  premises  the  vessel  did 
not  arrive  at  Lima  until  &c.,  and  the 
plaintiff  lost  the  benefit  of  a  home* 
ward  cargo  from  Coiia  Rica^  &c. 
The  defendant  pleaded,  (amongst  other 
things),  as  to  so  much  of  the  declara- 
tion as  related  to  the  vessel  not  being 
fitted  for  the  voyage,  and  by  reason 
thereof  being  obliged  to  put  back  into 
AUona^  and  being  detained  there  for 
such  time  as  was  necessary  to  put 
furtlier  ballast  on  board,  payment 
into  Court  of  li.  and  no  damages 
uUra;  and  as  to  so  much  as  related 
to  her  being  detained  at  Altona  be- 
yond the  time  necessary  to  put  the 
ballast  on  board,  that  she  was  not  de- 
tained there  by  reason  of  her  not  be- 
ing tight,  staunch,  &c.,  modo  et  for- 
ma:— Heldf  on  special  demurrer,  that 
the  latter  plea  was  bad,  as  answering 
only  a  part  of  the  breach  to  which  it 
applied,  viz,  the  detention  at  AUana^ 
and  the  subsequent  delay  and  devi- 
ation ;  even  if  diat  wat  a  breach,  and 
was  not  merely  a  statement  of  special 
damage.     Porter  v,  Izatf  SSI 

4.  In  an  action  on  the  case  for  a 
false  return,  the  declaration  alleged 
that  the  defendant  teixed  and  took  in 
executi^m  divers  goods  and  chattels 
of  the  value  of  the  monies  directed  to 
be  levied  as  aforesaid,  and  then  levied 
the  same  thereout.  The  defendant 
pleaded  that  he  did  not  seise  or  take 
in  execution  any  goods  or  monies, 
and  levy  the  monies  directed  by  the 
said  writ  to  be  levied,  modo  et  forma: 
— Heidf  that  the  plea  was  bad,  as  the 
iasue  tendered  was  too  large.  Stmbbs 
v.  Lainionj  728 


(5).    Concltmon, 

Debt  for  goods  sold  and  delivered. 
Plea — that  before  the  commencement 
of  the  suit,  and  when  the  said  sum  of 
20/.  became  due  and  payable,  to  wit, 
on  &c.,  the  defendant  paid  the  plain- 
tiff the  said  sum  of  20/.  according  to 
the  defendant's  said  contract  and 
liability ;  concluding  to  the  country : 
— Held  bad  on  special  demurrer,  for 
not  concluding  with  a  verification. 
Goodchild  v.  Pledge,  StS 

III.  Replicathn. 
(1).  De  injuridf  when  applicable. 

Assumpsit  by  the  indorsee  against 
the  maker  of  a  promissory  note  for 
350/.,  payable  three  months  after  date 
to  the  maker's  order,  and  by  him  in- 
dorsed to  one  H.  i2.,  who  indorsed  it 
to  the  plaintiff.  The  plea  began  by 
stating  that  an  advertisement  had  been 
inserted  in  a  newspaper  offering  mo- 
ney to  be  lent  upon  personal  security, 
on  application  to  Mr.  A.,  12,  Fiudfer 
Street,  Westminster,  and  that,  in  con- 
sequence of  that  advertisemeoty  the 
defendant  called  at  that  place,  and 
saw  A,,  and  in  consequence  of  repre- 
sentations made  t6  him  by  itf .,  he  (the 
defendant)  was  induced  to  and  did 
draw  and  deliver  to  A*  two  promis- 
sory notes,  by  each  of  which  the  de- 
fendant promised  to  pay  to  his  own 
order  the  sum  of  250/.,  three  months 
after  tlie  date  thereof  (one  of  them 
being  the  note  in  the  declaration  men- 
tioned), upon  the  faith  of,  and  promise 
from  A»,  that  the  said  notes  should  be 
renewed  when  due,  for  the  space  of 
two  years,  and  that  he  should  receive 
from  the  said  A.  on  a  certain  day,  to 
wit,  the  Friday  then  next  foUowing, 
being,  to  wit,  the  1st  of  May,  \SS5, 
the  amount  of  the  said  notes,  deduct- 
ing discount  and  stamp.  And  the 
defendant  averred  that  the  said  A» 
did  not,  either  on  Friday ^  the  1st  of 
Afay^  l'9S5,  or  at  any  other  tiaw, 
although  often  requested,  pay  to  the 
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defendant  the  amount  of  the  said 
notes,  deducting  as  aforesaid,  or  any 
sum  of  money  whatever,  but  on  tlie 
contrary  thereof,  that  he,  the  said  de- 
fendant, on  the  said  1st  of  May, 
18d5,  by  appointment  of  the  said  A,^ 
went  to  the  said  place,  to  wit,  12, 
Fludyer  Street,  but  the  said  A,  was 
not,  nor  was  any  such  person,  either 
then  or  at  any  tiii>e  afterwards,  there 
to  be  found ;  and  that  the  said  transac- 
tion was  a  gross  fraud  and  imposition 
upon  him  the  defendant,  and  that  the 
note  was  indorsed  to  the  plaintiff 
without  consideration,  and  that  he 
held  the  same  without  value  or  con- 
sideration, and  that  there  never  was 
any  consideration  or  value  on  the  said 
note  between  any  parties  thereto. 
The  plea  then  went  on  to  aver  that 
H,  R.  and  the  plaintiff,  at  the  respec- 
tive times  when  the  note  was  so  in- 
dorsed to  them  respectively,  were 
privy  to,  and  had  full  knowledge  and 
notice  of  the  said  transaction  in  the 
plea  detailed,  and  of  the  said  fraud 
and  imposition;  concluding  with  a 
verification. — To  this  plea  the  plain- 
tiff replied,  de  if^urid: — Held,  on  spe- 
cial demurrer,  that  the  replication  was 
good,  inasmuch  as  the  plea  amounted 
only  to  matter  of  excuse  for  the  non- 
performance of  the  promise,  and  to 
one  ground  of  defence  only.  Isaac  v. 
Farrar,  65 

(2).  Duplicity. 

Debt  for  money  lent  and  money 
paid.  The  plea  first  alleged,  that  the 
sums  so  lent  and  paid  were  lent  for 
the  purpose  of  paying,  and  were  paid, 
to  /•  72.,  the  master  of  a  ship  then  in 
a  foreign  port,  for  the  repairs  of  such 
ship,  and  not  on  the  security  or  lia- 
bihty  of  the  defendant;  and  then  went 
on  to  state  an  agreement  made  in 
such  foreign  port,  between  the  plain* 
tiff  and  /.  R.,  for  the  defendant,  for 
bottomry,  and  a  bottomry-bond  given 
by  /.  R.  to  the  pkiatiff,  in  pursuance 
of  such  agreement;  by  means  of  which 


it  was  alleged  that  the  plaintiff  desired 
to  obtain  exorbitant  interest  for  his  ad- 
vances. The  replication  alleged,  jSr^, 
that  the  money  was  lent  and  paid  on 
the  security  and  liability  of  the  de- 
fendant; secondly,  that  there  was  no 
such  agreement,  and,  thirdly,  that 
there  was  no  such  bond,  as  was  stated 
in  the  plea: — Held,  on  special  de- 
murrer, that  the  replication  was  bad, 
for  tendering  issues  on  several  mat- 
ters, having,  by  the  first  allegation 
put  in  issue  the  whole  substantial 
matter  of  defence.     Regil  v.  Oreen, 

3S8 

POOR  LAWS  AMENDMENT 
ACT. 

See  Bastard. 

PRACTICE. 
I.  Staying  proceedings. 

1.  The  Court  will  not  stay  tlie 
postea  in  the  hands  of  the  associate, 
after  verdict  for  the  plaintiff,  on  affi- 
davits shewing  a  strong  probability 
that  the  plaintiff  was  dead  before  the 
trial;  such  facts  must  be  shewn  as 
would  be  evidence  of  the  death  before 
a  jury.     Johnson  v.  Hamilton,      149 

2.  Where  a  defendant  obtains  a 
rule  which  stays  the  plaintiff's  pro- 
ceedings, he  is  entitled  to  tlie  whole 
of  the  day  on  which  such  rule  is  dis- 
posed of  for  taking  the  next  step. 
Fernonv.  Hodgins,  ^         151 

II.  Form  of  Issue, 
Where  an  issue  had  been  delivered 
in  the  usual  form,  as  for  a  trial  at 
Nisi  Prius,  and  the  plaintiff  subse- 
quently obtained  a  Judge's  order  to 
have  the  cause  tried  before  the  she- 
riff; and  this  order,  with  notice  of 
trial,  having  been  served : — Held,  on 
motion  to  set  aside  the  issue,  that  it 
was  irregidar,  as  it  ought  to  have  been 
made  up  in  the  form  of  an  issue  to  be 
tried  before  the  sheriff,  aad  tint,  it 
having    been    delivered    before   the 
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Judge's  order  was  obtained,  the 
plaintiff  ought  to  have  taken  out  a 
summons  to  amend  the  issue.  fVard 
V.  Peel,  743 

111.  Notice  of  Trial. 

1.  Countermand  of  notice  of  trial, 
in  a  country  cause,  may  be  given  by 
the  country  attorney,  although  the 
agent  in  town  is  the  attorney  on  the 
record.     Cheslyn  v.  Pearce,  56 

2.  The  notice  of  trial  by  continue 
ance  must  be  given  the  same  length 
of  time  before  the  notice  of  trial  ex- 
pires as  in  the  case  of  a  notice  of 
countermand.     Forbes  v.  CroWf   465 

IV.  Judgment. 
(1).  As  in  case  of  nonsuit. 

1.  Judgment  as  in  case  of  a  non- 
suit cannot  be  obtained  in  a  cause 
which  has  been  once  tried,  though  the 
trial  was  before  the  sheriff. 

The  defendant  should  move  to  dis- 
charge the  writ  of  trial,  and  then  take 
the  cause  down  by  proviso.  Day  v. 
Day,  39 

%.  In  discharging  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit  on  a  per- 
emptory undertaking,  the  Court  will 
order  payment  of  costs  of  the  day, 
<Mf  any,"  although  the  defendant's 
affidavit  do  not  shew  that  any  costs 
have  been  incurred. 

But  not  where  his  affidavit  shews 
that  none  could  have  been  incurred  ; 
as  where  it  states  that  notice  of  trial 
was  duly  countermanded.  Doe  d. 
Humphreys  v.  Owen,  822 

3.  Though  the  plaintiff,  where  his ' 
pleading  concludes  to  the  country, 
may  now  add  the  similiter  without 
ruling  the  defendant  to  rejoin :  if  he 
does  not  do  so,  the  defendant  must 
add  the  similiter  before  he  can  move 
for  judgment  as  in  case  of  a  nonsuit. 
Brook  V.  Lloyd,  552 

(2).  For  want  of  plea. 
If  a  plaintiff  treats  a  plea  as  a  nul- 
lity, and  signs  judgment  as  for  want 


of  a  plea,  he  so  treats  it  for  all  pur- 
poses, and  cannot  afterwards  say  that 
it  was  merely  irregular,  so  as  to  be  a 
waiver  of  the  demand  of  a  plea. 
Hough  V.  Bond,  314 

(3).  Revival  of,  by  scire  facias. 

The  affidavit  of  the  existence  of 
the  debt,  on  which  to  ground  a  motbn 
for  a  scire  facias  to  revive  the  judg- 
ment, ought  either  to  be  made  by  the 
plaintiff  himself,  or  by  some  person 
who  was  his  attorney  at  the  time  of 
the  judgment.  The  Duke  of  Norfolk 
V.  Leicester,  204 

V.  In  error. 

A  common  joinder  in  error  to  a 
special  assignment  of  errors  need  not 
be  signed  by  counsel. 

It  is  not  a  ground  of  error  coram, 
vobis,  that  the  writs  of  venire  facias, 
and  distringas  juratores,  are  returned 
with  only  one  panel  annexed  succes- 
sively to  both  writs.  Archboldv. 
Smith,  740 

PRESCRIPTION  ACT. 

A  claim  by  an  owner  of  a  copper 
mine  to  sink  pits  on  his  own  land,  to 
fill  such  pits  with  iron,  and  to  cover 
the  same  with  water  pumped  from 
the  mine,  for  the  purpose  of  precipi- 
tating the  copper  contained  in  such 
water,  and  afterwards  to  let  off  the 
water  impregnated  with  metallic  sub- 
stances into  a  watercourse  upon  the 
land  of  another,  is  a  claim  to  a  water- 
course, within  the  2nd  section  of  2  & 
3  miL4,c.7\. 

In  a  plea  under  the  statute  2  &  3 
Will.  4,  c.  71,  it  is  sufficient  to  allege 
that  the  user  had  existed  for  forty 
years  before  the  commencement  of  the 
suit,  and  it  need  not  be  alleged  to  have 
been  for  forty  years  before  the  act 
complained  of  in  the  declaration. 

A  replication  of  a  life  estate  to  a 
plea  of  enjoyment  for  forty  years,  un- 
der the  statute  2  &  3  fViU.  4,  c.  H, 
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must  shew  that  the  plaintiff  is  the 
person  entitled  to  the  reversion  ex- 
pectant on  the  determination  of  the 
fife  estate.    Wright  v.  W^Miams,     77 

PRINCIPAL  AND  FACTOR. 

A  factor  was  employed  to  sell  a 
cargo  of  goods  consigned  to  him,  and 
on  the  6th  of  February  sold  to  A.  one 
parcel  of  the  goods,  and  delivered  to 
him  an  invoice  in  his  own  name.   On 
the    Idth,  A.   applied    to   purchase 
another  parcel,  but  some  difference 
occurring  as  to  the  price,  the  factor 
said  he  must  write  to  his  principals. 
He  did  so,  and  on  the  J?Oth  informed 
A.  of  their  answer.     A,  bought  the 
goods  at  the  price  named  by  the  prin- 
cipals, and  the  factor  delivered  to  him 
an  invoice  and  a  bought  note  in  the 
names  of  the  principals ;  the  payment 
to  be  at  four  months  in  cash.     On 
the  same  day,  and  on  other  occasions 
within  that  period,  A»  made  payments 
to  the  factor,  not  expressly  on  account 
of  these  goods.     It  appeared  that  it 
was  the  factor's   practice,  when  he 
sold  goods  on  his  own  account,  to  pay 
himself  advances,  to  deliver  an  invoice 
in  his  own  name  ;  when  he  sold  mere- 
ly as  a  broker,  to  deliver  a  bought 
note.     In  an  action  by  the  owners  of 
the  goods  against  A,  for  the  price  of 
the  parcel  sold  on  the  6th  February, 
the  jury  found  that  the  factor  com- 
municated  to  A,  that   he  sold  the 
goods  for  other  persons  as  principals, 
but  that  A.,  until  the  20th  February, 
bona  file  believed  that  he  sold  to  pay 
himself  advances  ;  and  that,  using  the 
ordinary  precaution  of  merchants,  A, 
was  not  bound  to  make  further  in- 
quiry : — Held,  that  A,  was  entitled  to 
set  off  in  this  action  the  payments 
made  by  him  to  the  factor.     Warner 
V.  M\Kay,  591 

PROCESS. 
(1).  Description  of  defendant  in, 
**  T.  S.  a  clerk  in  the  Army  Pay 


Office,  Somerset  House,  in  the  city  of 
Westminster  and  county  of  Middle- 
sex \*^ — Held  not  to  be  a  sufficient 
description  of  the  defendant  in  a  ca^ 
pias.  The  blank  following  the  word 
**  of"  in  the  form  given  by  the  Uni- 
formity of  Process  Act,  must  be  filled 
up  with  the  place  of  the  defendant's 
actual  or  supposed  residence,  or,  if 
the  plaintiff  have  no  knowledge  of 
these,  with  the  place  where  the  defen- 
dant is  or  is  supposed  to  be  ;  in  con- 
formity with  the  directions  given  in 
sect.  1,  as  to  the  writ  of  summons. 
Rolfe  V.  Swann,  905 

(2).  Indorsement  on. 
The  following  indorsement  on  a 
capias  was  held  irregular: — "This 
writ  was  issued  by  W,  L.^  32,  Great 
James-street,  Bedford-row,  agent  for 
the  plaintiff  in  person,  who  resides  at 
Barmouth,^'     Lloyd  v.  Jones,       549 

(3).  Service  and  Execution  of 

1.  If  such  circumstances  be  shewn 
as  satisfy  the  Court  that  the  process 
has  come  to  the  possession  of  the  de- 
fendant, that  is  a  sufficient  personal 
service,  within  the  12  Geo.  1,  c.  29. 
Williams  v.  Piggott,  574 

2.  The  sheriff  is  bound,  since  the 
Uniformity  of  Process  Act,  to  arrest 
a  defendant  as  soon  as  be  can  after 
the  delivery  of  the  writ  of  capias  to 
him ;  and  has  not  the  four  months  in 
which  to  execute  it.  Qutere,  whether 
he  is  liable  to  an  action  for  negligence, 
in  not  arresting,  when  he  has  an  op- 
portunity, at  the  suit  of  the  plaintiff, 
without  proof  of  actual  damage? 
Brown  v.  Jar  vis,  704 

(4).  Return  of 
A  plaintiff  having  recovered  a  ver- 
dict at  the  Summer  Assizes,  the  Judge 
who  tried  the  cause,  under  the  power 
given  by  1  Will,  4,  c.  7,  s.  2,  made 
an  order  that  execution  should  issue 
forthwith,  and  a  ca,  sa.  was  thereupon 
issued,  returnable  "  immediately  after 
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executioD  thereof,*"  pursuant  to  3  &  4 
Will.  4,  c  67,  8.  2,  This  writ  having 
remained  in  the  sherifTs  office  a  con-' 
aiderable  time  without  having  been 
executed,  an  order  was  made  by  a 
Judge  on  the  12th  of  September ,  for 
the  sheriff  to  return  the  writ  in  six 
days,  which  order  was  served  upon 
him  on  the  14th,  and  he  on  the  same 
day  returned  n<m  est  inventus^  where- 
upon the  plaintiff  commenced  an  ac- 
tion against  the  defendant's  bail: — 
Held,  that  under  these  circumstances 
the  bail  were  not  fixed,  and  that  the 
action  was  prematurely  commenced. 
Kemp  V.  Hyslop,  58 

RECOGNIZANCE. 
Although  the  city  of  London  are 
entitled  to  forfeited  recognizances  en* 
tered  into  within  the  city  of  London^ 
yet  the  Court  will  not  allow  a  recog- 
nisance to  be  discharged,  though  the 
motion  is  made  with  the  consent  of 
the  city  solicitor,  unless  notice  has 
been  given  to  the  Attorney-General. 
Ex  parte  Morris,  6 1 0 

RENT,  APPORTIONMENT  OF. 
See  Distress,  5. 

RENT-CHARGE. 

See  Distress,  4. 

RESCISSION  OF  CONTRACT. 

Assumpsit  for  goods  sold  and  de- 
llv4;red.  Plea,  that  the  goods  were 
sold  and  delivered  upon  a  certain 
contract,  and  that  afterwards  it  was 
agreed  between  the  plaintiff  and  de- 
fendant that  the  contract  should  be 
wholly  rescinded  and  annulled: — 
Held,  that  the  plea  was  bad.  Ed- 
nardi  V.  Chapman,  %S\ 

ST.  PANCRAS  VESTRY  ACT. 
The  subordinate  oflSicers  appointed 
under  the  St.  Pancras  Vestry  Act, 
59  Geo.S,  c.d9,  s.  19,  by  the  select 


vestry,  are  not  annual  offieers,  bat 
bold  their  offices  during  the  pleasure 
of  the  vestry.  Therefore,  the  bonds 
given  by  them  to  the  directors  of  the 
poor  (who  are  annual  officers),  under 
s.  57,  continue  in  force  after  the  di- 
rectors to  whom  they  were  given  have 
gone  out  of  office.  M*Gahey  v.  jil^ 
ston,  SB6 

SCIRE  FACIAS. 
See  Practice,  IV.  (S). 

SEQUESTRATION. 
To  a  writ  of  capias  utlagaimm,  the 
sheriff  returned  that  the  defendant 
had  no  goods,  nor  any  lay  fee  within 
his  bailiwick,  but  that  he  was  a  bene- 
ficed clergyman ;  not  stating  the  name 
or  situation  of  the  benefice.  The 
Court  refused  a  writ  of  sequestration* 
but  suggested  a  motion  for  a  rule 
calling  upon  the  sheriff  to  amend  bis 
return-     Rex  v.  Powell,  S^l 

SET-OFF. 
A  defendant  is  not  entitled  to  give 
evidence  of  a  set-off  under  a  notice  of 
set-off  delivered  with  the  plea  of  nun' 
mtam  indebitatus,  since  the  rules  of 
Hilary  Term,  4  Will.  4;  and  the 
Judges  were  not  restrained  by  the 
proviso  in  the  3  &  4  Will.  4,  c  42, 
s.  1,  from  making  the  rule  of  Hilary 
Term,  4  Will.  4,  requiring  that,  in 
all  cases,  a  set-off  shall  be  pleaded. 
Graham  v.  Partridge,  995 

SHERIFF. 

See  Attachment,  ft,  S, 

Process,  (8),  9. 

SLANDER  OF  TITLE. 
A  declaration  for  words  imputing 
that  tulips  of  the  plaintiff,  about  to 
be  sold  by  auction,  were  stolen  pro- 
perty, whereby  purchasers  were  de- 
terred from  bidding,  and  the  sale  wis 
defeated,  was  held  bad  in  arrest  of 
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judgment,    for  not  setting  out   the 
words  verbatim* 

The  declaration,  having  stated  that 
the  tulips  were  about  to  be  sold  by 
auction,  alleged  that  the  defendant 
asserted  and  represented  that  the  said 
tulips  were  stolen  property: — Held^ 
that  this  was  sufficient,  without  stating 
that  he  spoke  the  words  of  and  con- 
cerning the  said  tulips,  the  property 
of  the  plaintiff.      GtUsole  v.  Afathere, 

496 
STAMP. 
See  Evidence,  2. 

Limitations,  Statute  of,  2. 
Notice  being  given  to  the  plaintiff  of 
a  call  on  certain  mining  shares  which 
he  had  transferred  to  the  defendant, 
his  attorney  wrote  to  the  defendant's 
attorney  to  inquire  whether  the  de- 
fendant was  desirous  of  avoiding  a 
forfeiture  of  the  shares^  by  authoris- 
ing the  plaintiff  to  pay  the  amount 
of  the  call.  The  defendant's  attorney 
wrote  in  reply,  authorising  the  plain- 
tiff to  pay  the  call: — Held,  that  these 
letters  were  not  a  contract,  or  evi- 
dence of  a  contract,  and  did  not  re- 
quire a  stamp.     Parker  v.  Dubois, 

SO 

STOPPAGE  IN  TRANSITU. 

Where  goods,  consigned  to  A.  in 
London,  and  deliverable  in  the  river, 
were  by  his  direction,  he  being  then 
insolvent,  landed  on  a  wharf  at  which 
he  had  been  in  the  habit  of  landing 
goods,  A.  having  no  premises  adjoin- 
ing the  river,  but  having  a  warehouse 
in  the  city ;  and  the  goods  were  stop- 
ped in  transitu  in  the  hands  of  the 
wharfinger : — Held,  in  an  action  of 
trover  for  the  goods  by  the  assignees 
of  ^.  (who  became  bankrupt  a  few 
days  afterwards),  against  the  wharf- 
ingers, that  the  proper  question  to 
be  left  to. the  jury  was,  whether  the 
wharfingers  received  the  goods  as 
A.'b  agents  to  take   possession   of 


them  for  his  own  benefit  as  owner, 
or  as  agents  only  to  forward  them  to 
him,  or  to  keep  them  for  the  seller* 

Held,  also,  tnat  directions  given  by 
i^,  to  an  agent  whom  he  sent  to  order 
the  landing  of  the  goods,  in  which  he 
expressed  his  intention  not  to  receive 
them  as  owner,  were  admissible  in 
evidence,  although  they  were  not 
communicated  to  the  wharfingers  or 
to  the  seller.     James  v.  Grjffin,      20 

SURRENDER. 
By  agreement,  dated  in  May,  to 
which  A.,  B ,  and  C  were  parties, 
A.  and  B,  agreed  to  sell  by  auction 
an  estate,  to  which  they  were  entitled 
as  tenants  in  common,  or  in  default 
of  such  sale,  that  such  parts  of  it  as 
should  not  be  sold  after  the  1st  Au^ 
gust,  and  before  the  1st  September 
following,  should  be  divided  into  two 
equal  lots  between  A.  and  B.;  and 
that  100/.  should  be  paid  by  B.  to  C, 
the  principal  tenant,  as  a  remunera- 
tion for  his  giving  up  possession  of 
his  farm  at  the  Michaelmas  following; 
and  C  agreed  to  give  up  possession 
of  his  farm  accordingly.     No  part  of 
the  estate  was  sold  by  the  1st  Sep- 
Umber,  but  some  portions  were  sold 
subsequently,  and  the  remainder  was 
divided  between  A,  and  B.,  but  such  * 
division  was  not  completed  till  the 
following  March.     C.  continued  in 
possession  by  the  desire  o{  A,  and  B,, 
until  that  time,  and  then  quitted : — 
Held,  that  the  agreement  was  not  a 
surrender  of  A.^s  terra.     Weddall  v. 
Capes,  50 

TENDER. 
The  plaintiff's  attorney,  before 
bringing  the  action,  wrote  to  the  de- 
fendant to  say,  that  unless  the  debt, 
together  with  his  (the  attorney's) 
charge  for  that  letter,  were  paid  at 
his  office  on  the  Wednesday  follow- 
ing, at  12  o'clock,  proceedings  would 
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be  commenced.  On  the  Wednesday, 
at  10  o'clock,  an  agent  of  the  defen- 
dant went  to  the  attorney *8  office,  and 
there  saw  a  boy,  to  whom  he  tendered 
the  amount  of  the  debt  only.  The 
boy  after  referring  to  the  letter-book, 
refused  to  accept  it,  unless  the  charge 
for  the  letter  were  also  paid.  It  ap- 
peared that  the  writ  was  issued  at  1 1 
o'clock  on  that  day: — Held,  (Parke, 
B.,  dubitante),  that  this  was  a  good 
tender.     Kirton  v.  Braiihnaite,   dlO 

TIN-BOUND. 
See  Ejectment,  III. 

TRANSFER  OF  DEBTS. 
See  Pleading,  II.  (4). 

TRESPASS. 
(1).  When  maintainable, 
A.,  being  in  the  custody  of  the 
Marshal  of  the  King*8  Bench  prison, 
was  brought  up  to  that  Court  upon  an 
order  of  the  Court,  and  charged  with 
an  attachment  for  contempt:  upon 
which  attachment  he  was  afterwards 
detained  in  custody : — Held,  that  tres- 
pass was  maintainable  against  the 
party  who'  caused  the  order  to  be 
served  on  the  Marshal;  dissentiente 
Lord  Ahinger,  C.  B.  Bryant  v. 
CUitton,  408 

(2).  Pleadings. 

1.  Trespass  for  breaking  and  en- 
tering three  closes,  describing  them 
by  abuttals.  Plea^  that  the  said  closes 
in  whichf  i^c.,  were  the  closes,  soil, 
and  freehold  of  one  T,  L,,  and  justi- 
fying as  his  servants. 

Replication — That  before  the  said 
times  when  &c.,  and  before  the  said 
T.  L.  had  any  thing  in  the  said  closes 
in  which,  &c.,  one  R,  T.  and  his  wife, 
in  right  of  his  said  wife,  one  A,  Z.,  and 
one  £•  A.,  were  seised  in  their  de- 
mesne as  of  fee  of  and  in  two  undi- 


vided third  parts,  &c.,  of  and  in  the  said 
closes  inwhich&c,  and  one /^.  i?.  was 
also  then  seised  in  her  demesne  as  oF 
fee  of  and  in  the  other  undivided  third 
part  of  and  in  the  said  closes  in  wiiich 
&c.     And  the  said  72.  7*.  and  Af,  his 
wife,  being  so  seised,  afterwards,  and 
before  the  said  T,  L,  had  any  thing^ 
in  the  said  closes  in  which  &c.»  to  wit, 
on  &c  ,  at  &c.,  a  certain  fine  was  had 
and  levied  of,  inter  alia,  the  parts, 
shares,  and  interest  of  the  said  J?.  7\ 
and  Af.  his  wife  of  and  in  the  said 
closes  in  which  &c.,  which   fine  was 
then  had  and  levied,  inter  alia^  to  the 
use  of  P.  M»  C,  and  his  heirs,  during* 
the  life  of  the  said  M.  T. ;   by  virtue 
of  which  fine  the  said  P.  M.  C,  be- 
came seised  in  his  demesne  as  of  free- 
hold, for  the  term  of  the  life  of  the 
said  M,,  of  and  in  the  said  parts.  Sec, 
of  the  said  R.  T,  and  M.  his  wife,  of 
and   in  the  said  closes  in  which  &c. 
And  the  said  P.  M.  C,  A.  Z.,  E.  K., 
RndA.R.,  being  so  §eised,  afterwards, 
and  before  the  said   T,  L,  had  any 
thing  in  the  said  closes  in  which  &c;, 
and  before  the  said  tiroes  when  &c., 
demised  to  the  plaintiff,  who  there- 
upon entered  and  was  possessed  until 
the  defendants  wrongfully  broke  and 
entered  therein,  &c.     Rejoinder,  tra- 
versing the  seisin  of  R,  7*.  and  M. 
his  wife,  A,  L.,  E,  AT.,  and  A,  R.,  in 
the  said  closes  in  which  &c. ;  on  which 
issue  was  joined.     At  the  trial  the 
plaintiff  proved  a  case  as  to  two  of 
the  closes,  but  offered  no  evidence  as 
to  the  third: — Held,  that  the  issue 
was  distributable,  and  that  the  plain- 
tiff was  entitled  to  a  verdict  as  to  the 
two  closes,  and  the  defendants  as  to 
the  third.     Phythian  v.  White,    216 
2.  Trespass  for  breaking  and  en- 
tering plaintiff's  dwelling-bouse,  and 
assaulting  and  imprisoning  him,&c. 
Pleas-— firsts  not  guilty;  secondly,  ss 
to  all  the  trespasses  alleged,  except 
the  breaking  of  the  house,  a  justifica- 
tion under  a  writ  of  ca,  sa»  and  war- 


TRESPASS. 
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rant  thereon,  by  virtue  of  which  the 
defendants  entered  the  house,  the  outer 
door  bemg  open^  and   arrested   the 
plaintiff.    Replication,  (admitting  the 
writ  and  warrant),  de  injurid  absque 
residuo  causes.     It  was  proved  that 
the  defendants,  who  were  bailiflb,  in 
execution  of  the  warrant  broke  open 
the  outer  door  of  the  plaintiff's  house, 
and  so  gained  an  entrance,  and  ar- 
rested him: — Held^  firsts  that  the 
averment  in  the  plea,  that  the  outer 
door  was  open,  was  a  material  aver- 
ment, for  that  the  door's  being  open 
was  a  ccndiiion  precedent  to  the  de- 
fendant's right  to  enter  and  arrest  the 
plaintiff  in  his  house;  and  therefore, 
that  the  plea  was  sufficiently  traversed 
by  the  general  replication,  and  it  was 
not  necessary  to  reply  the  breaking 
of  the  outer  door.    Secondly,  that  the 
defendants  having  become  trespassers 
ab  initio  by  the  breaking  of  the  door, 
the  jury  were  rightly  directed  that 
they  might  (even  on  the  plea  of  not 
guilty),  give  damages  in  respect  of 
all  die  injuries  complained  of  in  the 
declaration,    Kerbeyv.  Denby,    836 
8.  To  a  declaration  in  trespass  for 
an  assault  and  false  imprisonment,  the 
defendant  pleaded  that  the  plaintiff  at- 
tempted forcibly  to  break  and  enter  his 
messuage  or  public- house  without  the 
leave  of  the  defendant,  whereupon  he, 
the  defendant,  resisted  such  entrance; 
and  because  the  plaintiff  behaved  him- 
self violently  and  created  a  disturb- 
ance in  the  street,  by  which  means  a 
mob  was  assembled  and  the  defend- 
ant's business  interrupted,  and   his 
customers  annoyed,  and  because  the 
plaintiff  threatened  to  continue  such 
violent  conduct,  and  to  renew  his  at- 
tempts and  efforts  to  get  into  the 
house,  and  because  no  request  or  en- 
treaty of  the  defendant  to  the  plaintiff 
to  abstain  from  and  abandon  his  at- 
tempts and  efforts  was  complied  with, 
the  defendant,  in  order  to  preserve 
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the  peace,  and  to  secure  himself  from 
a  renewal  of  such  attempts  and  efforts, 
gave  him  in  charge  to  a  constable,  to 
be  carried  before  a  justice  of  the 
peace: — Held,  that  the  plea  was  good 
after  verdict.     Ingle  v.  Bell,        516 


TROVER. 

Trover.— The  declaration  stated 
that  the  plaintiff  was  possessed  as  of 
his  own  property  of  certain  cattle,  to 
wit,  four  horses,  which  the  defendant 
converted  and  disposed  of  to  his  own 
use.  FleM—Jirst,  that  they  were  not 
the  property  of  the  plaintiff;  ftndly, 
that  a  judgment  was  recovered  against 
/.  F.,  and  that  the  defendant,  (a  sher- 
iff's officer),  seized  them  under  an 
execution  against  the  said  /.  F,,  the 
same  being  the  goods  and  chattels  of 
the  said «/.  F,,  and  liable  to  be  seized 
and  taken  as  aforesaid,  and  not  being 
the  property  of  the  said  plaintiff*.  To 
which  the  plaintiff  replied,  that  they  . 
were  the  cattle  and  property  of  the 
said  plaintiff  fnoc2o  etybrma.  At  the 
trial,  it  was  found  by  the  jury,  that 
they  were  the  property  of  the  plain- 
tiff and  /.  F.  jointly  :—^e/tf,  that  the 
issue  raised  by  the  defendant  was, 
whether  the  cattle  were  the  sole  pro« 
perty  of  /.  F,,  and  the  jury  having 
found  that  they  were  the  joint  pro- 
perty of  the  plaintiff  and  /•  F.,  that 
the  plaintiff  was  entitled  to  recover. 
Farrar  v.  Beswick,  682 


VENDOR  AND  PURCHASER. 

Certain  leasehold  houses  were  sold 
by  auction,  which  were  described  in 
the  particulars  and  conditions  of  sale 
as  a  well-secured  rental  with  rever- 
sionary interest,  and  as  an  eligible  in- 
vestment. By  the  provisions  of  a 
local  act,  for  the  establishment  of  the 
South  London  Market  Company,  the 
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Company  were  authorised  to  treat 
for»  purchase,  and  take  the  premises 
in  question  for  the  purposes  of  the 
act.  No  notice  was  given  of  this  li- 
ability in  the  particidara  and  condi- 
tions of  sale;  and  the  jury  found  as 
a  fact  that  the  vendee  had  no  notice 
of  the  liability.  The  conditions  con- 
tained no  express  warranty  of  title : — 
Heldf  in  an  action  by  the  vendee 
against  the  vendors  of  the  estate,  that 
the  plaintiff  was  not  justified  in  stat- 
ing this  contract  in  the  declaration, 
tta  a  warranty  of  a  clear  title,  free 
from  all  charges,  incumbrances,  and 
liabilities. 

Heldt  also,  that  the  purchaser  was 
entitled  to  rescind  the  contract,  on  as- 
certaining that  the  premises  were  lia- 
ble to  be  taken  for  the  purposes  of 
the  act.     Ballard  v.  Way,  520 

VENIRE. 
iS^e  Bond,  1 . 

WARRAN  r  OF  ATTORNEY. 

The  Court  refused  to  set  aside  a 
warrant  of  attorney,  dated  the  1st  of 
August,  1 8S5,  on  the  affidavit  of  the 
defendant,  that  when  he  gave  it, ''  he 
was  an  infant  of  the  age  of  twenty 
years  or  thereabouts,"  together  with 
proof  of  his  register  of  baptism,  dated 
in  September,  1815.  Weaver  v. 
Stokes,  SOS 

WITNESS. 

(1.)  Cammisiionfor  Examination  of 
Wilneases. 

1.  Where  an  affidavit  in  support  of 
an  application  for  a  commission  to 
examme  witnesses  abroad,  stated  that 
the  facts  alleged  in  the  pleadings  took 
place  in  the  presence  of  the  witnesses, 
that  they  were  resident  abroad,  and 
that  their  evidence  was  material  and 


necessary  i-^eU  sufficient ;  and  that 
the  affidavit  ne^d  not  state  that  the 
evidence  waa  adn^ssible,  or  that  the 
application  was  bona  fide  and  nat  for 
delay ;  and  al^o  that  no  affidavit  of 
merits  was  necesaary.  And  the  Court, 
in  granting  such  an  applicntion*  will 
not  impose  terms  upon  the  party  ap- 
plying. BaddeUy  v.  GUmore,  65 
2,  The  affidavit  o^  which  to  grouad 
a  motion  for  a  commi^ion  to  ezamine 
witnesses  abroad,  must  either  specify, 
th^  names  of  the  witnesaes  proposed 
to  be  examined,  or  in  some  other  way 
describe  them.      Gunter  v.  B/TTear^ 

201 
(2.)  Competency, 

In  support  of  a  plea  of  payment, 
the  defendant  proved  the  payment  of 
lU.  to  H,,  the  plaintiff's  attorney,  on 
the  plaintiff's  account.  In  answer  to 
this  the  plaintiff  tendered  ^.  as  a  wit- 
ness, to  prove  that  the  defendant  af- 
terwards called  upon  him  and  got  the 
money  back  again:  but  his  evidence 
was  rejected  on  the  ground  of  his 
being  interested,  and  the  defendant 
obtained  a  verdict: — Held,  that  the 
witness  was  competent,  and  that  the 
evidence  ought  to  have  been  received. 
Bowers  v.  Evans,  214 

WORK  AND  LABOUR. 

A  plaintiff  cannot  recover  for  laa- 
teriah  on  a  count  for  nH}rk  and  IcAowr, 

Debt  b  202,  for  work  and  labour, 
and  on  an  account  stated.  Plea,  as 
to  all  the  sum  demanded,  except  71, 
nunquam  indebitatus;  as  to  the  7L, 
the  defendant  suffered  judgment  by 
default.  The  plaintiff  proved  work 
done  to  the  amount  of  42.  4s.  10(2., 
and  materials  provided  to  the  amount 
of  8/.  4«.,  but  gave  no  evidence  ap- 
plicable .  to  the  account  stated: — 
Held,  that  the  defendant  was  entitled 
to  a  nonsuit.  Heath  v,  Freeland^  543 
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WRIT  OF  TRIAL. 

See  Practice,  IV.  (1),  1. 

The  writ  of  trial  under  the  rale  of 
Hilary  Term,  4  WiU.  4,  is  conclusive 
as  to  the  date  of  the  writ  of  summons 


stated  in  it,  and  evidence  is  not  ad- 
missible to  contradict  it. 

But  where  a  wrong  date  is  insert- 
ed in  it,  the  Court  will  set  aside  the 
trial,  and  order  the  writ  of  trial  to  be 
amended.   Whipple  v.  Matdey^    432 
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